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PREFATORY NOTE TO FIRST EDITION. 



It is the object of the following Treatise to present, in a 
systematic form, the principal decisions in the law of Arbi- 
tration, accompanied with such excerpts from Judicial 
Opinions as may serve to illustrate the leading doctrines 
of that branch of Scottish Municipal Jurisprudence. It 
seemed that, in this mamier, an interesting department of 
the law might be elucidated, by collecting the authoritative 
instruction which has, from time to time, been given from 
the Bench, and stating it, to a large extent, in the same 
words in which it was originaUy deUvered. 

In following out this design, some incidental discussion 
has been occasionally invited, by topics possessing especial 
interest in arbitration law ; but this, it is hoped, has not 
been carried to an inconvenient length. 

As Arbitration is so largely resorted to bj the various 
classes of the community, it has been kept in view to give 
such explanation of any technical details, as may render 
them easily intelligible to non-professional Arbiters. 



Vm PREFATORY NOTE TO FIRST EDITION. 

The only work which has hitherto appeared in Scotland 
exclusively applicable to Arbitration, is that of the late 
John Parker, Esq., Principal Extractor of the Court of Ses- 
sion, whose " Notes on the Law of Arbitration " have passed 
through two editions. The labours of Mr. Parker evince 
much research and ability ; but the last edition of his book 
was published in 1845, since which time many important 
and instructive cases have occurred. Besides, there are some 
topics in arbitration law which were only touched on with 
much brevity by Mr. Parker. It therefore appeared that 
useful professional service might now be rendered, by 
making a methodical digest of the law on the subject ot 
Arbitration. 

The hope of attaining, in some measure, to this end, 
has induced the preparation of the present Treatise. 
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ABBREVIATIONS AND REFERENCES. 

With respect to the Abbreviations which have been employed in 
making references to authorities, they are generally such as are in ordinary 
use. It seems only requisite to explain that, in quoting cases from Mori- 
son's Dictionary of Decisions, the reference is made by merely adding the 
number of the page, in parentheses, to the case. Thus, Thomson, June 1, 
1740 (430, or 16050), indicates that the case will be found either at p. 430 
or at p. 16050 of the Dictionary. When the case occurs in an Appendix 
to one of the Titles in the Dictionary, the reference is made by quoting 
the Titte, with the words '' Dicty. Appx.," and the number of the case 
subjoined. 

The First Series of Decisions of the Court of Session, consisting of 
sixteen volumes, and extending from 1821 to 1838, is referred to by the 
letter S, — the initial letter of the name of Mr. Patrick Shaw, advocate. 
The Second Series of Decisions, in continuation of the first, is referred to 
by the letter D, — the initial letter of the name of Mr. Murray Dunlop, 
advocate. [The Third and Fourth Series, edited respectively by Mr. N. 
Macpherson and Mr. M. Rettie, advocates, are referred to by the con- 
tractions Macph. and R.] It may be observed that, in quoting from the 
first five volumes of the First Series, the edition of 1834 has been used, 
as it contains the fullest note of Judicial Opinions. But the date of the 
case will indicate its place in the earlier editions. 

The references to the Reports in the Scottish Jurist will be found in 
the List of Cases prefixed to the Treatise ; the number of the volume 
and page of each case being quoted in parentheses, immediately after the 
names of the parties. 

The cases stated in the excerpts from the Note-book of the late Lord 
Justice-General Boyle, which are contained in Mr. Parker's Synopsis, 
annexed to his Notes on the Law of Arbitration, are quoted as from 
" Park. Syn.," with the addition of the number of the page of the Synopsis, 
and the number of the case. 

The treatise of Mr. Russell, on " The Power and Duty of an Arbi- 
trator,'' etc., in the law of England, is quoted by the abbreviation 
^ Russ.," and the page [of the second edition, to which the page of the 
fourth edition is now added]. 

The words " Sess. Pap." refer to the Collection of Session Papers 
in the Advocates* Library, relative to the cases contained in the pub- 
lished Reports ; unless when described as belonging to a particular series 
of papers. 
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INTRODUCTIOK 



Besobt has often been had, both in ancient and modem times, to the 
settlement of disputes by Arbitration, rather than by the intervention 
of Courts of law. It even seems probable that the origin of this 
amicable private tribunal is of an earlier date than the regular 
establishment of public Courts, and that Arbitration, in fact, took 
its rise in the very infancy of Society. Whenever any parties had a 
dispute respecting the right to a valuable subject, which, from the 
equal strength of the competitors, or from other causes, it was incon- 
venient to settle by a mere appeal to force and violence, but which 
nevertheless required to be brought to a settlement, nothing seems 
more likely than that they should bethink themselves of the expedient 
of referring the question to some mutual friend, or neutral third 
party, as umpire between them, and agreeing to abide by his decision. 

There is indeed one cause dUbre in the law of arbitration, of a 
date 80 remote that it belongs to fabtdous antiquity; the famous 
award which was delivered on Mount Ida, by the royal shepherd 
Paris,^ on the competing claims of Juno, Pallas, and Venus, contend* 
ing for the prize of Beauty. It is narrated that, on the failure of all 
other means of adjudicating on the rights of rivals so powerful and 
so excited, the difficulty was overcome by the parties agreeing to a 
submission 1x) Paris as sole arbiter ; and thus the dangerous dispute 
was speedily decided by a final judgment, and the goddess Discord 
was balked of her aim. 

It is true that this tale belongs to fable and mythology. But 
when so grave an authority as Lord Bacon, in his ** Wisdom of the 
Ancients," has not disdained to examine and analyse this class of 
traditions, as preserving embalmed specimens of the pristine philo- 
sophy or experience of mankind, and merely clothing these in an 
aUegorical guise, it is not perhaps inadmissible here to notice the 
fable in question, as indicating at least the high probability, that the 
amicable process of decision by means of arbitration, had naturally 

^ '* Arbiter 6B tonxm ; certamina siste Deanim." — Ovid, HeroicL, Epist xvi 69. 

A 
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suggested itself to the minds of men, and had interwoven itself with 
their usages, at an age so early as to be apparently little less than 
coeval with the institution of civil society itself^ 

But even after regular Courts of law had been duly established, 
and were so constituted as to command the respect and confidence 
of the community, recourse to arbitration continued nevertheless to 
be frequent among many of the most civilised nations, at all periods 
of history. Various causes have contributed to this result There 
are many questions which, in their own nature, are best suited for 
the determination of a judge who is expressly selected by the parties 
themselves on account of his special fitness for trjring cases of that 
particular class. Purely mercantile questions are often of this 
description. In those, for instance, arising between partners, on a 
dissolution of their copartnery, which involve the examination of 
merchants' books and accounts, and which require an intimate 
practical acquaintance with commercial usages and affairs, it can 
scarcely be doubted that parties, having a dispute, would generally 
act with prudence in selecting one or more mercantile men of experi- 
ence, firmness, and impartiality to arbitrate between them. In a 
public court the judge or the jury would probably require the aid of 
such men, before disposing of cases like these. And where this aid 
can be attained, in the most effective manner, by having direct 
recourse to a competent merchant, chosen by the parties themselves 
to judge between them, it is natural that such a tribunal should fre- 
quently be preferred to any other. 

In like manner, if parties have a dispute which must turn on the 
opinion or professional knowledge of a practical engineer, a practical 
shipwright, an architect, or the like, it will often be most beneficial, 
— if the parties can agree upon an engineer, shipwright, etc., on 
whose good sense and integrity they have full reliance, — that, in 
place of resorting to a court of law, they should submit their dis- 
putes to him, and bind themselves to abide by his decision. 

There is also a large and daily increasing class of cases which fall 
under arbitration, in connection with the extrication of extensive 
working contracts, whether in relation to public imdertakings, such 
as railways, etc., or to private interests, such as mineral leases or the 
like. In a mineral lease, for example, it is foreseen that, under the 
mutual and detailed stipulations of the parties, many questions may 

' ^'The introduction of arbitration aeemed to be coeval with the foundation of 
our law ; " per L. Pres. Blair, in MacCallum, etc., June 26, 1810 ; F. C. ** Lon des 
premieres socidt^ lea differends se jugeaient par les p^res de fiunille ; de ]k est 
venu le nom de tribunal patriarchal, donn^ k celui des arbitres. Le commerce, 
aussi ancien que le monde, n'avait point autrefois, pour ses fiuts civils et commer- 
ciaux, d^autre tribunal" — Boucher's introduotoiy '' Becherches,'' etc., prefixed to 
his French translation of II Consolato del Mare. Paris, 1808. T. i. p. 3, 



INtRODUOTION. S 

arise as the work proceeds, which will require speedy as well as 
equitable adjustment for the sake of all concerned, and for the pur* 
pose of carrying on, both fairly and uninterruptedly, the out-put of 
minerals so long as they are workable at a profit Nothing is more 
common than to provide for the disposal of such disputed questions, 
by inserting in the lease a special clause of submission, which names 
an arbiter to whom they shall be referred, from time to time as they 
may arise, and by whose award the parties agree to be bound. '' In 
leases of long e&durance in which there are operations to be carried 
on, which may be weU or ill carried on, — which may be carried on in 
a way prejudicial to the landlord, or during the currency of which 
the landlord may fail in the performance of some of the matters that 
are incumbent upon him, or may do some things that are prejudicial 
to the interest of the tenants, — ^this kind of clause is very desirable 
and very advantageous ; and the practice has become almost uni- 
versal, of introducing such clauses into mineral leases." ''Many 
points may arise in the course of a lease which a skilled arbiter may, 
by personal inspection, immediately understand and settle, which 
might have otherwise required the intervention of a court of law, 
with all the delay and expense incident to such proceedings/'^ 

Besides, there are whole classes of cases in which, from special 
circumstances — such as the near relationship of the antagonists, or 
the intimate confidence which has at one time subsisted between 
them, or the indelicate nature of the investigation which is involved, 
etc. — it is best in every respect that the controversy should be con- 
ducted and decided before a private tribunal And as two invaluable 
statutes' have required, that every cause depending in the courts of 
law of Scotland, shall (with a few limited and proper exceptions) be 
conducted with open doors, in the presence of the public, it is in the 
forum of the arbiter alone that a thorough discussion can take place, 
at the same time that painful and inexpedient publicity is avoided. 

In addition to these and similar sources of arbitration-business 
which might be enumerated, there is another which, it is believed, has 
a large application. The delay and expense, incidental to procedure 
before a court of law, are unfortunately proverbial It is too little 
considered that, in many cases, great part of this is not due to the 
particular tribimal, but is inseparable from the arduous judicial task 
of tediously extricating the conflicting interests and contradictory 
statements of keenly antagonistic parties. Still, there necessarily is 
something cumbrous, as well as costly, in all court machinery. The 
hope, accordingly, is reasonably entertained, that both time and money 
may be saved by escaping from the unbending forms of a public tri- 

1 Per L. Pres. M'Neill, in Pearson, Feb. 4, 1859 ; 21 D. 424. See slflo L. 
Mackenzie, in Anderson, Feb. 27, 1850 ; 12 D. 787. 
* 1693, c. 26 and 27. 
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bunal, to the more pliaut and elastic procedoie before an arbiter. And 
when that procedure is in the hands of an arbiter who combines 
decided firmness of character, with promptness and penetration, parties 
will find this hope not unfrequently realised.^ 

It would accordingly appear, that, from these and other causes, the 
system of arbitration has always been favourably regarded in the most 
civilised countries, both in ancient and modem times. A brief retro- 
spective glance at this subject, however perfunctory, can scarcely be 
thought devoid of interest by those who reflect that the system of 
arbitration is, in its own nature, ancillary to the dispensation of jus- 
tice, and to the consequent maintenance of tranquillity and content 
among the members of a national community ; insomuch that it forms 
an importeint part of the social economy of any country, and may 
even perhaps be r^axded as one of the finer tests of its civilisation. 

The practice of arbitration certaioly prevailed to a great extent 
among the Greeks' as well as among the Boman& It appears that, 
at Athens, there were two classes of persons, both of whom, in the 
absence of a more appropriate designation, have been termed arbiters 
— ^the public and the privata The former, who required to be at least 
fifty years of age, were chosen annually by lot by the respective tribes 
at the sight of a magistrate, and had jurisdiction in pecimiary claims. 
They took an oath de fideli, but they had little in common with the 
modem arbiter, and may more correctly be regarded as a class of 
inferior public judges, since an appeal regularly lay firom their awards 
to a court of law. 

The private arbiters, however, in their character and functions, 
seem to have had a close resemblance to the arbiter of later times. 
They were selected by the parties themselves ; the extent of their 
powers, in each respective case, depended on the contract of parties ; 
they took an oath to decide impartially ; and the parties bound them- 
selves to abide by their award, against which no appeal lay to any 
court of law. 

The regulating Athenian law on this subject is quoted in full by 
Demosthenes in his pleading against Meidias, and is expressed in the 
following pointed terms : — " If parties have a dispute with each other 
respecting their private obligations, and desire to choose an arbiter, be 
it lawful to them to select whomsoever they wilL But when they 
have mutually selected an arbiter, let them stand fast by his decision, 

^ This favotuable aspect of arbitiatioii-prooedare has seldom been more strongly 
expressed than in Yoet^s Commentaries on the Pandects, L 4^ t 8, sec. 1 :— '^ Arbi- 
tros adiri, litis finiends et judicii solennis eyitandi grati^ frequens est ; qoippe ad 
quos confiigere solent, quos terrent graviores litiom snmptus, jadioiorom strepitus, 
molestique labores et injurioss protelatlones, ac denique onerosa atque tsediosa 
exspectatio incerti juris." 

^ <* L'Arbitroge a ^t^ singuli^rement usit^ chez les Grecs."— Bouchet^s '' Be- 
cherches,'' etc {iupm^ p. 2), T. i. p. 4. 
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and by no means cany an appeal from him to another tribunal ; but 
let the arbiter's sentence be supreme."^ 

Among the Bomans it is evident that the emiployment of arbitrar 
tion €ul jmwndoA lite$ had laigely obtained from an early period. 
This appears not only from the mention made of arbiters in the laws 
of the Twelve* Tables, and in various writers,* particularly Cicero,* 
but still more from the number of practical topics in arbitration-law:, 

^ See the law itself in Demosthenes' oration against Meidias (Dem. ex rec. 
Dindorl, Oxon. 1846 : Tom. ii p. 672). 

It will be observed that, from the terms of the above law, it was only matters 
of Contract, or ** private obligation," which fell under the jurisdiction of the arbiters. 

It IS ako to be remarked, that, notwithstanding the apparently strong terms of 
the law in question, it remained in the power of either party to resile from the 
submission at any time before an award was actually given forth, — a peculiarity 
which is all the more noticeable from its simihirity to the law of England, prior to 
the Statute 3 and 4 WilL iv. a 48 {infrOy p. 9). Near the dose of the third speech 
of Demosthenes against his tutor Aphobus, he narrates the past history of his suit, 
and states that, Ist, There had been a reference by Aphobus and himself to three 
arbiters, but that Aphobus revoked the submission as soon as he discovered that 
the arbiters were adverse to his pleas ; 2d, That Aphobus had then resorted to a 
public arbiter, chosen by lot) who gave an award against him ; and, 3d, That 
Aphobus had appealed against that award to a judge and jury. The latter, it may 
be noticed, were always sworn, and were a numerous body. See third oration against 
Aphobus ^emosth. ex rec. Dind, Oxon. 1846 : Tom. iL p. 89Q). 

For some further references as to the state of arbitration among the Greeks, see 
a learned treatise by C. B. Kennedy, in App. x. to his translation of the speeches 
of Demosthenes, voL ilL p. 32. He particularly quotes the authority of Hudt- 
walcker, Ueber die DidteUfk See also Potter's ArchasoL Gr»ca^ lib. L o. 22. 

^ Tab. iL L. 2. 

» " Simns et Crito, 
Yicini noetri, hie ambigunt de finibus ; 
Me cepere arbitrum," eta 

Terence, Heautont, Act. iiL sc 1, v. 92. 

** Esto bonus miles, tutor bonus, arbiter idem 
Integer," etc. Juv., Sat. viiL 79. 

* See the distinction which is drawn by Cicero between the rigour of strict law 
and the equitable practice of arbitration, in his Oration for Quintus Bo9ciiUf cap. 
4 and 6 : — '* Aliud est judicium, aliud arbitrium. Judicium est pecunisQ certn ; 
arbitrium incertn. Ad judicium hoc mode venimus, ut totam litem aut obtineamus 
aut amittamus : ad arbitrium hoc animo adimus, ut neque nihil, neque tantum, 
quantom postnlavimus, consequamur. IJjus rei ipsa verba formula testimonio 
sunt Quid est in judido ? directum, asperum, simplex. ' Si paret H-S looo 
dari oportere.' Hie, nisi planum fisMsit, H-S looo ad libellam sibi deberi, causam 
perdit. Quid est in arbitrio ? mite, moderatum, ' Quantum sequins melius, id dari,' 
etc." [The arbihium here spoken o^ though in some respects analogous to private 
arbitiation, was a form of action in a court of law. — Gains 4. 48 ; Inst. 4. 6. 31.] 
It is interesting to the modem student of law to notice, in passing Cicero's 
account {lb. cap. 8) of the numerous fixed styles of Roman libels, some one of 
which was apparently imposed on every litigant, as a stereotyped style to suit his 
case : '' Stmt jura, iuni formula d$ omnibtu rehtu eongtHuUB^ ne quis aut in genere 
injurisB, aut ratione actionis errare possit: expressse sunt enim ex uniuscuj usque 
damno, dolore, incommode, calamitate, injuria, publico a prsetore foimulm^ ad qnas 
privata lis accommodetur." 
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In England, as early as 1698, it was thought expedient to give 
statutory encouragement to arbitration^ and the Act 9 and 10 WilL HL, 
c. 15, was passed, ''for determining differences by arbitration." This 
statute set forth the purpose of '* promoting trade, and rendering the 
awards of arbitrators the more effectual in all cases, for the final de- 
termination of controversies referred to them by merchants and traders, 
or others, concerning matters of account or trade, or other matters." 
It was thereby made lawful for all parties, having a dispute of the 
description there set forth,^ to agree that their submission thereof to 
arbitration " should be made a Bule of any of his Majest/s Courts of 
Record ;" and an affidavit thereof being duly produced and entered of 
record in such court, a Rule should "thereupon be made by the said 
court, that the parties shall submit to, and finally be concluded by, the 
arbitration or umpirage." In case any party " neglected or refused to 
perform and execute" such arbitration or umpirage, he was made 
" subject to all the penalties of contemning a Rule of court" Process 
was to issue from such court accordingly, which was not to be " stopped 
or delayed in its execution by auy order," etc., of any court, unless it 
should " be made to appear, on oath, to such court, that the arbi- 
trators or umpire misbehaved themselves, and that such award, arbi- 
tration, or umpirage, was procured by corruption or other undue 
means."* 

It would appear probable that it was the intention of the English 
Legislature, by this statute, to give that conclusive efficacy to procedure 
before an arbiter, without which there is scarcely any appreciable 
benefit derivable from it^ This may be plausibly inferred, both 
from the words of the statute and from some of the earlier decisions 
pronounced under it.^ But, however this may be, the statute has 

^ '' Any controveiBj, suit, or quarrel, for which there ib no other remedy bat by 
personal action or snit in equity." 

^ It appears that " a parol sabmisBion cannot be made a role of oourt within the 
statute."— Ross. 59, [4th ed., 54]. 

It wonld appear also that the English statate only ^ contemplates oontroTersieB 
existing before the submission, and differences for which there is a legal or equitable 
remedy, but not, it seems, subjects of arbitration, which cannot be classed under 
these heads ; '' and so it was thought not to apply to an ** agreement to sell land at 
a price to be fixed by arbitrators." — Rass. 61, [4th ed., 56]. 

' This, accordingly, was the view of L. Eiunes, as was strongly expressed by him 
in reporting the case of Oditerlony, Aug. 8, 1754 (4470). 

* " Nothing is a ground within the statute 9 and 10 Will. iii. a 15, for us to set 
aside an award, but manifest corraption in the arbitrators. We will not unravel 
the matter, and examine into the justice and reasonableness of what is awarded." — 
Per curiam in Anderson (Easter Tenn. Geo. i.) 1 Strange 301. In observing on 
this case Bustell remarks : " The restriction, however, imposed by the language of 
the Act, has subsequently been much disregarded, for the courts will listen to 
applications to set aside awards under the statute, on other grounds than the two 
enumerated in the section." — ^P. 658, [4th ed., 667]. 
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not been so applied by the courts of law in England, which have held 
themselves at liberty to set aside awards on other grounds than those 
enumerated in the statute. 

Arbitrations have also been often defeated in England, in con- 
sequence of its having been held that the authority given to an 
arbiter, under a submission, was tua naiura revocable by either 
party, so as to let in the jurisdiction of the ordinary Courts at any 
time before an award was made. This state of the law led obviously 
and naturally to the abuse, that a party frequently revoked the 
arbiter's authority as soon as he had reason to anticipate an un^- 
favourable award.^ To prevent the delay and useless expense which 
were thus occasioned, and " to render references to arbitration more 
effectual," the Legislature, after the lapse of nearly a century and a 
half, enacted the remedy contained in 3 and 4 WilL iv. c. 42, sec. 
39. Under this statutory provision, the power of an arbiter (if 
appointed by any rule of court, etc, in any action, or in pursuance of 
an agreement of parties that the submission should be made a rule 
of court) was declared to be irrevocable by either party without' the 
leave of the Court And the Courts of law have taken occasion to 
intimate that they wiU very sparingly exercise the discretionary 
power which is given to them, of granting leave to revoke.' 

Of late years, additional efficiency has been given, in England, 
to the tribunal of the arbiter, partly by the arbitration clauses of 
the statutes relating to railways and other public undertakings,' and 
partly by the Common Law Procedure Act, 17 and 18 Vict a 125. 
Under this Act, important powera were conferred on the judges of 
the Superior Courts at Westminster (sees. 3 and 6), to impose com- 
pulsory references upon parties, where " the matter in dispute consists, 
wholly or in part, of matters of mere accoimt, which cannot be 
conveniently tried in the ordinary way." The Act also gives powers 
to the Court to appoint arbiters in various contingencies, upon the 
failure of either party so to do. The strain of the Act clearly 
indicates the importance which the Legislature attaches to this mode 
of ac]yusting controversies ; and it embraces various provisions which 
are expressly intended to remedy defects which are incident to 
arbitration process, by preventing the lapse of the submission, and 
expediting procedure under it 

It may be noticed here, with respect to one great province of the 
social system in Britain — ^that which regards the mutual relations 
of Mastera and Workmen — ^that it has been the especial object of the 
Legislature, for upwards of a century, to promote the settlement of 
disputes between these classes, in the quietest and most summary 

1 BusB. 154, [4tli ed., 144]. * Run. 156, [4Ui ed., 146} 

* S«6 infra ; Statutory Arbitration (Bk. tI. ohap. xiiL) 
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manner, by arbitration. The statutes which were successively 
enacted for that purpose will be found enumerated in the first 
section, of 5 Oeo. iv. c. 96,^ which was passed ''to consolidate and 
amend the laws relative to the arbitration of disputes between 
masters and workmen." 

The statute narrates the expediency of making one general law 
on this subject, " applicable to every description of trade and manu- 
facture;" and it enumerates great and comprehensive classes of 
questions which shall fall within its provisions (sec. 2). It empowers 
either party to demand an arbitration (sea 3) ; and if no other mode 
be specially agreed upon by the parties (sea 13), it provides, under 
certain safeguards, for the selection of two arbitrators : one chosen by 
the master from a certain short list of masters, foremen, etc., prepared, 
as there provided, by a Justice of the Peace ; and one chosen by the 
workmen, ftom a certain short list of workmen. simQarly prepared,- 
all being resident in the neighbourhood (sec. 3). Very summary pro- 
cedure is contemplated ; and, in particular, it is enacted that (when 
the parties do not enlarge the time), if the arbitrators do not pro- 
nounce an award within three days after their appointment, they 
shall devolve the matter upon one or more Justices of Ihe Peace, who 
shall decide within two dajrs thereafter (sec. 10). Any award under 
the Act is final, and not subject to review (sees. 8 and 1 0). The 
award may be enforced by distress and imprisonment (sec. 24) ; 
which imprisonment may still, by special statute,' take effect, not- 
withstanding the Act' abolishing imprisonment in Scotland for debts 
not exceeding £8, 6s. 8d. Both the award and the submission may 
be written on unstamped paper ; and no costs are to be allowed to a 
master unless the proceedings of the workmen have been " vexatious 
and oppressive." 

The statute appears to have been framed in a philanthropic spirit; 
but perhaps its practical operation may be materially impeded by the 
circumstance that its provisions would frequently have the effect of 
devolving the dispute upon one or more Justices of the Peace, not 
selected by the parties themselves to be their arbitrators. Each of 
the two original arbitrators being selected respectively &om the 
masters, foremen, etc., by a master, and from the workmen by work- 
men, there would seem to be no inconsiderable probability of their 
being influenced by class-feeling, and differing from each other in 
opinion respecting the dispute submitted to them. And if so, they 
are enjoined, as has been already noticed, after the lapse of three 
days (where the time is not enlarged by the parties), to devolve the 
matter upon one or more Justices of the Peace. Nevertheless, this 

» See also 7 Will. iv. & 1 Vict, c 67 [and 35 & 36 Vict (1872), c. 46]. 
> 19 and 20 Vict c. 46. ^ 6 and 6 Will. iv. u. 70. 
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series of statutes well deserves attention, as it forms no uninteresting 
chapter in the domestic economy of the country, and bears strong 
testimony to the reliance which the British Legislature inclines to 
place upon the amicable tribunal of the arbiter, as being well adapted 
to sopite a class of disputes of a peculiarly exciting, and sometimes 
of a dangerous character.^ 

In Scotland ^ a remarkable historical instance was afforded, early 
in the seventeenth century, of the aptitude of the procedure, under 
the form of a submission, for disposing amicably of questions which 
threatened to be attended with perilous consequences to the peace of 
the realm, if left to the decision of the public courts according to the 
strict rules of law. When Charles i., on his accession, endeavoured 
to restore the dilapidated revenues of the Scottish Crown, and pro- 
bably to pave the way to ulterior political objects, by revoking the 
profuse grants of Popish benefices which James VL had made in 
favour of the Lords of Erection and others, soon after the Reforma- 
tion, he invaded so many important patrimonial interests, including 
those of the greatest families in Scotland, that an extreme ferment 
was immediately created throughout the kingdom. On the king's 
following up this proceeding by an action of reduction of the grants 
in question, as being illegal and invalid, the agitation assumed so 
threatening an aspect, that all parties felt an earnest desire to dis- 
cover some method of reasonable arrangement or compromise, by 
which their respective claims might be adjusted, without either side 
being driven to extremity by the unqualified success of the other. In 
these circumstances, after various communings, and probably some 
approach to a mutual understanding, the expedient was resorted to of 
making four formal submissions to the king, as sole arbiter. These 
embraced, respectively, the interests of the Lords of Erection, titulars, 
and tacksmen of teinds ; and the heritors of lands " desirous to have 
right and title of the teinds of their own lands ; " as also the interests 
of the bishops and clergy ; and those of the " free royal burghs," 
for their right to the teinds bestowed on them by royal grants " for 
sustentation of the Ministry, Colleges, Schools, and Hospitals." The 
submissions were made in 1628, and awards were pronounced by the 
king in 1629, which, by containing measured concession, mixed with 

^ The attention of the Legislature has further been directed to this subject by a 
Bill introduced into Parliament in the session 24 and 25 Vict., for enabling masters 
and woiicmen, " when licensed by her Majesty, to form Equitable Councils of Con- 
ciliation or Arbitration,** in order to the settlement of their differences. The mea- 
sure was intended to be supplementary to the Master and Workman Acts above 
mentioned, not to repeal them. It did not, however, pass into law. [These Acts 
are now supplemented by 35 and 36 Yict c 46.] For statutory provisions aa to 
Friendly Societies, etc., see Statutory Arbitration. 

* [For the early Scotch legisktion on the subject, from the twelfth centuiy down 
to the Union, see General Index to Scottish Acts of Parliament, vou Arbitration.] 
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various salutary public provisions, disposed of the questions in issue 
on such a footing as tranquillised the country, at the same time that 
it accomplished, to a considerable extent, the objects which the king 
had in view. The procedure was, of course, entirely anomalous in its 
character ; and to assure imquestioned validity to the awards pro- 
nounced by the Sovereign, they were all ratified afterwards in a 
Parliament at which he presided in person.^ 

It would be out of place here to inquire how far the great national 
excitement in Scotland, which, after having subsisted for some time, 
was thus allayed, may have proved an important element in giving an 
early momentum to that disturbance of the relations between the 
Crown and the people, which so signally characterised the reign of 
Charles L* It would equally be out of place to dwell on the benefits 
which accrued to Scotland, by the foundation which was laid in these 
proceedings for the abolition of the oppressive and ruinous practice of 
drawn teind ; the institution of the valuation and sale of teinds ; and 
the introduction of a well-organised system which makes progressive 
provision for the sure and competent support of the ministers of the 
Established Church. But, without enlaiging on these interesting sub- 
jects, the remarkable but anomalous submissions and awards in 1628 
and 1629 are noticed in passing, as being a striking incident in the 
history of submission-procedure in Scotland, and as affording a some- 
what imusual illustration of the adapting of the amicable tribunal 
of arbitration to the setUement of dangerous and exciting disputes. 

To return to more strictly professional ground ; it appears that, in 
Scotland, prior to the Begulations which were enacted in 1695, the 
Courts of law, after a good deal of oscillation, had unfortunately come 
to admit the challenge of an award upon the allegation of iniquity, 
committed by tiie judge, or of enoim lesion suffered by the party.' 
This, in other words, laid an award practically open to be reviewed 
upon its merits, at the discretion of the Court, in every case. Such a 
result was subversive, in substance, of the whole benefit which can 
be derived from arbitration, and was directiy at variance with tiie 
object which parties have in view in resorting to the judgment of an 
arbiter. Accordingly, a few years prior to the English Act of 1698, 
a remedial provision was made in Scotland on this important sub- 
ject, by one of the " Articles of Begulation concerning the Session, 
dated the 29th of April 1695,** and recorded in the books of Council 
and Session on the 2d day of November of that year. 

^ See the Bubmifldons and the awards printed at the close of the Acts of 
Charles i., in the common edition of the Soots Acts. The ratification of the awards 
will be found in 1633, c. 14, 16, 16, 17, 18, 19. See also^l. Connell on Tithes, 
214 ; 2 Erak. 10. 26. 

* See a carious anecdote on this subject, in Connell on Tithes, 216, note. 

* 4 Ersk. 3. 35. 
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These articles were made in pursuance of the statute 1693, a 34, 
which authorised the issuing of a royal " Commission for Begulation 
of Judicatories." The Commissioners/ to be appointed by the king 
for this purpose, were thereby authorised to make " such Orders, Acts, 
and Constitutions'' as they should consider to be just; ''all which 
Acts, Ordinances, and Constitutions to be made by the said Comnus- 
sioners, and approven under his Majesty's royal hand, their Majesties, 
with the advice and consent foresaid (of the Estates of Padiament),. 
do Eatify, Approve, and Confirm, and Decern and Ordain to be put 
in execution, and to have full force, strength, and effect," etc. 

The Articles of Begulation, consisting of '' the Acts, Orders, and 
Constitutions" which were framed by the Hoyal Commissioners, have 
prefixed to them a deliverance by King William m., dated at Ken- 
sington, on 29th April L695, by which his Majesty "Approves and 
Ordains the same to be put to execution, and to have full force, 
strength, and effect, conform to the late Act of Parliament, made 
thereanent ; and Ordains the same, together with this Approbation, 
both superscribed by his royal hand, to be recorded in the books of 
Secret Council and Session, and thereafter published and printed, 
that none pretend ignorance." 

The 25th of these Acts, or Articles of Begulation, is in the follow- 
ing terms : — "That, for the cutting off of groundless and expensive 
pleas and processes in time coming, the Lords of Session sustain no 
reduction of any decreet-arbitral that shall be pronounced hereafter 
upon a Subscribed Submission, at the instance of either of the parties- 
submitters, upon any cause or reason whatsoever, imless that of 
corruption, bribeiy, or falsehood, to be all^;ed against the judges- 
arbitrators who pronounced the same." 

It has been always held in Scotland, and the doctrine has been 
lately affirmed in the court of last resort, that the foresaid 25 th Act of 
the Articles of Begulation " has statutory force, and is as binding as a 
statute, power having been delegated to the Court by the Legislature 
to make the Act of Sederunt, and the Act having afterwards been 
adopted by the Legislature."^ 

The period at which the Articles of Begulation were enacted is 
conspicuous in the internal history of Scotland, for the improve- 

^ Per L. Brougham and L. Campbell, in Mackenzie, 9 Mar. 1843. 2 Bell's App., 
48 ; see also L. Cottenham, p. 61. 

It may be noticed that the above term, ^ Ad of Sedervnl^** is not an aocorate 
description of the Axtioles of Regulation. An Act of Sederunt is passed by the 
authority of the Lords of Council and Session alone, and of course possesses no 
statutory force. But as the Court of Session were enjoined to record the Articles 
of Begvdation in the books of Council and Session, where all the Acts of Sederuntr 
are regularly recorded, the 26th of the Articles of Begulation has sometimes been 
referred to in England, in the discussion of arbitration questions, by the designation 
of an '* Act of Sederunt*' 
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ments which were made by the practical sagacity and learning of the 
great Lawyers who then influenced the municipal legislation of the 
country. These lawgivers well deserve to be regarded as prominent 
among the public benefEUstors of that memorable era, for the masterly 
simplicity with which they applied a sound remedial principle, so as 
exactly to remove the practical defect at which it was aimed, without 
disturbing the general sjrmmetry of the system thus reformed ; and 
not less for the instructed and perspicacious providence with which 
they eschewed aU rash and crude innovation. 

The effect of the 25th Act of the Articles of Begulation above 
quoted, has been pre-eminently beneficial to the system of arbitration; 
and yet it truly did little or nothing else than to restore the Contract 
of Submission to its native force and vigour, and to secure for an 
arbiter's award that degree of eancliisive JtncUUy, which it was the very 
object of both parties to confer upon it, when they originally entered 
into the contract The views of the courts of law have, at times, varied 
to some extent, as will be hereafter noticed, in regard to the true scofQ 
and application of the Act Their views have also varied somewhat 
respecting the effect which is intrinsically due to the pure Contract of 
submission itself, according to its own essential character and proper 
legal attributes at common law. Yet, nevertheless, without requir- 
ing aid from any subsequent legislation since the passing of the Act 
of 1695, the law of arbitration has been gradually matured, through a 
long progress of forensic discussion and judicial decision, until it may 
now be regarded as being, to a great extent, a well-digested code, 
which, in point of solidity and consistency, may probably bear com- 
parison with any other branch of Scottish municipal jurisprudenca 

The persevering efforts of the British Legislature to induce a resort 
to arbitration in disputes between masters and workmen have been 
already noticed. The legislative provision for introducing a system 
of references for both Scotland and England, which contains a large 
infusion of the compulsory element, in regard to certain questions 
between private individuals and railway companies, etc., will be con- 
sidered hereafter.^ But it should also be mentioned here, that an ex- 
periment of an interesting character, for the purpose of engrafting the 
benefit of arbitration upon one important department of the procedure 
in Courts of law, was lately made in the statute 13 and 14 Vict c. 36, 
which was framed by the late Lord Butherfurd. The object of the 
statute was to make '' further regulations for expediting the business 
of the Court of Session ; " and, upon the special narrative that it was 
" expedient to extend the benefits of arbitration/' provision was made 
(sec. 50) to enable the parties, by mutual consent, in any cause before 
the Court of Session in which an issue was to be tried, to have it tried 

^ Infra : Statutory Arbitration (6k. vL chap. xiiL) 
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befoie one, three, five, or seven arbiters, sworn and sitting as a jury. 
It was declared that the sole arbiter, — or, where there were several 
arbiters, a majority of their number, — should have aU the powers of a 
unanimous jury. It was apparently intended by this means to afford 
one method of supplying what is still so much wanted in jury trial ; 
the power of selecting a tribunal, composed of persons who are 
specially fitted, by experience or otherwise, for dealing with the par- 
ticular question to be tried, — such as a jury of merchants to try a 
mercantile question arising among partners ; or the like. But it is 
understood, that the contemplated statutory tribunal has not hitherto 
been brought into active operation ; and tiiat in any case in which 
the parties to a cause were inclined to have recourse to arbitration, 
they have done so, out and out^ according to the forms which were in 
use prior to the statute in question. The clause remains, however, as 
an enduring record of the high value which a great Master of juris- 
prudence, and an enlightened Eeformer of the law, ascribed to the 
process of arbitration, even in a very modified form, as a means of 
improving the dispensation of justice ; and of his expectation that it 
would yet be rendered more and more extensively available towards 
that end. 

Perhaps some further aid might still be usefully given by the 
Legislature to the present system of arbitration at common law. The 
subject, however, is one of great delicacy. But, looking to the large 
amount of property which is annually submitted to the determination 
of arbiters in the chief mercantile cities of the kingdom, it would be a 
matter of great benefit to the community, if such a measure could be 
devised as would provide against some of the hazards of miscarriage 
to which submissions are now exposed ; at the same time that it did 
not derogate in any respect from the freedom of the arbiter's action, 
as an equitable judge, untrammelled by fixed forms of process, pre- 
siding over an amicable tribunal, in the exercise of a private and 
voluntary jurisdiction, which, while kept within its own limits, is 
wholly beyond the review of Courts of law. 
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In treating of the Law of Arbitration, the following subjects will 
be considered in their order :-^ 

Book L — The Contract op Submission. 

Book II. — The Pabties to the Contract; and the subject- 
matters WHICH MAT COMPETENTLY BE SUBMITTED. 

Book III — Arbiters and Oyersmen ; their Powers and Duties in 

the conduct op a Submission. 

Book IV.— The Award, or Decree- Arbitral. 

Book V. — ^The Judicial Eeperence. 

Book YI. — Various detached subjects in Arbitration Law, which 

ARE NOT considered UNDER ANT OP THE PRECEDING 
HEADS. 

An Appendix will contain some examples of those styles of Sub- 
missions and Awards, and other relative procedure in the course of 
an Arbitration, which are in ordinary use. 
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BOOK L 



THE CONTRACT OF SUBMISSION. 



CHAP. 

I. The Nature and Object of the Con- 
tract of Submission, viewed as at 
Common Law, independently of 
the 25th Enactment of the Articles 
of Regulation 1695. 

II. The 25th Enactment of the Articles 

of Regulation 1695. 
III. The Constitution of the Contract of 
Submission. 

lY. The Construction of the Contract of 
Submission ; more especially with 



CHAP. 

regard (1) to the most common 
Styles of the Contract ; and (2) to 
the scope and application of the 
submission-clause, used as ancillary 
to another and primary contract. 
y. The peculiar Rule in Arbitration 
Law which prevents the enforce- 
ment of an a^preement to submit, 
unless the arbiters be wvmed in the 
agreement ; and the limitations of 
that Rule. 



CHAPTER I. 

THE NATUBE AND OBJECT OF THE GONTBACT OF SUBMISSION, VIEWED AS 
AT COMMON lAW, INBEPENDENTLT OF THE 25TH ENACTMENT OF THE 
ARTICLES OF BEGULATION 1695. 



1. In entering upon the law of Arbitration, it is material to con- 
sider, First, the true scope of the Contract of Submission, viewed as a 
simple contract at common law ; and as involving certain inherent and 
implied conditions, which qualify the obligation undertaken by the 
parties-submitters, to implement the Arbiter's award. And, Second, the 
precise province which belongs to the 25th enactment of the Articles of 
Regulation, 1695 ; so that while that enactment is applied, to its full 
legitimate extent, in fortifying an arbiter's award, it may at the same 
time be confined within its own proper province. These two subjects 
have an important bearing upon each other, and will therefore be 
taken consecutively. And first, as to the scope of the Contract of 
Submission at common law. 

2. It is a fundamental principle in the law of Submission, that it 
is essentially based on contract. 

" A Submission is truly a Contract, entered into between two or 
more parties who have debateable rights or claims against one another, 
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by which they refer their differences to the final determination of an 
Arbiter or Arbiters, and oblige themselves to acquiesce in their 
dedsion." ^ 

" Eveiy word contained in the Submission, is truly but a eontrad 
between the partiea" * 

''All the authorities agree that a Submission to Arbiters is a con- 
tract by which the parties commit to the entire and exclusive cognis- 
ance of the Arbiter or Arbiters named, the whole matters submitted, 
and bind themselves to abide by his or their decision in all things." ' 

3. Arbitration procedure being thus based on contract, it is im- 
portant, in limine, to ascertain, as far as possible, the true natwre and 
object of the contract This will often lend material assistance in the 
just appreciation of decisions in arbitration law ; and it is the more 
requisite, because the proper character of the contract, at least in 
earlier times, was often overlooked in Courts of law, and awards were 
consequently overturned, in plain breach of the agreement of the parties. 

4. The evident and leading object of the contract, is to exclude a 
court of law from the determination of some matter which is in dis- 
pute ; and to take, in its place, the judgment or award of some pri- 
vate person or persons, selected by the parties to arbitrate between 
them.^ This is so emphatically true, that in so far as any subject is 
included in a pending submission, or in a valid agreement to submit, 
it is thereby, ipso fojdo, excluded from the cognisance of a court of 
law, in any action between the same parties : insomuch that the 
existence of the submission, or of the agreement, is recognised as a 
good preliminary defence against the action.' 



^ 4 Enk. 3. 29. 

' Per Im Granworth, C, in Lang, May 8, 1856, 2 Maoq. 95. 

^'Eet autem Compromiflsam, oonventio, qa& litigantee, adjectft oert& peenA, pro- 
mittunt ae paritoroB sententise Arbitri qui hoc negotium in se recipit."— Poth. ad 
PancL, L. 4, t. 8, Sectio I. 

' Per L. Moncreiff, in Brakenrig, Dec. 17, 1841, 4 D. 283. 

^ In order more effectoally to insure the finality of an award, it would appear, 
in early times, to have been occasionally the practice to take the parties '' wxym 
and obUst in the oompromit, to stand at the decreet-arbitral to be given, etc." — 
Half. Arb. 415. 

^ " I take the case of a matter being under submission, by regular deed, which 
completely bars the second trial and prosecution of the matter before any oUier tri- 
bunal" — Per L. J. Clerk, Hope, arguendo ; in Hawkins, Mar. 9, 1842, 4 D. 944. 
See also Macgrowther, May 17, 1828, 6 S. 825 ; M'Oaul, Mar. 1, 1831, 9 S. 522 ; 
Bobertson, Jan. 22, 1835, 13 S. 289 ; Stewart, Nov. 30, 1839, 2 D. 167 ; CampbeU, 
Mar. 7, 1835, 13 S. 641 ; Phipps, Mar. 11, 1843, 5 D. 1025 ; TumbuU, Feb. 9, 
1858, 20 D. 514 ; McDonald, June 16, 1829, 7 S. 765 ; as explained by L. J. Qerk, 
Hope, in Hawkins, iupra; Tenants of Dennie, Dec. 5, 1583 (632). 

But as this defence is, in its own nature, preliminary, it may be irrevocably 
waived by 4 defender, if he shall pursue a course of pleading which is incompatible 
with it— Paul, Jan. 5, 1859, 21 D. 206. 



B. I. C. I.] NATUBE AND OBJECT OF THE CONTRACT OF SUBMISSION. 21 

5. So entirely does the procedure under a submission oust the 
jurisdiction of a Court of law, that an award which is pronounced 
under it affords as good a plea of res judicata — ^to bar any subsequent 
judicial discussion of the same question, between the same parties^ 
as if it had been a decree pronounced ^ in a Court of law. 

6. To attain the great object which the parties have in view, it is 
plainly essential that they should firmly bind themselves to abide by 
the arbiter^s award and to implement it. Accordingly every regular 
Deed of Submission contains such an obUgation in express terms. 
What then is the true and legitimate scope of this obligation — ^viewed 
as mere matter of contract at common law between the parties ? 

7. In the first place it cannot mean that the parties shall only be 
bound by the award in so far as the same shall be held, upon review 
in Court, to be well-foimded in law; nor only in so far as it shall be 
held, upon review in Court, to be well-founded in justice. If the 
obligation merely meant either of these things, it would follow that, 
at the end of any process of arbitration, however long and expensive, 
the defeated party might submit the award to the review of the 
Court, on its merits. In other words, the award would have settled 
nothing; and the whole questions falling under the submission 
would have to be tried over again in Court, and to await the de- 
cision of the Court. 

8. Such a course of proceeding, if admissible, would render the 
contract of submission purely nugatory and inept It would be a 
piece of idle curiosity, and nothing more, to ascertain an arbiter^s 
opinion and take his judgment on a disputed matter, if either party 
could afterwards, at his pleasure, have that judgment reviewed on 
its merits in a court of law. The forum of the arbiter would then 
be converted into a mere ante-chamber to the Courts of Law, serving 
no other purpose except that of creating great extra expense and 
delay, without any rational or intelligible motive whatsoever.' 

9. It would appear therefore to be evident, that according to the 
fair understanding and intention of both parties, at entering on the 
contract of submission, they agree to shut out all review by Courts 
of Law, on the merits of the award, whether as r^ards law or justice. 

^ Framr, July 29, 1850, 7 BeU's App. 171. 

> "^ Indeed the Bustaining that groimd of redaction (injuBtioe or iniquity) would 
not only be repugnant to the nature of a leferenoe, but would render decreete- 
arbitral of little use ; ainoe, when they do not d/uiroy the very seede of a law-swUf 
their most vainable purpae is frtutrated.^'-A JSnk, 3. 35. 

^ What can be more obyious than that to reduce a decreet-arbitnil for iniquity, 
iSy in effect, to hold that a eubmiasion is not binding f " ** When parties agree to 
be bound by the opinion of an Arbiter, his opinion^ eren when erroneous, must be 
the rtUe.'*— Earned Elua, Art. 40. 

" Stan debet sentenUffi Arbitri quam de re dixerit,sive asqua sive iniqoa sit ; et 
sibi imputet qui oompromlserit.''— Dig. L. 4, t. 8, sec. 4 ; Art 2, sea 40. 
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Id the woids of L. Campbell, when stating the motives which influ- 
ence parties to resort to an arbiter, " They think that he will dispose 
of the matter more satisfactorily than the regular tribunals of the 
country — ^more economically perhaps and more expeditiously : — and 
that there may be no appeal to the Inner House, or to the House of 
Lords, they therefore select him as their Judge, and his judgment is 
tohefinair^ 

10. In thus resorting to arbitration, the parties of course know 
beforehand that their selected arbiter, like any other mere man, may 
err in judgment, regarding the view which he shall take of the facts, 
or of the law, of the case ; or that he may err in judgment, regardiug 
the view which he shall take of the justice of any of the claims 
brought before him. No arbiter, by accepting his office, comes under 
any undertaking towards the parties that he shall be exempt from 
such error: and both parties know that he comes under no such 
obligation. But, knowing this, the parties nevertheless deliberately 
agree that they shall be bound by his award. And it would be in 
plain breach of this agreement^ if they could afterwards subject that 
award to the review of a Court of law, upon the ground of an alleged 
error of judgment committed by the arbiter in pronouncing it For 
then the parties would come to be bound, not directly and im- 
mediately under their contract, by the judgment of their own arbiter, 
but only ultimately and contingently (in the very face of their con- 
tract) by the decision of a Court of law, whether ratifying or 
reducing the arbiter's award. 

11. But while it forms no part of the contract of submission at 
common law, that the parties are only to be bound by the award, in 
so far as it shall be approved in law and equity upon review by a 
public Court, yet it clearly appears to be an implied condition under 
the contract^ Uiat they shall only be bound by it if it be pronounced 
with honesty and impartiality by the arbiter. To that extent, both of 
the parties-submitters implicitly rely that the arbiter comes under an 
unqualified obligation towards them, by the very act of his accepting 
the judicial office of arbiter between them. To that extent, the 
arbiter himself must be aware that, by necessary implication, though 
not in express words, he becomes bound towards both parties, as 
regards every one act which he shall perform in the exercise of the 
office and trust which he has undertaken. 

1 2. By the invariable style of an award, the arbiter prefaces the 
delivery of it with the solemn declaration, that, in doing so, he has 
" Grod and a good conscience before his eyes.* This remarkable style, 
which distinguishes an Award firom all other Writs, affords in itself 
no immaterial testimony to the understanding of all concerned, that 

1 MackeDzie, Mar. 9, 1643, 2 Bell's App. 65. 
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it is only in implicit reliance on his honest impartiality that the 
parties have clothed him with the office of their arbiter, and that it 
is only on his undertaking to be honest and impartial that he as- 
sumes the functions of that office. But although no such appropriate 
style had existed, it is nevertheless clear, that such an imdertaking 
on the part of the arbiter towards the parties, is, at common law, an 
essential and fundamental condition, qualifying the obligation of the 
parties to implement his award. 

13. It is avowedly in the character of a private Judge that the 
arbiter is resorts to by both partiea The office which he under- 
takes is, in its own inherent nature, a judicial function,^ viz., that of 
determining how much of the claim of either contending party is, in 
his opinion, justly dua In accepting, and undertaking to perform, 
such an office, an arbiter as unqualifiedly obliges himself to act with 
honest impartiality as if he had subscribed the most express words of 
direct obligation to that precise effect Where the parties therefore 
bind themselves, in the contract of submission, to abide by his award, 
they muBt, by necessary implication, be held to do so only in the 
unqualified reliance, and on the implied condition, that the award 
shall be honestly and impartially pronounced. It is in tnith as un- 
necessaiy to stipulate, in express wends, that the award shall only be 
binding if honestly and impartially pronounced, as to stipulate in 
express words that it shall only be binding if pronounced by the 
arbiter while in a state of mental sanity. 

14. The just effect of this implied condition, viz., the honesty and 
impartiality of the arbiter, becomes therefore a necessary element to 
be taken into account, in determining the validity of any award at 
common law. In so far as regards the single element of honesty, it 
would seem to be satisfied wherever the arbiter had conscientiously 
believed he was doing what was right and just, however much 
he might have erred in judgment But more than this is required 
to satisfy the element of impartialiiy. 

15. Actual and positive impartiality includes within it, not merely 
an honest purpose of mind, but egucU and even-handed procedure 
tovHirds both parties alike. Accordingly, where procedure has been 
followed by an arbiter, which, in essential matters, is fundamentally 
in^omptU^le with impartiality, it will be found that, however honest 
may have been the arbitei^s intention, his award has been set aside: 
and this, in many cases, without any warrant whatever from the 
words of the Act of Begulations 1695, but solely upon the sound 
construction of the pure contract of submission itself. 

^ *^ Arbiters, by whomsoever named, ought to be perfectly indifierent between 
the parties, and owe to the particular parties duties of the same nature as those 
which the King's Judges owe to his Majesty's subjects in general, though not named 
by them."— Per L. Eldon, m Manle, May 10, 1814, 4 Dow 380. 
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16. Thus, for example, it is quite conceivable that an arbiter who 
had perfect confidence in the well-known honour and integrity of 
botli of the parties, and who had heard an explicit statement of the 
fects of the case from one of them, in the accidental absence of the 
other, might honestly believe himself to be sufficiently informed to 
enable him to make up his mind and give judgment without hearing 
the other party at all. But although such an arbiter might be acting 
with unimpeachable honesty of purpose and intention in so giving his 
award, he would certainly not be acting with impartiality and egualUy 
to both parties alika Impartiality by an arbiter, who is placed 
between two contending parties, necessarily includes in it an equal 
and even-handed procedure towards both alike. An arbiter therefore, to 
be actually impartial, must not hear one party only ; if he hears the 
one, he must hear the other also, or give him, at least, the opportunity 
of being heard. He must not lead evidence in the presence of one 
party only, but of both ; or at least after due notice given to both.^ 
He must, in short, follow such procedure as is not, in essential 
matters, fundamentally incompatible with even-handed equality to 
both sides alike ; or else a tacit btU essential condition of the contract 
of submission is violated, and his award will be reducible as being 
unfit to bind either party, because it is not within the true scope of 
that legal obligation to abide by the arbiter's award, which alone the 
parties granted under the contract.^ 

17. In the cases which have just been supposed, awards would be 
reducible at common law, and have been so reduced ; just because a 
breach of the arbiter's obligations under the contract of submission 
had been committed by him, by departing, in essential particulars, 
from that impartiality and equality of procedure which is, at common 

* Sharpe, Feb. 24, 1816, 3 Dow 102 ; Hefcgie and Co., Feb. 1, 1825, 3 S. 339 ; 
Earl of Donmore, Jan. 28, 1836, 13 S. 356 ; Earl of Hopetonn, Mar. 9. 1859, 
21 D. 782 (3d laexie) ; Opinions in Mitchell, June 17, 1848, 10 D. 1297. [The 
arbiteiB, howeyer, if men of skill, may, in certain circamstanoes, decline to hear the 
parties. Campbell v. M'Holm, Dea 11, 1863, 2 Macph. 271 ; Mackenzie «. Yisct 
Hill and Tennant, June 2, 1868, 40 Jur. 499.] 

' An arbiter^s powers " are not in aU points absolute ; because there are some 
implied Migatums on the arbiter, as strong as if they had formed the subject of ex- 
press provision in the submission itself, and any breach of them will necessarOy ex- 
pose Uie a?rard to challenge. '^ — " There is this limit to his powers, viz., that he shall 
do strictly equal justice between the parties — ^that he shall not allow to the one 
that which he denies to the other. For the condition of the equal footing on 
which the parties stand, and of their equal rights to inform the arbiter's mind, 
seems to me a necessary impUeaUan in the tuhole traneacUajL" '* If he hears one 
party, he cannot refuse to hear the other," etc. — ^Per L. FuUerton, in Mitchell, June 
17, 1848, 10 D. 1297. 

" An arbiter is boimd to show this Supreme Court that he has dealt /otrly, that 
is equaUy^ with both parties. Otherwise it must be held that he has violaUd the 
contract ofsvbmistiony and acted uUra vires dampromiesu^—FetluJeSrej, Ibid. 1309. 
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law, an implied condition in the undertaking of the arbitier towards 
both parties, in eveiy such contract Though the decisions in question 
are dated subsequently to the Act 1695, all these reductions must 
have been sustained at common law, and independently of that Act ; 
for the Act introduced no new ground of challenge ; it merely cut off 
certain grounds of challenge which had previously been allowed. 

18. An interesting exposition, throwing light on this department 
of the law of arbitration, was given by Lord Eldon, in the well-known 
case of Sharpe, which will afterwards be more folly noticed. But it 
may be mentioned here, that in that case, an arbiter held it requisite 
for the due performance of his own judicial functions, to obtain from 
both parties an admission that they had nothing further to state, before 
he proceeded to make up his mind and give judgment One of the 
parties lodged in process a written admission to that effect The other 
party (Sharpe), conceiving that he had important evidence still to 
adduce, had lodged no such admission. By a mistake of the clerk to 
the submission, the arbiter (whose honesty and integrity were unim- 
peachable) was led to believe that both parties had lodged the admis- 
sion in question. He was therefore erroneously induced to consider 
that perfect impartiality of procedure towards both had been observed, 
and that, as nothing more was to be brought before him, he was war- 
ranted in proceeding to make up his mind and give judgment He 
accordingly did so, and narrated in the award (what he fully believed 
to be the fact) that both parties had lodged a written admission that 
they had nothing farther to offer. Sharpe brought an action of 
reduction, in which the Court of Session sustained the award, in 
respect that none of the three grounds of reduction applied, which 
were specified in the Act oif Regulations 1695. This was undoubtedly 
trua Nevertheless, in the House of Lords, the judgment was reversed, 
and an opinion was delivered by Lord Eldon which expressly disclaims 
all support from the Act of Begulations, and which mttst therefore be 
based vpon the eeserUial and inherent conditions of the contract of sub- 
mission itself at common law, as affording ground for setting aside the 
award. L. Eldon observed : ** The question was, whether — if the 
arbitrator was of opinion that he ought to have the admission of par- 
ties that they had nothing farther to offer, and that they desired a 
decision upon the case, as it stood — and he expressed that opinion on 
the face of the award, and that the parties had stated they had nothing 
further to offer — apprehending that he had their admission to that 
effect when he had it not, and the circumstance was material — any 
Acts of Sederunt, Begulations, and proceedings of Court, ought to 
prevent the award from being impeached ; they who said that the 
award could not be impeached, contending thM an arbitrator might 
say that one, party should be heard throughout, and the other not at all ; 
for to thai extent the argument must in prin4nple be pushed. But his 



26 NATURE AND OBJECT OF THE CONTKACT OF SUBMISSION. [B. 1. 0. L 

opinion was, that, by the great principle ofEtemaU Justice, which was 
prior to all these Acts of Sederunt, Begulations, and proceedings of 
Court, U was impossible that an av>arA could stand where the arbi- 
trator heard one party, and refused to hear the other ; and on this 
great principle, and on the fact that the arbitrator had not acted ac- 
cording to the principle upon which he himself thought he ought to 
have acted, even if he had decided rightly, he had not decided justly, 
and therefore the award could not stand." ^ 

19. Though this Opinion seems to be expressed with more of 
warmth and eloquence than are usually allowed to appear in the 
deliberations of Uie Judgment-seat, it merely resolves into this most 
salutary legal doctrine, that, apart altogether from the Eegulations 
1695, if the procedure of an arbiter shall be fwndarrie/UaUy incompa* 
title with impartiality towards loth parties alike, in regard to vital 
matters, such as the allowance of hearing, or the leading of proof — 
his award cannot stand; and the parties are, simply, not hound to 
implement it, according to any sound interpretation of their mutual 
obligations under the contract of submission at common law.^ 

20. It would appear therefore to be established, both on principle 
and by authority, that it is an inherent, though merely implied, con- 
dition of the contract of submission, that an arbiter shall act in all 
essentials with impartiality towards both parties alike, otherwise the 
award made by him shall not be binding : and further, that although 
mere purity of heart and intention, on the part of the arbiter, may 
suffice to satisfy the condition of his acting honestly, something more 
than this is involved in his acting with positive impartiaUty. To 
satisfy this latter condition, there must be equal and even-handed 
procedure towards both parties alike ; at least there must be nothing 
which is, in essential particulars, incompatible with such procedure ; 
no hearing of one side only (for example) and refusing to hear the 
other. Because any such departure from impartiality by an arbiter 
is in violation of his undertaking towards the parties, according to 
the true import of the contract of submission; it is emphatically 
uUra vires ; and the party injured is entitled to reduce the subsequent 
award at common law. 

21. Wherever an arbiter violates any essential conditions, whether 
express or implied, under which he holds his office, he necessarily acts 
uUra vires, and an award, founded on such procedure, is reducible at 
common law. In this respect the case of Sharpe is merely an illus- 
tration of a general rule. It is immaterial whether the conditions, so 
violated, be express or implied. In the former case, the evidence of 
their existence lies on the surface ; in the latter, the evidence lies 

^ Sharpe, etc, Feb. 24, 1815, 3 Dow 102. 

> See alflo Mitchell, June 17, 1848, 10 D. 1297 ; and Shaw, 22 Feb., 1817 ; 
excerpt from Note Book of L. J. 0. Boyle, in Park. Syn., xxiii. 72. 



B. h c. l] nature and object of the contract of submission. 27 

deeper, and has to be sought for. But in both cases alike, as soon 
as it is proved that the conditions, whether express or implied, are 
there, the arbiter^s procedure, in transgression of them, is ^tdtra 
vires} 

22. Besides the conditions which qualify the relations of the arbiter 
with the parties, under the contract of submission, there are also 
implied conditions which essentially qualify the mutual relations of 
the parties towards each other, and which last cannot be violated by 
either party without freeing the other from his obligation to abide by 
the award so obtained. For example, the parties enter into the con- 
tract, in reliance that reciprocal fairness of procedure shall be observed 
by each of them in the conduct of the submission ; and that each 
shall abstain from practising any fraudulent and deceitful devices 
on the arbiter, for the purpose of thereby impetrating from him an 
unjust award, pronounced under essential error, so induced. Though 
no such reciprocal obligations are expressed in any submission, they 
are always inherently implied ; as no man could contemplate to bind 
himself in favour of his opponent, to abide by an award so obtained 
by that opponent Accordingly, where a party, in violation of this 
implied obligation, obtained an award which greatly overvalued 
certain lands, in consequence of false evidence, fraudulently concocted 
by him and laid before the ai'biter, the Court reduced the award.^ 



^ An instance of the inTalidity of an arbiter's procedure, as soon as it was 
proved to be in violation of snch a condition, although the condition was not ex- 
pressed in the submission, will be found in HaUey, etc, July 9, 1833, 11 S. 942. 

' Logan, Nov. 15, 1798, F. 0. The value of certain lands was submitted to 
an arbiter by a purchaser and seller. The seller had procured an offer for a lease 
of the lands for 19 years as a bleachfield, at a much higher rent than the land was 
worth, by representing to the intending tenant, that it possessed the command of 
a certain supply of water, which it really had not Knowing that the estimated rent 
had been thus falsely enhanced, he produced in the submission the offer for a lease, 
as a fiair test of the market-value of the land. The arbiter specially relied on it, 
as snch, in making his award. The trae history of the offer of lease being after- 
wards discovered, a reduction of the award was brought by the purchaser, as having 
been impetrated by fraud. The defender pleaded that by the Regulations 1695, 
the award was unimpeachable ; which was undoubtedly true. He further pleaded 
that it could not be reduced on any grounds except those specified in the Reguli^ 
tions. Nevertheless the award was reduced at common law. The interlocutor of 
the Court articulately set forth the fraudulent devices practised by the defender, 
which were aUowed to go to proof^ before answer ; and on being proved, the award 
was reduced. — See observationB on this case by L. J. Clerk Hope, in Miller, Mar. 
10, 1856, 17 D. 713. 

To the same^ category may be referred the first of the two Issues, granted by 
the Court in MThersons, June 23, 1831, 9 S. 797, viz. : '' Whether, by fraud and 
deceit practised by the defender, the said oversman was induced to pronounce the 
decreet-arbitral 1 " On this issue, it was lately observed by L. Deas, in Miller, 
mupra : *' It seems to me to afford an instance of a ground of reduction, not under 
the Article of Regulation at all ; and to be framed upon the footing that reduction^ 
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This rested necessarily on the common law, as the conduct of the 
arbiter himself had been unimpeachable, and was open to no challenge 
on the Begulations 1695. And in another case, where the grounds of 
challenge were of a weaker character, yet as one of the parties had 
impetrated the award from the arbiter obreptione, or by undue agency, 
the Court reduced the award/ equally without any aid from the Act 
of Begulations. 

23. It would thus appear that, according to the true nature of the 
contract of submission, there are important conditions implied in the 
undertaking of the arbiter towards the parties, which he cannot violate 
without acting ultra vires ; and further, that there are important obli* 
gations which the parties impliedly undertake towards each other, 
which neither party can transgress without setting his opponent free 
from all liability to abide by the award. 

24. The contract of submission has never, in Scotland, been held 
revocable at the will of either party singly ; but of course it may be 
revoked and annulled, qtuindocunqtie, by the concurrence of both parties 
together. Being a mutual and onerous contract, and the object of it 
being to obtain a binding and final decision, which must, in the great 
majority of instances, occasion much disappointment to one at least 
of the parties, it is difficult to understand how it should ever have 
been regarded, in any country, as continuing revocable at the pleasure 
of either party, up to the date of the award. Tliis seems, on the con- 
trary, to be incompatible with the fair or beneficial working of the 

in respect of the oondact of the parties, in violation of the implied conditions of the 
contract of submission, is not affected by that Article." 

It may be noticed that, in England, '' an award may be set aside, if either party 
is gnilty of firandolent concealment of any matter which he ought to hare disclosed, 
or has wilfully misled or deceived the arbitrator."— Buss. 665, [4th ed., 654]. 

See an award reduced in respect of fraud practLsed by one <^ the parties against 
the other. Deas, May 25, 1821, 1 S. 29. See abo Hercules Insuranoe Co., Dec 
12, 1835, 14 S. 147. 

1 Oalder, Feb. 1, 1837, 15 S. 46a 

In this case, L. Mackenzie observed : '^ It is certainly a very difficult thing to 
open up a decreet-arbitral ; but it would be a very serious thing for the country if 
a decreet-arbitral which had been obtained by un&ir means could not be set aside.** 
There was no imputation upon the arbiter. It merely appeared that after veiy 
considerable discussion before him, an award had eventually been impetrated from 
him by nimious conduct on the part of one of the agents, which was characterised 
by the Court as amounting to " erroneous, and substantially incorrect and improper 
agency ; " insomuch that the award was held to have been obtained " o5f«pttone." 

It may here be noticed, that, in a case, happily of rare OQcurrence, in which the 
arbiters and one of the parties conspired together in concocting a fniudulent award, 
the Court not only reduced the award, '' and found the arbiters liable in expenses 
and damages, but also fined and imprisoned them for eight days." — Dalgliesh, Jan. 
29, 1742, Elch. Arb. 7. See also entry in Books of Sederunt of the Court, under 
the date of 29 Jan. 1742. Such an award was, of course, reducible bath on the Act 
of Begulations and at common law. 
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system of arbitration. In most cases, the parties have occasion to 
appear repeatedly, and sometimes frequently, before the arbiter at 
different stages of the procedure. Ample opportunity is thus neces- 
sarily afforded of observing the tendency of his views, and the nature 
of the impressions which are made on his mind as the discussion pro- 
ceeds. And therefore, if the submission remained revocable, the 
frequent result must obviously be, as until lately it was found in 
England to be, that a party '' having gathered that the opinion of the 
arbitrator was hostile to him, immediately revoked his submission." ^ 
This defect has lately been, in great measure, cured in England by the 
Statute 3 and 4 WUL iv. c. 42, sec. 39.^ It never found admission 
into the law of Scotland.^ 

25. According therefore to the true nature and object of the con- 
tract of submission, at common law, when duly examined, it would 
appear — 

(1.) That it is the leading object of the contract to have some 

1 Ross. 164, [4th ed., 144]. 

* Perhaps it may be proper to quote here, in words of authority, both the law 
of England on this subject, and the ratio assigned for it Mr. Russell, the latest 
English writer on the Law of Arbitration, makes the following statement, in his 
valuable work : — ^ At oommon law, the authority of the arbitrator might, at any 
time before the award was made, have been revoked at the pleasure of any party to 
the submission." And this could be done, ** notwithgtanding it was made irrevoo- 
able hy the esqfress words of the svbmission; for nothing under a legislative power 
oould make (hat irrevocable which was in its tuttwre revocable ; for, the arbitrator 
being constituted and put in the place of the parties, by their consent to act for them, 
could no longer act than he had such consent ; and any award made, subsequent to 
a revocation, was a mere nullity.*' — Russ. 149, [4th ed., 140]. 

Apparently therefore, no men could, even by the most eicpress words and formal 
deed, make an irrevocable agreement to authorise their own selected arbiter to decide 
for them. It is impossible to avoid suspecting that such a doctrine must be rested 
upon some subtlety, of a character too refined for common use. The party however 
who committed a breach of the submission by revoking, could apparently be pro- 
ceeded against as for contempt of Court, or for damages, according to circumstances ; 
nnless he could show sufficient ground for the revocation, in respect of the arbitra- 
tor's misconduct^Russ. 153, [4th ed., 143]. 

It may be interesting to quote the opinion of L. Cranworth, C, on this rather 
remarkable feature in the English law of arbitration. His Lordship observed that, 
prior to 3 and 4 Will. iv. c. 42, ''if parties submitted a matter for arbitration to 
a private tribunal, to be decided by a selected person, either of ihem might, at any 
Hme, without assigmng any gnmnd, revoke that submission. That was an incon- 
venient, and I think I may be allowed to say, an irrational state of the law." 

''Now the law may be represented as being, that neither party to a submuBsion 
can stop an arbitration, pending its proceedings, without first obtaining the sanction 
of some Court at Westminster Hall, or of one of the Judges for so doing." — ^Drew, 
Mar. 8, 1855, 2 Maoq. 3. 

' The wide distinction which, in many important particulars, has always sepa- 
rated the law of England firom the law of Scotland, should be carefully kept in view, 
in considering arbitration law. See on this subject L. Campbell in Mackenzie, 
Mar. 9, 1843, 2 Bell's Appx. 55. 
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question or difference settled ; and settled finally ; without allowing 
recourse to a Court of law. 

(2.) That, for attaining this end, the parties agree to submit their 
difference to one or more private persons as arbiters ; and firmly bind 
themselves to abide by their determination or award. 

(3.) That as arbiters, however well selected, are necessarily men of 
fallible judgment, and liable to error like all other men, the parties 
who, in the full knowledge of this patent fact, nevertheless bind them- 
selves to abide by a fallible arbitei^s award, do intend thereby to bind 
themselves to refrain from challenging his award on any ground of 
mere error in judgment Any reservation of a right of challenge 
upon such a ground is wholly incompatible with an obligation to 
hold a human arbiter's award as final 

(4.) That the obligation to abide by an award necessarily implies 
at common law, and is qualified by the condition, that the award shall 
be pronounced by the arbiters in conformity with their powers under 
the contract of submission ; and without violating any fundamental 
duty, owing by them to the parties, under the contract ; such, for 
example, as that of acting with honesty and impartiality to both parties 
alika 

(5.) That the obligation to abide by an award further implies at 
common law, and is qualified by the condition, that the said award 
shall not have been procured by either of the parties by means of 
violating any fundamental duty which he owed to his opponent in 
the conduct of the submission ; as^ for example, by practising fraudu- 
lent devices upon the arbiters, so as to induce them^ under the influence 
of imposition, to pronounce their award. 

(6.) That consequently an award which is pronounced by arbiters, 
in excess of their powers under the contract of submission, or in vio- 
lation of their fundamental duties in the conduct of a submission, is 
not such an award as the legal obligation of the parties, under their 
contract, bound them at common law to implement. 

(7.) That consequently, in like manner, an award which is pro- 
cured from an arbiter by means to which one of the parties has 
resorted, in violation of his fundamental duty towards his opponent in 
the conduct of the submission, is not such an award as that opponent 
is bound by the contract, at common law, to implement And, 

(8.) That in the instances above specified, the obligation to abide 
by the award is reducible on the ordinary principles of the law of 
contract, independently of the Act of Eegulations 1695. 
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CHAPTER IL 

THE 25th enactment OF THE ARTICLES OF REGULATION 1695. 

26. In endeavouring to estimate tlie legitimate extent to which 
the 25th Enactment of the Articles of Begulation, 1695, protects an 
award against redaction, it will materially assist the inquiry, if the 
precise evil which the Act was designed to remedy be distinctly 
ascertained in the first instance. This may be stated to be, the power 
which the Court had usurped (in violation of the contract of parties), 
of reviewing awards upon their merits, whenever a case of apparent in- 
justice occurred, such as, in the discretion of the Court, seemed to call 
for their interference. On this subject there is a pithy observation by 
L. President Blair, in a case in which an attempt was made to set 
aside an award, inter alia, in respect of alleged injustice committed 
by the arbiter. '' As to the alleged injustice — ^we have nothing to do 
with it — it is excluded by the very nature of a submission, which is 
for decision without appeal. For the Court of Session to meddle 
with decrees- arbitral, was an abuse — and corrected accordingly by 
Commission in 1693, and the statute."^ 

27. It is not, perhaps, very difi&cult to see how this abuse, in early 
times, crept into the practice of the Court It must have occurred, 
from time to time, that awards were pronounced in which the arbiter, 
&om an error in judgment, had greatly failed in point of justice to 
the parties. In such cases, when the losing party brought the award 
under challenge in a Court of law, there could scarcely fail to be a 
strong desire in the breast of the Judge to set aside the peccant award, 
if possible, and to give redress to the suffering party. In these 
circumstances, and especially with reference to the looseness of the 
court-procedure of the times, it is easy to see how instances might 
occur, in which awards were set aside for '* iniquity" or injustice ; 
and if once a precedent was made, in such a matter, it is evident that 
the practice had every tendency to spread and grow inveterate. 

28. It should also be observed that traces are not wanting, even 
in comparatively modem times, of cases in which the Courts of Law 
have shown a spirit of an unfriendly kind towards Arbitration, which 
might almost have been thought to savour of jealousy towards a rival 
forum, were it possible for a high public tribunal to be influenced by 
such a feeling.' 

^ Note on Baron Hume's papers m Kirkcaldy, June 16, 1809 ; quoted by L. J. C. 
Hope in Mowbray, June 2, 1848, 10 D. 1113. See also 4 Ersk. 3. 35. 

^ See for example the strain of L. Eldon*s observations, in Street, April 30, 
1802, 6 Vesey 814. It had been stipulated in articles of copartnery, that all dis- 
putes between the partners were to be referred to arbitration. One of the partners 
filed a Bill in Chancery against the other, who pleaded the aboye agreement in bur 
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29. From these, or other causes, it had resulted in point of fact, 
that prior to the Act of Regulations, the Courts of law were in the 
practice of holding themselves entitled to review an arbiter's award, 

of the action. L. Eldon, in OTerroling the plea, observed, inter alia : *' This Court 
has given credit to itself, as likely to decide as well as arbitrators ; and it requires 
a strong case to deprive a person of the right to a decision here.'' — " I recollect 
passages in which Courts of justice, however fiiU of eulogia upon these domestic 
forums, have reooUected their own dignity suffidentiy to say, they would not be 
ancillary to these forums," etc. 

See also the strain of pleading in Buchanan, June 25, 1799 (14593). Partners 
had agreed in their contract of copartnery, to submit their disputes to arbitration 
before the Chairman, etc., of the Glasgow Chamber of Commerce : but they had 
not named individual arbiters. An action being raised by one of the partners, it 
was met by the defence that the agreement to submit excluded legal procedure. 
The pursuer, in successfully combating this plea, urged, inter aUa, that " it was even 
centra bonos mores for parties to tie themselves up from having recourse to the 
established courts of justice, which indeed, if such clauses were supported, might be 
in a great measure superseded by the Chamber of Commerce, and a new jurisdiction 
created, which would be neither constitutional nor expedient — ^In support of this 
argument the pursuer put the rather strong supposition — What if all Glasgow 
should bind themselves to submit their disputes for twenty years to come, to 
arbitration ? Would that be valid ? etc. — Among the Observations on the Bench, 
at the advising, one was to the effect that ^ supporting such clauses would virtually 
create a new Court.'' [See also Elgin Lunacy Board v, Bremner and Elder, July 
10, 1874, 1 R. 1155, and June 24, 1875, 2 R., H. L., 136. In that case the 
reference of a ^past dispute to a private corporation, of which no individual members 
were named, was held void by the Court of Session as having been made to an uncer- 
tain person, but was sustained by the House of Lords. As the grounds of judgment 
would seem to apply equally well to a similar reference of future disputes, they 
somewhat impugn the Scotch doctrine as to ddedius persona and specific nomina- 
tion. See also note, section 145.] 

But in a very recent case, authoritative observations have been made which 
place the antipathy of some of the Courts of Law to arbitration, in former times, in 
a very strong light. In Scott, July 10, 1856, 25 L. J. (Exch.) 308, the question 
was raised whether a certain condition, inserted in the policies of a Mutual As- 
surance Coy., binding the members to submit their differences to arbitration, was 
illegal in respect that it ousted the jurisdiction of the Courts. The question 
received great consideration, and created much difference of opinion among the 
Judges. When it reached the House of Lords, L. Campbell, C. J., after remarking 
that there were no grounds of public policy on which the agreement was objec- 
tionable, proceeded to say that the plea of tjie impolicy of ousting the jurisdiction 
of the Courts, in cases like the present, " had its origin in the interests of the Judges. 
There was no disguising the fftct, that, as formerly the emoluments of the Judges 
depended mainly, or almost entirely, upon fees, and as they had no fixed salaiy, 
there was great competition to get as much as possible of litigation into Westminster 
Hall for the division of the spoil. And hence the disputes between the different 
Courts about a latitat^ a capias^ and a qud mvnus ; tiie latitat bringing business into 
the Court of Queen's Bench ; the capias, into the Court of Conmion Pleas ; and the 
quo minus, into the Court of Exchequer. And they had great jealousy of arbitrO' 
turns, whereby Westminster Hall was robbed of these cases, which came not into 
the Queen's Bench, nor the Common Pleas, nor the Exchequer. Therefore they 
said that the Courts were not to be ousted of their jurisdiction, and that it was 
contrary to the policy of the law to do so." 
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to the effect of reducing it, if they held it to involve iniquity on the 
part of the arbiter, or enorm lesion to the party.^ 

30. But the great object of parties in resorting to arbitration wbb, 
as abready noticed, to exclude all Courts of law, and, for that purpose, 
to accept the arbiter^s award as JinaL It followed, therefore, that 
when the Court nevertheless reviewed awards, upon their merits, when 
challenged for '' iniquity/' or injustice committed through a mere 
error of judgment by the arbiter, they did so in downright breach of 
the contract of the parties under their submission ; thereby, in truth, 
** holding that a submission was not binding."^ 

31. The necessary effect of this was to deprive the country of the 
benefit of arbitration. No man could, in such a state of matters, rely 
on the finality of any award ; and except for the benefit of finality, 
few or no disputants would resort to the process of submission. This 
Vas an evil of magnitude ; because the amicable forum of the arbiter 
has been recognised in every civilised country as an important auxiliary 
in the administration of justica To cure this evil, all that was necessary 
was to restore condtidvefinaliiy to the award of an Arbiter, notunthetand^ 
ing wny mere error in judgment : provided alwajrs that his procedure 
was in conformity to his powers, and to his essential obligations to 
the parties, under the contract of submission. It was matter of moral 
certainty that the parties, in entering into the submission, deliberately 
intended to bind themselves, thus far, to hold his awaid final ' and 
conclusive. It was matter of equal certainty that they did not, and 
could not rationally, intend to bind themselves further. For men to 
oblige themselves, under and in virtue of any contract whatever, to 
abide by what should be done in violation of the conditions on 
which the contract was entered into, involves a contradiction in 
terms. To this general observation, the contract of submission forms 
no exception. 

32. The precise remedy required, therefore, was some enactment 
which should effectually disable Courts of law from disturbing an 
arbiter^s award for any mere error of judgment committed by him ; 
while it left every challenge of the award for an infraction of any 
essential conditions (express or implied), qualifying the contract of 
submission, to be dealt with on the ordinary principles of the law of 
contract Certainly no such remedy was wanted, as that of making 
the contract of submission binding, notwithstanding the infraction of 
some of its essential conditions, express or implied. 

33. Various forms of expression might have been employed in 
framing such a Begulation as would supply the remedy in question. 

^ 4 Enk. 3. 35. ^ DeoreetB-arbitnl were by our usage aubjeot to rednoti(m on 
the head of iniquity in the judge, or of enormous lesion to the party, till the Art. 
BeguL 1686, sea 26." 

s Karnes* Elnc., Art. 40. * Su/jprOj Chap. I. 

C 
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Perhaps the words which were actually used aie very open to criticisnL 
Nevertheless, such as theyaie, they effectually prohibit Courts pf law 
from intruding into the propec domain of the arbiter, by meddling 
with his award on account of any mere error in judgment : and it is 
very difficult to believe that anything more was ever intended. 

34. The 25th Enactment of the Articles of Begulation 1696 de- 
clares : '' That for the cutting off of groundless and expensive pleas 
and processes in time coming, the Lords of Session sustain no reduc- 
tion of any decreet-arbitral, that shall be pronounced hereafter upon 
a subscribed submission, at the instance of either of the parties- 
submitters, upon any cause or reason whatsoever, unless that of 
corruption, bribery, or falsehood, to be alleged against the judges- 
arbitrators who pronounced the same." ^ 

35.. This enactment, which, as already observed,' possesses statu- 
tory force, supplies a complete remedy for the evil which was to be 
cured by it. By stating, as the only grounds of challenge which 
could in future be allowed against an arbiter, the three specific charges 
of " corruption, bribery, or falsehood," it positively declared that his 
award should not be challengeable for any mere error of judgment on 
his part And so thoroughly effectual has the Act been in this 
respect, that ever since the day when it was passed, no plea of an 
arbiter^s mere error of judgment — apart from all corruption, bribery, 
or falsehood — ^has ever once been held relevant to reduce an award.^ . 

36. But a difficulty of quite an opposite kind has arisen in apply- 
ing the Act It has been founded on as if it excluded all reduction of 
an award, on any ground whatever, unless it could be proved that the 
arbiter was guilty either of '' corruption, bribery, or falsehood." And 
certainly, if the Act could be construed without any regard to the 
■nature of the evil which it was intended to remedy, and without 

^ See Act engrossed under its date, in the Books of Sederont of the Lords of 
Council and Session. 

The words of the Act extend to every award that is pronoonoed " upon a sub- 
scribed submission." It has nevertheless been maintained that there is a class of 
submissions to which it had no application, there being an essential distinction (it 
was said) between the submission of aiw, or controversy, and the submission of a. 
negotivmy or bargain not fully adjusted ; such as occurs when the parties to a con- 
tract of sale make a submission to arbiters (or arbitrators) to fix the price. In the 
latter case it was contended that the delivierance of the arbitrators, if unjust, was 
subject to reyiew by a Court of law, and that the Act 1S95 did not apply to it 
But the Court repelled a plea which was opposed to a long course of constant and 
uniform practice. Morrison, Mar. 11, 1847,9 D. 910. See with respect to the 
case of Robertson, 16 July 1756, 6 Suppt 852, which was mainly founded on, in 
support of the above plea, the Session Papers in the Eilkenan Collection, Summer 
Session, 1756, voL 24. 

' Supra, p. 13. 

' [Thus in Welch v, Jackson, Deo. 23, 1864, 3 Macph. 303, it was again held 
incompetent to object that a judicial referee had erred in point of law.] 
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any regard to those ordinaijr principles of the law of oofitradt which 
it eould scarcely be designed to overthrow, there is an awkwardness 
of expression, fitted to afford some countenance to such a plea. But 
this is not the mode in which Acts can be soundly or beneficially 
construed, in dealing with the affairs of men. And, on examination, 
it will be found impossible to allow so extensive and multifarious an 
exclusion of grounds of challesge as the construction in questioo 
would infer. 

37. Ever since the date of the Act, there has been a series of 
judgments, reducing certain elasses of awards, in which no allegation 
whatever of corruption, bribery, or falsehood, was made against the 
arbiter. For example, the plea of uUra vires^ or excess of power, has 
always been held a relevant ground of reduction, although the arbiter 
had merely committed an error of judgment, and was wholly dear of 
all other impeachment This indeed results irresistibly from the fact 
that every award is la9td on contract ; and therefore, there must» in 
the nature of the thing, be valid ground for challenging it, whenever 
it goes beyond the contract of submission. 

38. The cases, accordingly, are too numerous to be quoted, in 
which the plea of ultra vires has been held relevant to overturn an 
award, without any aid from the Act 1695. But it has also been 
seen that, in the several cases of Lagan,^ Sharpe, Macpherson (1st 
Issue), and Calder, awards were set aside in respect of a violation 
having been committed of essential conditions, which qualified the 
obligation to implement an award, at common law. In these cases, 
none of the special charges under the Act 1695 were brought against 
the arbiter. In the case of Sharpe, aU support from that Act was 
expressly and even ostentatiously disclaimed in the House of Lords ; 
and in Logan, Macpherson (1st Issue), and Calder, it was as abso- 
lutely excluded. These decisions therefore can only be explained 
upon the ordinary principles of contract law ; that the obligation to 
implement the award, when duly examined, had been held to be 
inherently a qwxliJUd oUigatiofk-^oxi obligation affected with candi^ 
ticns sometimes express^ sometimes implied — so that it necessarily 
fiEuled to retain binding force when such conditions (being material) 
were* violated. 

39. To these cases, that of Maule may be added, as affording 
another remarkable instance in which an award was set aside by the 
House of Lords upon principles of oonmion law, and without found- 
ing on the Act 1695. And it will be observed that every reduction 
of an award, which is free of all challenge on the Act 1695, is a 
direct authority against the doctrine that that Act must be held .to 
include every competent right of challenge of an award. 

* Sfiproy pp. 26, 27, 28. 

'See also HaUey, ntpra, p. 27, note 1, inYolving the same principle. 
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40. In the case of Maule,^ certain litigants agreed to a compro- 
mise, which they wished to throw into the shape of a submission and 
award, by way of fortifying its validity. The compromifie embraced 
matters affecting an entailed succession. Having arranged the 
matter, parties made a submission to their respective counsel, Sir 
Islatf Campbell and Mr. WigJU, who accepted the office of Arbiters, 
and within a week, pronounced an award in terms of the pre-con- 
certed agreement of parties. Ex facie of the deeds themselves, there 
was every appearance of a regular submission and a regular award. 
But many years afterwards, evidence was incidentally discovered 
which threw light upon the true nature of the transaction, and 
showed that there had been no true or genuine submission and award. 
A reduction was brought at the instance of an heir of entail whose 
interests were affected ; but as there was a " subscribed submission,*' 
and as the high and unimpeachable personal character of the learned 
Arbiters wholly exempted them from any imputation of ** corruption, 
bribery, or falsehood," the Court of Session, holding that the absolute 
terms of the Act 1696 excluded all challenge, sustained the award. 
But on appeal, L Eldon, 0., while expressly disclaiming ''every 
ground of imputation of the arbiters," held that the transaction was 
just " an agreement executed under the colour of an award :" and 
added, *' I can therefore neither look upon this as a valid submission, 
nor as a valid Decree-arbitral."' 

41. These cases appear to show conclusively, that awards are 
challengeable on other grounds than those specified in the Act 1695 ; 
and in particular that they are so challengeable wherever it can be 
proved that any material condition (express or implied), which quali- 
fied the obligation to implement the award, has been violated. It 
would seem, therefore, that as the Act 1695 must be read in some 
restricted or modified sense, that reading which would confine its 
operation to the removal of the evil which it was enacted for the 
special purpose of repressing has many strong claims to be regarded 
as the truest. By reading the Act as just one mode of absolutely 
excluding all power in Courts of law to reduce an award on account 
of an arbitei^s mere error of judgment' or '' iniqaity,^ as it has been 

1 May 10, 1814, 4 Dow 363. 

< It seema well worthy of reflection, now, to obeerre how fu the application of 
the Act 1695 must at one time have been stretched, and how rigoroasly it mast 
hare heen sappoeed to exdade all other diaUenge, when it coald thoB be Bacoeia- 
ftilly pleaded, as at first it was^ in defence of the mere spariovu coonteifeit of an 
award. 

' ''By this Regulation, a decreet«rbitral obtains its proper effect; for, when 
parties agree to be bound by the opinion of an arbiter, his opinion, even where 
erroneous, must be the rule."— Karnes' Eluc. 40. 

The meaning of the Begnlation was '^ to pat a deereet«rbitral upon ite jud and 
true foundiUum of a vMnJtwU eantraet which cannot be xedoeed npon iniquity ; ia 
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tenned, — by reading it as attaining this end through a declaration 
that the only available challenge ogaiMt an arbUer shall be the 
imputation of '' coiraption» biibeiy, or falsehood" against him^ — and 
by leaving the contract of submission (and its product the award) to 
be dealt with, gmad uUra, according to the ordinary principles of 
contract-law» — ^it would appear that all the decisions^ at least of 
modem times» admit of consistent explanatioa It seems to be at 
least diflScult^ or perhaps it may be said to be impossible, to find a 
consistent interpretation of the whole decisions upon any other 
footings 

42, It must at the same time be admitted that there are many 
cases» and that there are Opinions of great authoiily , which assign a 
much wider scope to the application of the Act 1695, than that 
which is here pointed at These cases and opinions almost, if not 
altogether, ignore the resort to common law in any question of the 
reduction of an award ; holding this to be cut off by the Act 1695. 
And they have placed numerous reductions within the sweep* of that 
Act^ which would not otherwise have fallen within it^ by assigning a 
large and highly elastic signification to the term ''corruption," as 
used in the Act The other two words, " Bribery and Falsehood," 
have not received any enlarged signification in consequence of 
judicial interpretation : but the cases and opinions as to the appli- 
cation of the word *' eorruptum" require careful attention. 

43. On this subject, the opinions in the case of Mitchell^ are 
instructiva The Court held, on the facts, that the arbiter, affcer allow- 
ing both parties a proof^ had thought fit to decide the case on con- 
sidering the proof led by one party, without allowing the other party 
a &ir opportunity of adducing his counter-proof. The Court unani- 
mously set the award aside. There was no imputation made on the 
arbiter^s integrity ; and the Court had occasion therefore to express 
their opinion, whether, in the circumstances, this conduct of the arbiter 
fell within the constructive meaning of the word ^ corruption," and 
so was specially allowed by the Act of Begulations ; or whether it 
involved a breach of the arbiters essential obligations towards the 
parties, under the contract of submission, and so rendered his award 
not binding on them at common law. 

44. L. Pres. Boyle observed that he held the word ^ corruption '* 
to apply to the arbiter's conduct ** when the arbiter has decided on 
a half-proof, all on one side." 

45. L Mackenzie/ " It is impossible to construe the word * ear-* 



place of oonsadering it m formerly, to be of the nature of a jadicial pfooeeding, 
which may be renewed npon iniquity.'* — ^ A decreet-arbitnl ib a matnal oontract, 
and cannoti'ittore than any other oontiact, be challenged apon iniquily.'' — ^Per L. 
Karnes, in Oditerlony, August 8, 1754 (4470). 

1 June 17, 1848, 10 D. 1297. > j^^ 1307, 
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ruption ' stricUy, when stated as a ground of reduction of decreets- 
arbitral" His Lordship added that he did not impute anything 
malicious, or " dishonourable, or morally wrong," to the arbiter ; but 
that he had, apparently '' from impatience," decided the case when it 
was not in a proper state (or decision, and therefore the award was 
reducible, "under the general term corruption." ** It does not mean 
^bribery,' for that is expressly mentioned as a separate ground of 
reduction of such decrees. We cannot stop short of holding that it 
includes any plain failure in duty, distinct from an error in judgment. 
We are not entitled to set aside the award of an Arbiter pronounced 
tmder an error of judgment, however palpable that error may be ; 
but if BJiy/aiiure in duty has been committed, distinct from error of 
judgment — ^the award cannot stand — that failure must be included 
under the term * corruption! ** 

46. L. FuUerton^ observed that the powers of Arbiters ^ are not 
in all points absolute ; because there are some implied obligations on 
the arbiter, as strong as if they had formed the subject of express pro- 
vision in the submission itself, and any breach of them will necessarily 
expose the award to challenge. Thus all decisions on the merits of 
the claims of parties are of course final and unchallengeable by our law. 
And even determinations on the procedure by which the Arbitei's 
knowledge of the merits is to be obtained^ are, in the general case, 
within his competency. But, in this last matter, there is this limit 
to his powers, viz., that he duJl do strictly equal justice between the 
parties — ^that he shall not allow to the one, that which he denies to 
the other. For, the condition of the equal footing on which the 
parties stand, and of their equal rights to inform the arbiter^s mind^ 
seffifM to nu a necessary implieaHon in ths whole transaction!* His 
Lordship then added that if an Arbiter heard one party, he was bound 
to hear the other, and could not decide on proof brought by one 
party, to the exclusion of the proof brought, or offered to be brought, 
by the other. ** Whether this can be brought, imder the head of 
/ corruption,' or is to be viewed> perhaps more justly, as a breach of 
an implied condition in all submiEeions, it is unnecessary to inquire." 
Adverting then to the fsu^t that the arbiter had decided on the proof 
taken by one party, without waiting for the proof to be taken by the 
other, his Lordship held that it involved "a* clear violation of the 
principle already alluded to." 

47. L. Jeffrey observed that "the true principle is, that an 
Arbiter's decree can stand only when he has done his duty fairly. I 
do not mean fairly, in reference to his moral dispositions ; but he 
is bound to show this Supreme Court that he has dealt fairly, that 
is, equally, with both parties. Otherwise it must be held that he 

» June 17, 1848, 10 D. 1308. 
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has violated the contract of submission, and acted ultra vires com- 
promissi,"^ 

48. L J. Clerk Inglis, in the case of Ledioghani, observed that an 
arbitei^s decision '' may be challenged on the ground of such miscon^ 
duct, leading to injustice, as the law holds to amount (without sup- 
posing any malicious or evil motive) to what the Act of B^ulations 
intends by the term * corruption/ "' 

49. In the case of Miller,' where the arbiter was alleged to have 
unduly refused to allow a certain proo( L. J. C. Hope, after referring 
with marked approbation to the opinions of L. Fullerton and L. 
JefiGrey in Mitchell's case above quoted, observed as to the term 
" corruption :" — '' I own I do not think that the competency of a re- 
duction, on such grounds as the Court have in many instances adopted^ 
depends on the construction of the term * corruption.' I concur very 
much in the view taken by L. Fullerton, L. Mackenzie, L. Moncreiff> 
and L. Jeffrey, and other Judges, that, in reference to the contract of 
submission, there are certain essential duties incumbent eaid. impera^ 
tive on an arbiter, in the hit discharge of his duty, without which, as 
essentially necessary for justice, his judgment cannot be sustained ; 
and also, that if he has been misled into a decision by matters for 
which one of the parties is responsible, the Court will interpose.'' 

50. In the same case L. Wood observed : " I find it impossible to 
redst the conclusion that the term ' corruption ' in the Act of Begula- 
tions has been held to admit of and require construction ; and thai; 
in construing it, a meaning has been put on it which renders it unne- 
cessary to the success of a reduction of a decree-arbitral, that there 
should be a proof of moral corruption^ of any moral wrong — or a 
wilful dishonest motive or purpose on the part of the arbiter. Accord- 
ingly, it is, I think, completely settled by the cases, that a palpable 
faUuie in the arbiter^s duty, or such jnisconduct as to lead to manifest 
injustice, is sufficient to entitle the Court to interfere." ** There may 
be this improper conduct — this violation of the essential principles 
by which an Arbiter ought to be guided (as contradistinguished from 
mere error in judgment), not only in refusing to hear parties, but also 
in certain circumstances, in refusing to allow proof, and also in other 
matters in the conduct of the submission." 

51. Lords Cowan, Benholme, and Neaves observed i ''The word 

1 Jane 17, 1848, 10 B. 1309. [See also Guapbell v. M'Holm, Dee. 11, 1863^' 
S Macph. S71, where it was held that the fact of the arbiter's haying reoeiyed infor- 
matioii from one of the parties ontwith the presence of the other, did not in ^the 
drcnmstances, the arbiters being men of skill, amount to corruption in the sense of 
the Act of Regulations 1696. But it was obseryed by L. Deas that refusal or 
ilulare to hear one of the parties may quite well amount to corruption in the sense 
of the Act] 

« Dea 16, 1659, 22 D. 260. ' Mar. 10, 1866, 17 D. 689. 
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* corruption ' has indeed been considered open to a wider construction 
than its ordinary import wonld imply ; and in some of the discussions 
to which cases of this kind have led, it has not always been kept in 
view that the ' corruption ' to be alleged requires to be directed against 
the judges-arbitrators ; in other words, that there must be ground in 
their procedure for impugning their judgment^ on the ground of cor- 
ruption attaching personally to the arbiters. It is plain that no error 
in judgment, however great, whether committed in the form, or sub- 
stance, of the proceedings^ which cannot be traced to a corrupt source, 
can form relevant ground for setting aside a decreet-arbitral, unless 
the Act of Begulations is to be disregarded. We have no doubt, 
however, that ' corruption * may be established, not only by direct 
proof, but by legal presumption, which may arise from proceedings of 
such an unfair kind as to infer, upon ordinary principles, that the 
arbiter^s mind was not actuated by a due desire to do justice." 

52. L. CurriehilL^ — " It appears to be established, and not to be 
controverted, that according to the sound construction of what is called 
' corruption ' in tiie Begulations, it is not necessary to establish moral 
depravity on the part of the arbiter ; and that it is sufficient to estab* 
lish that, even from mistake or inadvertence, he has acted unfairly 
towards either party, by not placing him on an equal footing with th^ 
other. In particular, there is now no doubt that, if the arbiter should 
decide after hearing one of the parties and not the other, or should 
proceed upon the evidence adduced by either party, without seeing or 
hearing the counter evidence of the other party, such partiality, 
although it may have proceeded from inadvertence, or mistaken 
views of duty, would be held to be * corruption ' in the sense of the 
Begulations." 

53. Lb Deas observed that some of the decisions reducing 
awards did not fall under the head of ** corruption," even taking the 
wide construction which the Court had repeatedly given to it ; < nor 
did they fall in any other way under the Act of Begulations ; that as 
a submission was truly a contract^ the arbiter could not go beyond it, 
but must "decide the precise question submitted to him; and as 
regards the parties, there may be things done, or brought about, by 
either of them, contrary to the bona fides of the contract, — such as 
obtaining a fiEivourable decision by fraudulent deception or imposi- 
tion, — which shall afford a ground of reduction as being inconsistent 
with the very objects and meaning of the contract" 

*' There is nothing in this view inconsistent with giving full effect 
to the Article of Begulations which, Mr. Erskine says, was intended 
to prevent decrees-arbitral from being, as formerly, ' subject to reduc- 
tion on the head of iniquity in the judge, or of enormous lesion to the 

1 Mar. 10, 1855, 17 D. 689. * Mar. 10, 1855, 17 D. 718. 
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parfcy/ The Begolation certainly was not intended to supersede or 
prevent full effect from being given to the expressed and implied 
conditions of the contract Indeed it may be doubted whether the 
very words of the Article of Begulations, when rightly understood, do 
not leave all grounds of reduction, except those applicable to the 
opinions and conduct of the arbiter, to stand precisely as they did 
before.** 

54. L. Handyside. — ** I have to express my concurrence in the 
explanations contained in the opinion of L. Deas, which I humbly 
think are of great importance as regards the question of the applica- 
tion of Article 35th of the Begulations, and as affording elements for 
discriminating the ground upon which some of the decisions should 
be held to rest** ^ 

55. In another case of reduction of an award on account of the 
arbiter^s refusal to allow a certain proof, it was observed by L Mon- 
creiff : — " By the strict terms' of the Act of Begulations, a decree- 
arbitral can only be impeached on corruption, bribery, or falsehood, 
which in its general effect has been recognised in all the decisions 
referred to ; and particularly in the latest case in the House of Lords, 
Mackenzie v. Oinran, in a case of judicial reference. But looking at 
all the authorities, I do not find that this has been so strictly con- 
strued as that there may not be such a palpable failure in the duty 
of the arbiter, leading to manifest injustice, that the Court may inter- 
fere. The reverse has been clearly dedded* The refusal to hear the 
party, or the hearing one party and not the other, and some other 
violations of the fair duty of an arbiter, have been held sufficient to 
set aside a decree.'' ** And more particularly, I am by no means pre- 
pared to hold that there may not be a case in which the refusal to 
admit evidence, where evidence is clearly necessary, and essential to 
justice, may not, by itself, and without any other considerations, be a 
sufficient ground on which to challenge the decree effectually. I think 
that the cases have settled the law otherwise." 

56. In another case it was observed by L. Jeffrey that ** the term 
' corruption/ in the sense of the statute, has been held to apply to 
cases where it is manifest that the duty undertaken by the arbiters 
has been blameably neglected and left unperformed; and I think 
this essential to justice." ** The refusal of proof would amount to 
corruption," '* if an arbiter who knows nothing of the case, decides it 

^ [See also CSiinpbeU v, M'Holm, Dea 11, 1863| 8 Macph. 871 ; and Oameion 
V, Menaea, Jan. 85, 1868, 6 Macph. 879. In the latter case, where a jury had set 
aside a decree-arbitoal, both on the issue of ooiraption and of not hearing parties, it 
was held on a motion for a new trial that the jury was not justified in finding the 
arbiter goiltj of moral oorraption, as there had been no evidence of a moral bias or 
unfiumess on his part Observed by L. Neayes that it is inexpedient to examine 
an arbiter as to the motiTes whidi led him to pronoonoe his award.] 

s Mowbray, June 8, 1848, 10 D. 1181. 
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off-hand, without inquiry, and in the face of an offer of proof ."^ * In 
the same case, L. Mackenzie observed: '^ Grenerally, I think the 
mere circumstance that there has been a refusal to take evidence, is 
not absolutely sufficient as a ground of reduction, unless it infers a 
great failure in duty. Here I am not satisfied that there was any 
such faUure. ^ The alleged failure was to take the evidence of other 
skilful persons. Now, am I to hold that an arbiter does anything 
corrupt when he is himself acquainted with the subject, by taking 
his own opinion ? I cannot hold that^ and I therefore think there 
is heie no ground for reducing the decree. I go upon this that therd 
was no gross failure in duty." ' 

57. Without further midtiplying quotations as to the construction 
and application of the term ' " corruption" in the Act of Begulations, it 
would appear that, on considering the whole cases, there is, on the one 
hand, no small weight of authority for holding that, with scarcely an 
exception, it is only when a challenge of an award can be brought 
within the express terms of the Act 1695 that any award is reducible; 
while there is also, on the other hand, no small weight of authority 
for holding that, although there may be no procedure by an arbiter 
which can be impeached either for corruption (actual or constructive) 
or for bribery, or falsehood, and the Act 1695 is therefore inoperative 
in the case, yet the obligation to implement an award is -essentially 
a eondiiioncU ohUgaiion only^ and therefore must, at common law, be 
held of no force or effect, if the award be based on procedure which 
involves a violation of any of the material conditions on the faith of 
which it was granted. 

58. In these circumstances it may be permitted to offer the follow- 
ing observations in support of the latter doctrine. 

s MaodoDsld, Dec 8, 1843, 6 D. 189. 

* Btd. 188. [In Ma^enae v. YiBoount Hill and Tennanty Jane 2, 1868, 40 Jnr. 
499, where an award fixing the. value of a number of sheep was challeDged, the 
ayerment that parties had not been heard was held not to be a releyant ground of 
redaction, the arbiter being a man of skill, and having made a sufficient inspection 
of the sheep.] 

* See the drcamslanoes in whidi L. Thnrlow, C, indicated an opinion that ^ the 
decreet appeared so partial, that it amounted to constructive conniption in the 
inakeiB of it." — Colquhoon, 27th July 1784, 2 Paton 626. See also obserrations by 
the Court, as to the degree of excess, appearing on the face of an award, which 
might ^ of itself, prove corruption against the arbiter." — ^Edinr. and Glasg. Ry. Go.,' 
Jan. 28, 1840, 8 D. 486. [See also Alexander i^. Br. of Allan Water Co., 5th Feb. 
1869, 7 Macph. 492. In this case the Talae of a certain water supply in possession 
of the parsaer was submitted to an arbiter. He was of opinion that the pursuer's 
title to a portion of the supply was defeasible, and he ther^ore dedined to put any 
▼alue on that part of the water. In these circumstances the facts that he had 
incompetently entertained a question of law, and had refused to state in his award 
that he had excluded part of the water from consideration, were held to amount to 
legal corruption.] 
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(1.) It has the great advantage of reading the words of the Act 
1695 according to their plain and natural signification. It can 
scarcely be doubted that it was in this sense, and no other, that these 
words were used by the legislators who framed that Act If the 
word " corruption," taken in its ordinary acceptation, did not suffice, 
(along with " bribery " and " falsehood '^ to embrace all the grounds of 
challenge with which it was their intention to deal in framing the 
Act, there was nothing to hinder them, when moulding the language 
of the Act^ from using such other appropriate terms as would suffice 
to carry out their yiew& It is indeed difficult to conceive that they 
should not have done so. In particular, it is difficult to imagine 
that in employing the well-known term ** corruption,'' especially in 
juxtaposition with " bribery or falsehood," they could have intended 
to include any such errors of the arbiter as were not only free of all 
moral depravity, but might even have proceeded from mistaken views 
of duty. 

(2.) But if it thus be almost morally certain that the very strained 
construction which has occasionally been put upon the word " cor- 
ruption" is not in accordance with tiie sense in which that word was 
actually used in the Begulation when it was framed, it is most de- 
sirable to refrain from putting a forced and unnatural construction 
upon a plain, fietmiliar word when used in a statute. And on this 
subject it has been observed by L President Boyle, that " the terms 
of the Begulations, in warranting the reduction of a decreet-arbitral 
only on the grounds of corruption, bribery, or falsehood, must he 
viewed as resting upon (he plain acceptation of the terms used." ^ 

(3.) This reading of the Act gives it a plain and definite object, 
and has the effect of adapting the remedial enactment precisely to 
the mischief which it was required to cure. 

(4.) Unless the words are read in the.definite sense which belongs 
to this construction, it is difficult to see what precise limit is to be 
assigned to their universality of application. It seems certain, how- 
ever, that no other reading can be suggested which is not negatived 
by some authoritative decisions. And further, it would appear that 
any other reading has the effect of propping up an award, so as to 
place it beyond the reach of any challenge on the ordinary principles 
of contract law ; thereby enforcing the private contract of submission 
against the parties, not only (like aU other contracts) according to its 
true and genuine strength and import, but up to some indefinite point 
beyond that limit ; for which anomalous treatment of the contract 
of submission it is difficult to perceive any good grounds, either of 
justice or policy. 

(5.) Finally, it would appear that the reading of the Act in the 
sense now contended for, when coupled with the application of the 

1 Fraser, May 26, 1838, 16 S. 1055. 
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ordinaiy principles of contract law to tide contract of submission, 
famishes a satisfiEu^tory explanation of all the decisions which have 
been pronounced, either in the Court Of Session or in the House of 
Lords, in the reduction of awards. 

59. It should be observed, in conclusion, that the difference, in 
practical result, which would otherwise have ansen from the two 
respective modes of reading the Act of Begulations, has been very 
greatly diminished by the wide application which has been construc- 
tively given to the term ** corruption,'' as before explained, in con- 
nection with that reading of the Act which most dificlaims all aid 
from the principles of contract at common law. 

60. On the whole, it would appear that the true object and the 
actual effect of the Act 1695 was, as suggested by L. Eames, to restore 
to the contract of submission its native force and vigour. It accom- 
plished this by effectually excluding every challenge of an award on 
the mere ground of an error of judgment, if honestly committed by 
the arbiter. And at the same time there is weighty authority for 
maintaining that it left entire every ground of reduction which could 
be fairly rested on tide alleged violation of any essential condition 
(express or implied), which qualified the contract of submission; 
whether as regulating the obligations of the parties towards each 
other, or the obligations of the arbiter towards them both. The 
practical result of passing the 25th Act of the Articles of Beguktion 
has happily been, to bestow upon Scotland that final and conclusive 
determination of disputes by Arbitration which it was the object of 
parties to attain when they entered into the Contract of Submission, 
and, without attaining whlch^ that important contract loses almost all 
its value. 



CHAPTER III. 

THE CONSTITUTIOlf OF THB CONTRACT OF SUBMISSION. 

Sbction l.-^WrUtm Sidnnissums. 

61. It is the general practice to constitute the Contract of Sub- 
mission, in all cases of importance, by the execution of a formal deed 
in writing, duly subscribed by the parties, and completed with the 
solemnities of a probative writ Considering the nature of the con- 
tract, and the variety of provisions which it should embrace, in 
stating the subject-matter submitted, the powers conferred on the 
arbiters and oversman respectively, the duration of the submission. 
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eta, it is highly expedient tibat a carefully prepared and formal deed 
should be resorted to.^ But, as the essence of the) contract consists 
simply in an agreement to submit a dispute to the judgment of one 
or more specified individuals, coupled with an obligation to abide by 
their decision, it is matter of frequent occurrence that submissions 
are entered into in a less formal manner.' 

62. The written Contract of Submission, unless executed with all 
the formalities of a probative instrument, remains p^r te an invalid 
deed, so long as nothing has followed upon it. But in this contract, 
as in many others, either homologation or rei intervmtw will suffice 
to validate informal writings, and render the contract binding.* Even 
in a case where one of the parties had not signed at all, it was held 
that all were bound by the contract of submission, seeing that all had 
appeared before tke arbiter, had assured him they were bound by 
mutual letters to abide by his award, and had ^ush led evidence 
before him. In these circumstances, although the subject in dispute 
was an heritable right,^ it was held that no loeus pmitentiw remained 
to any of the parties. 

^ See Styles in the Appendix. 

* pjk Djkee «. Boy, Jan. 13, 1869, 7 Meq^h. 357, whm a sobmuaon tii f 
fMreatorid was of an informal natore, it was held that the award, sii^ned by the 
arbiter, did not require to be holograph or tested.] 

* Grierson, etc., Nov. 83, 1999 (17082) ; Tailfer, Jan. 81, 1735 (17038 and 
5657) ; Taylor, Nor. 85, 1800, F. 0. ; Tait on End. (ed. 1834), p. 110 ; Dickson 
on Brid., p. 306, sea 550, and p. 309, sea 559 [8d ed., pp. 376, 370] ; 4 Ersk. a 89, 
Note* p. 1016 (lYory's Ed.), and authorities there referred ta— A. «. K 1617 (12453 
and 16829). [See also Elgin Lunacy Board «. Bremner and Elder, July 10, 1874, 1 R. 
1155. A question as to liability for the maintenance of a pauper was referred by the 
inspectors of poor for two pariwes, with the authority of their parochial boards, to 
a society of inspeccors. The proceedings in the submission had been irregular in 
sereral reqwcts ; the minute of the meeting at which the case had been decided 
had not been signed ; and the award, though printed in a magazine published by 
the society, had apparently not been transmitted directly to the parties. Notwith- 
standing these irregularities, the parish found liable obeyed the award for a year and 
a hal^ alter which it repudiated liability. The Court held that, although the award 
was in itself worthless, and the refSsrence in itself incompetent, as having been made 
to an uncertain person, the informalities had been cured {aU. L. Shand, diu. L. 
Benholme) by homologation and adoption. Tlie judgment was affirmed by the 
House of Lords (June 24, 1875, 2 B., H.L., 136), but mainly on the ground that the 
reference was valid.] 

* Two parties daimed a rig^t of pasturage on a muir, whidi a third party 
(Gardner) had enclosed. Qardner wrote to each of them offering to submit the 
question to an arbiter named. One of them answered in writing, that he had seen 
the other (Golvill) and that they both agreed to the submission. All three met the 
arbiter on the ground, and stated in answer to his inquiiy, that they had bound 
themselves by mutual letters to abide by his award. Colvill, however, had signed 
no writing whatever. They all led proof before the arbiter, who made an award 
against Gkirdner. In a suspension by Gardner, he maintained that ColviU was still 
firee to resilet, in respect that he had signed no letter agreeing to submit, and there- 
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63. It occurs not nnfreqiiently that a submission, in place of 
being stated by itsdf as an independent deed, is introduced into 
another contract, of which it forms a subordinate part ; as for instance, 
a contract of copartnery, when the partners insert a clause submitting,, 
or agreeing to submit, their future disputes to arbitration ; or a con- 
tract for making a portion of a railway line, or for building a bridge,, 
etc. The Court have frequently noticed the benefit resulting from 
this ancillary submission, as it aflfords a epeedy and equitable mode 
of adjusting those emerging disputes which might otherwise be highly 
injurious to all concerned. 

64. Such an ancillary submission is generally made, as already 
noticed, in the form of a clause of submission, introduced into the 
body of the primary contract But a missive, sent by a contractor to 
his proposed employers, obliging himself to execute the work under a 
certain contract, to the satisfaction of a Inan of skill, therein named, 
whose award should be final, — on the fiedth of which missive, 
the contractor received the employment and did the work — waa 
held as binding as if it had been originally a part of the ccHJLtract 
itself.^ 

65. The powers of the ancillary submission-clanse remain latent 
until the actual emergence of disputes between the parties. But so 
soon as that event shall happen, the submission-clause admits of being 
easily called into operation in a much less formal manner than is 
requisite in originally constituting a formal submission. It would 
seem enough that both or either of the parties should address a letter 
to the arbiter named in the submission-clause, notifying to him that 
disputes had arisen, requesting him to accept the office of arbiter (if 
he had not previously done so), and to appoint claims to be lodged, 
or such other procedure to be adopted, as he considered best fitted for 
enabling him to decide the disputes in question. On his accepting 

fore had made a mere verbal BubmiBBion respecting heritage ; andthatif Ckilvill was 
free to resile, the other parties (including Graidner himself) ooold not be bound. 
Hie Court held that Colvill, had he attempted to repudiate the award, woald never- 
theless haye been bound bj it, ** in respect of his appearing and adducing witnesses 
before the arbiter ; " and they repelled Ghirdnet's reasons of suspension. — ^Brown, 
Jan. 10, 1739 (5659). See also Eilkerran's condensed report of this case (8474). 
See similar case of Mackenzie v. Mackenzie, quoted by L. Auchinleck, in delivering 
his opinion in Wemyss, Nor. 15, 1768, Hailes* Dea 239. 

> Chapman, July 16, 1844, 6 D. 128a L. Cuninghame, Ordinaiy, observed 
in his Note : " There is perhaps no stipulation more common in agreements for 
work fiiUing within the department of architects, builders, and tradesmen gene-' 
rally of the same dass, than that it shall be performed to the satisfiiotion of a referee 
of character and skiU ; and when such references are made to an individual named, 
they have uniformly been sustained in practice.** In the Inner House L. Mackenzie 
observed : ^ No party ever entered into such an agreement as this — ^that he should 
• execute work in such a way as should be found sufficient by a jury. But it would 
just come to that, if such an agreement as the present were invalid.* 
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the office and appointing claims to be lodged, or otherwise making an 
Older as arbiter, both parties woidd be bound forthwith to proceed 
before him as in any ordinary sabmisbion.^ And the submission- 
clause being " part of a permanent contract," endures as long as the 
primary contract to which it is ancillary,' and there are disputes to 
be decided* 

66. The ordinary powers of receiving claims, leading proof, and 
hearing parties, are all inherently implied in the office of an arbiter, 
which is bestowed by the submission-clause.' It would therefore be 
unnecessary to recite any grant of such powers in the missive request- 
ing the arbiter to act. Nor would it be requisite to bestow a power 
of prorogation, as such a submission exists as long as the primary con- 
tract of which it forms a part It does not even fall by the death of 
a party occurring during the subsistencis of the piimaiy contract, 
unless it has been otherwise expressly provided.^ The power of 
awarding expenses inherently belongs to the office of arbiter, though 
not granted in express terms.^ The consent to registration of the 
submission and award, if meant to be given, has of course been abeady 
given in the submission-clause. And thus the briefest and simplest 
missive suffices, as soon as disputes shall emerge, to call into oper- 

^ Etch in the case in which the sabmiasion-dause did not contain words de pre- 
tenH submitting but only words importing an agreement and obligation to sub- 
mit to an arbiter named, it would appear that the whole powers of the arbiter 
could be effectually called into operation by the very simple procedure abore men- 
tioned, unless either party should insist, in IwniMf on the execution of a regular 
deed of submission, in consequence of the absence of words of actual submission, in 
the submission-clause. 

' In Montgomerie, Dea 8, 1849, 12 D. 274, it was held that a submission-clause 
had a oo-enduranoe with the primary contract of which it formed a part L. 
Mackenzie obeerred : '* As the submission embmoes all the disputes between the 
parties which may occur during the currency of the lease, it is not in the power of 
the arbiter to pronounce a final decree till the lease expires." — See also Watmore, 
May 17, 1839, 1 D. 743. That was a case of judicial reference ; but it was laid 
down that " where eyen a priyate submission is entered into as part of a contract, 
such for example as an agreement of sale, the death of one of the parties does not 
eyacuate the submission, because it is part of a p^rmaneni contract,'* [See also 
Biirell v. M'CuUoch and Fyfe, Noy. 30, 1866, 6 Macph. 94. In that case a charter- 
party containing a clause of reference in case of dispute was entered into for a certain 
period. The charterer asked for and obtained a week's further use of the yesseL 
Disputes haying arisen, and haying been submitted to arbitration, it was held that 
the extension of the time did not form a new contract, but merely modified the 
old contract in one particular, and that it was not vUra vim of the arbiter to deal 
with matters connected with the extended time.] 

* Jn/ro, B. III. Chaps, i. and ii. 

* See references, sec 65, tupra. See also Opinions in Orrell, Feb. 22, 18G9, 21 
D. 564. 

ft Beny, Dec. 15, 1827, 6 S. 256 ; Smith, June 15, 1830, 8 S. 920 ; Fairley, 
Feb. 11, 1836, 14 S. 470 ; Robertson, Dec 6, 1836, 15 a 199 ; Ferrier, Jan. 28, 
1843, 5 D. 456, Affd. April 18, 1845, 4 Bell*s Appx. 161. 
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ation this most useful and convenient fonn of the contract of sub- 
mission.^ 

67. The contract of submission has also been found to be effec- 
tually constituted by a series of missives, passing betwixt two corre- 
spondents, mutually therein agreeing to a reference of their disputes 
to an arbiter named.' And it is not uncommon in commercial 
disputes, even when kige sums are at stake, or in other cases, where 
the matter involved is Of no great magnitude, that parties exchange 
mutual missives in which the arbiter is named, the matter in dispute 
is stated, and the parties bind themselves to abide by the award. If 
these missives be holograph or tested, they are binding in themselves ; 
if not BO, they will become binding, if followed by homologation or 
rei inUrverUus. 

68. In like manner, a joint-missive, subscribed by both parties, 
and addressed to the arbiter, though improbative in itself, will make 
a valid contract of submission, when followed by the arbiter^s accept- 
ance, and by the parties pleading before him.' 

69. If parties who have a dispute submit a joint-memorial, signed 
by themselves, to Counsel, setting forth, inter alia, that they have 
agreed to be bound by his opinion, the opinion so obtained will have 
the effect of an award, and will found a plea of res fudieaia, in the 
event of any attempt being afterwards made by either party to bring 
the same dispute before a Court of law. It will have tliis effect 
though the memorial and the Opinion be framed in the ordinary 
form, and of course not as probative writs.* 

70. Though a person has not been originally a party to the con- 
tract of submission, yet if he signs and lodges a minute in the sub- 
mission expressly agreeing to its terms, and binding himself to abide 
by the award when pronounced ; and if he follows this up, by joining 

^ The great practical advantages which belong to this spedes.of safamission, in 
a large cbss of cases, have been repeatedly noticed on the Bench. See L. Pres* 
M'Neill, in Pearson, Feb. 4, 18G9, 81 D. 424 ; L. Guninghame, in Chapman, July 
16, 1844, 6 D. 1288 ; L. Mackenzie, in Anderson, Feb. 27, 1850, 12 D. 787. 

> Maclellan, May 14, 1828, 6 S. 790, and 4 W. & S. 167. This case isinstroctive 
as to the amount of waste expense which may be incurred when such an agreement 
is loosely entered into, and a supererogatoiy litigation accordingly ensues regarding 
the subject and limits of the submission. 

' In a case in which it appears from the Session papers that the joint-missive of 
submission was improbative, the award was keenly challenged on other grounds ; 
but no attempt was made to found an objection on the improbative nature of the 
writing which alone contained the agreement to submit Fleming July 7, 1827, 
5 S. 841. 

But in truth, cases of submission are of constant occurrence, in which informal 
missives, coupled with rei initerveniut or homologation, are found to be eflTectually 
* lyitiHing as agreements to submit. 

* Fraser, July 29, 1860, 7 Bell's App. 171. See Law of Bngland on this sub- 
jecty Boyd, 1834 ; 4 Nov. and Man. 99. 
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one of the original parties in lodging pleadings in the name of both, 
expressly designed as parties to the submission ; and concurs in sign-* 
ing, along with all the other parties, a minute consenting to the 
registration of the award, for execution, when the same shall be pro- 
nounced ; he will be found to have thereby constituted against him- 
self an obligation to implement the arbiter's award as effectually as if 
he had been an original party-submitter.^ 

71. There are various other modes in which the contract of submis- 
sion has, at times, been constituted ;* some of which may here be 
shortly noticed, though it is not supposed that they are now in actual 
use. Apparently it was the practice, of old, that the parties subscribed 
not merely the submission, but also the foot of a blank page, forming 
a subsequent portion of the same sheet of paper, on which the con- 
tract of submission had been engrossed. Above the blank, the arbiter 
ultimately wrote the award, which was thus, ex facie, the signed writ 
of the paries themselves. An objection was accordingly taken, in 
one case, that the parties had only subscribed the submission, and 
consequently that the award had not been so extended as to bear the 
signatures of the parties appended to it, but only the signature of the 
arbiter. The answer was held good, that the signature of the parties 
was only required for the submieeian ; the signature of the arbiter 
being, of itself alone, proper and suf&cient for the award.' 

72. It appears that, in early times, a bond of submission was not 
an unusual form of obligation, being accessory to some other princi- 
pal obligation, and used for the purpose of adjusting the settlement 
of any disputes which might emerge in connection with the principal 
obligation. Such a bond of submission, though not acted on, sub- 
sisted for forty years, if the arbiter who was named in the bond sur- 
vived so long.* 

73. Enskine mentions that " submissions of debts or money-claims 
were sometimes executed by the debtor granting a bond to the credi* 
tor, and the creditor granting a release or discharge to the debtor, 
both blank in the sums, which are delivered to the arbiter, with power 
to him to fill up the blank as he shall find just'' ^ 

74. Elchies reports a sort of analogous procedure to this, in one 
<!a8e where a '' submission was entered into, not in the ordinary form, 



^ Baillie, May 19, 1889, 7 S. 619. In the oiroamstaDoeB abore mentioned, sum- 
maiy diligence was effectnally ndsed on the awaid, against the sapervenient party. 

' See the statutory constitation of a reference, and the appointment of a statn- 
tozy referee, in Stirling and Dunf. By. Co., July 11, 1856, 18 D. 1230. 

* Beattie, liar. 7, 1633 (16987). See Mackenzie's accoont of this form of Sub- 
mission ; Inst 4. 3. 8. See Appz. xzxiL 

« Boewell, Feb. 3, 1669 (9162) ; Sillartonhill, Mar. 1593 (635) ; Hepburn, Mar. 
14, 1639 (638) ; Hay, Feb. 25, 1630 (637) ; 4 Ersk. 3. 29. 

M. a 29. 

D 
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but by both parties mutually accepting bills to each other, for a 
certain sum (£20), and the creditor in each bill indorsing it blank, 
and so consigning both in the arbiter's hands." The arbiters found 
£13 to be due by the one party to the other ; and, to give effect to 
this finding, " they gave their decreet-arbitral by delivering to one of 
the parties, both bills, viz., Ms own acceptance discharged, and the 
other party's with a partial receipt (for £7) filled up in the blank, 
which restricted the bill to the sum they thought dua" This bill, 
'* being charged for," was sustained by the Court in a suspension." ^ 

75. It will be remarked that this decision was. pronounced before 
the Act 12 Geo. ro. c. 72. L. Elchies observes, in his report, that it 
was objected ** that that deborded greatly from the nature and design 
of bills, as instruments and vehicles of commerce, and was not a habile 
way of making submissions ; which the Lords repelled — ^though I own 
I demurred." * It is perhaps unnecessary to quote further examples 
of the various forms under which the contract of submission may be 
entered into, not by the use of the regular contract of submission, 
but by the aid of less formal docxunents, coupled with the actum et 
trcLcUUum ^ of the parties. 

76. It may here be noticed, that, in the ordinary case, the sub- 
mission is made, either to one sole arbiter, or to two arbiters, and, 
in the event of their disagreeing, to an oversman or umpire. The 
oversman is either named by the parties in the deed of submission, 
or is named by the arbiters under special powers conferred on them 
to that effect 

77. But sometimes a submission is made to two arbiters only, 
without giving them power to choose an oversman : a form which is 
liable to this grave objection, that, in the not improbable event of a 

1 Kerr, Feb. 19, 1751. Elch. (N.) BUI of Exch. No. 50 (1405). The sabmiB- 
•sion by mntually placing bilk in the arbiter's hands seems somewhat analogous 
to the submission ''per mutnam dispoeitionem," mentioned by Ulpian. "Quid 
ergo (inquit Ulpianus), si res apnd arbitrum depositee sunt ; eo pacto, ut ei daret 
qui vicerit ; yel, ut eam rem daret si non pareatur sententisB ; an cof^endus sit 
(arbiter) sententiam dioere ? Et puto, cogendum," etc— Pothier ad Pand. L. 4, 
t. 8, sea iL Art 3 (15). 

' The Suspender pleaded " That the bill was null, being granted inttead of a 
nUmiisaian, which ought to have been executed bj a formal writ. Bills are allowed 
for the conTcniency of commerce, but ought not to be sustained when they deviate 
from their proper nature." 

Answered : " A Submission may be verbal ; and it would have been a good way 
of making it eflfectual, io have depotited tncney to he diepoeed of by the arbiters. 
Bills are considered as money ; so there was here no deviating from the proper 
. nature of a BilL'* — Sees. Pap. 

' See an instance in which a written contract of submission was held to be 
materially enlarged beyond its original scope (so as, in fitct, to superinduce a new 
submission upon the old. one) by the pleadings and actings of the parties. — North 
British RaUway Co., Nov. 27, 1855, 18 D. 102. 
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difference of opinion between the arbiters, the whole procedure 
is exposed to the hazard of becoming abortive for want of an 
award.* 

78. Sometimes, also, a submission is made to three arbiters, with 
power to the majority to decide. This may involve the perplexing 
result of eliciting three several opinions, not only in respect to the 
terms of the ultimate award, but in respect to any step of procedure 
in the course of the submission. One arbiter, for example, may 
think at a particular stage, that, ante omnia, the parties themselves 
should be examined; another may consider that to be entirely 
objectionable, and desire an oral pleading before going further ; while 
the third may stand alone in resolving that an inspection of the 
premises (or some other step) should precede anything else whatever. 
This form of submission has been described from the Bench (certainly 
in very strong terms), as " senseless and mischievous ; founded on a 
totally wrong principle ; expensive in its operation, and constantly 
ending in failure and disappointment"' It certainly appears to be 
a form of submission which ought to be avoided. 

79. It would appear also that submissions have not unfrequently 
been made to two arbiters, and, in case of their differing, to either of 
them along with an oversman. But this seems also open to many of 
the objections just stated ; as the oversman may differ from both of 
the arbiters.' This may tend to render the procedure abortive, or 
perhaps may lead to an unsatisfactory mode of working out a 
practical award, by striking a supposed average of the opinions of 
all three. 

80. In a recent case,^ the plan of the submission was to a single 
arbiter, in the first instance, with power to either party to appeal from 
his award to an oversman, named in the contract of submission. The 
oversman's appellate jurisdiction was subjected to various limitations. 
But in these and other respects, parties of course may vary their own 
contract, according to their own views of expediency. The styles 
given in the Appendix are those most commonly in use, and ordinarily 
the safest to follow. 

^ See the difficultiee incidental to this form of sabmission illustrated in Meny 
and Oanniogham, Jane 7, 1860, 22 D. 1148. [Affd. March 26, 1863, 1 Macph. 
H. L. 14. See alBO Cochrane «. Guthrie, March 30, 1861, 23 D. 865.] Appa- 
rently, in ancient times, it had been held that, in some oaaea, the Jadge could 
compel the two dissentient arbiters to appoint a third, whose opinion, concurring 
with either of theirs, made a good award. — Reg. Maj., L. 2, c. 5, sec. 6. 

> Per Coleridge, J., in Templeman, 1841, 9 DowL 966. 

' See an instance of this class (tf submissions, in Maoilhose, July 13, 1738, 6 
Suppt 204 See Love, June 1, 1826, 4 S. 54 ; an instance of the difficulties which 
may not unnaturally result from an appointment of five arbiters, with power to the 
majority to determine. 

« £. of Hopetoun, Mar. 6, 1856) 18 D. 739. 
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Section 2. — Verbal Submissians. 

81. With respect to verbal submissions, although it cannot be said 
that these are rejected by the law of Scotland, yei as they can only 
be used within narrow limits — and even these limits are not well de- 
fined — such submissions may be regarded as possessing but little 
practical importance. 

82. They may be divided into two classes : first, those which may 
be established by parol evidence ; and second, those which can only 
be proved by the admission of party, on reference to oath or other- 
wise. Verbal submissions of the first class are apt to give rise event- 
ually to troublesome and expensive questions respecting their true 
tenor, which is liable to be variously apprehended by the witnesses 
who are present at the time, or to be variously recollected by these 
witnesses afterwards. Besides which, there is the additional risk of 
having parol evidence tampered with, after the verbal award has been 
given ; when the arbiter is functus officio, and a dispute as to the 
import of the award has eventually ensued. 

83. No verbal submission can claim the benefit of the Act 1696 ; 
as that Act, in express terms, applies only to '' a subscribed submis- 
sion." But this does not deprive verbal submissions (in so far as 
they possess legal validity) of the important privileges which belong 
to a submission and award, as matter of contract between the parties, 
and independently of the Act 1695 altogether. 

84. If the subject possessed sufiKcient practical interest to invite 
discussion, there would seem to be strong grounds for holding (not- 
withstanding some obiter dieted), that every verbal award, in so far 
as the law holds it a competent procedure, should be exempt from all 
review by Courts of law upon the merits. The grounds on which 
this view is rested have been already stated, in considering the nature 
and object of the contract of submission, viewed as at common law. 
The same reasons wliich would exempt a written contract of submis- 
sion, at common law, from all review by the Court, apply equally, in 
principle, to the verbal contract also. For, in any question of justice 
towards contracting parties, it is always the true import and effect of 
their mutual agreement — their consensuB in idem pkteitum — not the 
mere accident, whether that agreement may be expressed by oral or 
by written symbols — ^that a Court of law regards ; unless indeed, in 
the special case, where writing is made, by law, a necessary solemnity. 
It is then, of course, no more in the power of the parties to dispense 
with writing, than to abrogate any other law which is founded on 
public policy and must be enforced in all Courts. But it is perhaps 

^ See also 1 Baokt. 23. 21. 
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nnnecessaiy, in the absence of any direct authoritj or decision, to 
enter farther upon the subject 

85. It is only, however, within a very limited range, as already 
noticed, that verbal submissions and awards have been recognised by 
law as competent and valid procedure. There is a brief anonymous 
case in the Dictionary, to the effect '' that verbal submissions and 
decrees-arbitral inter rustieos, for matters of «mall importance, are 
probable by witnesses/'^ Later decisions accord with this as a 
general rule, at least in limiting the competency of those verbal 
awards, which may bo proved by parol, to matters of "small 
importance.'' * 

86. Decisions fluctuated somewhat, in early times, on this subject 
On the one hand, in the case of Barcklay, it was held that a subnus- 
aion and award "were only probable by writ, and not by the 
arbitrators' oaths; albeit the same was within £100 Scots." ^ On 
the other hand, in the case of Home, soon afterwards, a charge on a 
bond for 550 merks was brought under suspension, in respect of an 
all^^d verbal submission and award, which had reduced the debt to 
200 merks. It was there decided, that the reason of suspension 
^ was relevant to be proven thus, by the charger's (?) oath that he 
did submit, and by the arbiters' oaths that they did accordingly 
determine." * 

87. Apparently the word "charger" must be a misprint for 
''suspender;" in which case the submission was only allowed to be 
proved by the oath of party. But stiU the award itself was allowed 
to be proved by parol For the oath of an arbiter, in proof of the 
tenor of his award, is not a proper oath of party, but merely the oath 
of a witness ; who, no doubt, has the best eavsa scientioe, but is still 
a mere witness, and not a party. But it would thus appear that this 
case, if correctly reported, went so far as to make it competent to 
cut down a bond by parol evidence. It has not since been followed, 
however ;' and it may now be held settled, as a general rule, that 
parol proof of a submission or award is inadmissible in cases of 
importance.* Nor do any of the reasons in favour of parol proof 

1 A. V. Ky Deo. 19, 1746 (6475). See also Gibeon, Jan. 29, 1629 (16879). 

* Tait on Eyid., 302. (Ed. 1834.) It may be noticed here, that there is no 
objection to following up any competent verbal Bubmiasion with a written award. 
It cannot affect any deed with invalidity, that is proved with more Bolemnity than 
the law reqniiea. — 1 Bankt 23. 21. 

* Baioklay, Nov. 14, 1666, 1 Sappt 532. 
« Home, Feb. 7, 1671 (8402). 

* See obaeivation of L. J. Clerk Boyle, in Ferrie, Jane 6, 1824, 3 S. 76. 

* In thiB, as in many other leapects, the law of England differs greatly from that 
of Scotland. It appears that in England ''a parol submission is, generally, per- 
fectly Talid ; " and forther, that ** it often happens in practice, that where the sub- 
mission is in writing, it is altered or added to by parol.*' A ▼erbal award may also 
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apply to the contract of submission, which have availed to admit 
parol in some other classes of important contracts, in respect of the 
necessities of commerce, eta 

88. Eraser raised an action against the representatives of Wil- 
liamson for £93, 17s. 6d., being the balance of an alleged account 
for wages due to him by Williamson, now deceased. Fraser alleged 
there had been a verbal submission by the deceased and himself, and 
that an award was given in his favour for the above sum. He 
offered to prove the submission by the oaths of the arbiters, who 
were said to be omni exapiione majares. The Court found " that the 
alleged submission cannot be proved by parol evidence." ^ 

89. Ferrie raised an action for payment of £414, the contents of 
a promissory note, which he alleged he had accepted for the defen- 
ders* accommodation. The matter in dispute involved an examina- 
tion of mercantile transactions between three difiTerent firms.' Ferrie 
stated that the defenders and he had made a verbal submission of 
the question to an eminent merchant as arbiter, who had given a 
verbal award in his favour. He at first offered to prove the submis- 
sion by the oath of the defenders, and the award by the oath of the 
arbiter. L. Pitmilly and L Mackenzie (successive Lords Ordinary) 
found that he ^' had not offered to instruct his claim by competent 
evidence." Ferrie reclaimed to the Inner House, who refused the 
petition without answers. He again reclaimed and offered to prove 
the verbal submission by the oath of party, and the verbal award 
either by the oath of the arbiter or by the oath of party. He 
further offered, if necessary, to refer his claim itself, on the merits, 
to the oath of party. He prayed the Court '' to allow him a proof 
of the submission and decree-arbitral in one or other of the ways 
above stated; and failing of that evidence being conclusive," he 
offered simply to refer his claim, on the merits, to the oath of party. 
The Court refused the petition, reserving to Ferrie to make any 
competent reference to the oath of party, before the Lord Ordinary. 
No further notice of the case appears in the Books. 

be pronounced onder a written snbmiasion ; and ^unless it is prescribed by the 
submisaion, the award need not necessarily be in writing ; ** bnt with this qualifi- 
cation, that probably a parol award would be ineffectual where it '* concerned 
interests in land." But as " the parol submission and award form but one parol 
contract," they wiU be void under the Statute of Frauds, whenever such a contract, 
if verbally made, directly between the parties themselves, would have been void. 
Russ. 51 and 242, [4th ed., 46, 233]. It seems material to notice occasionally such 
discrepancies between the law of England and that of Scotland, on the subject of 
arbitration as indicating the great circumspection which requires to be exercised in 
quoting English decisions on arbitration law, unless by way of illustiation merely. — 
In the Roman law, '^ Oompromittitur, vel stipulatione interposita, vel nudo pacto.** 
Hein. ad Pand., L. 4, t 8, sec 635. 

1 Fraser, June 24, 1773 (8476 and 12417). See also A. v. B., 1584 (12448). 

' Session Papers. 
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90. The report of the case bears that " the Judges considered it 
unnecessary to decide whether there might not possibly be cases of 
so simple and trifling a nature as to admit of parol evidence of a 
submission ; but they were imanimously of opinion, that, in the 
present case, it was an incompetent mode of proof; and it was 
observed that the case of Home^ had occurred prior to the Begula- 
tions 1695."* 

91. It may therefore be regarded as the settled general rule, that 
parol evidence of subnussions and awards is inadmissible (at least 
without rei irUervetUiui), except in cases of small importance. There 
is one class of cases, however, which once formed, and probably still 
forms, an exception to this general rule, though none of the reported 
decisions are of recent date. Where parties have had a dispute 
respecting the marches of their adjoining lands, and have submitted 
the dispute to arbitration, parol proof has been repeatedly allowed, 
both of the submission and also of the award ; the latter having 
been made in a practical and patent form, by the arbiters causing 
march-stones to be set, at their own sight, in their determinate places 
on the boundary line. Oilmour states the doctrine of his day, in 
these terms : " Differences about marches may be submitted and 
determined verbally ; both submission and sentence may be proved 
prout dejureJ*^ 

92. Apparently this was allowed, partly in respect that ** the 
setting down of march- stones, being a palpable fact, might be proven 
by witnesses, whether done by the parties themselves, or by friends 
chosen in their presence, there being neither decreet-arbitral nor sub- 
tnission in writ.*'* And the conduct of any two neighbouring pro- 
prietors, who, by themselves or their agents, attended on a third party 
while he set march-stones between their lands, and who witnessed 
this proceeding without objection, must always have afforded the 
strongest real evidence in support of the allegation that they had 
submitted the determination of their marches to that party ; because 
it would seem nearly impossible to explain the actwm, et tractatvm on 

^ Supra, sec. 86L 

' Feme, June 5, 1824, 3 S. 75 ; and Session Papers. The case of Button, Feb. 
23, 1830, 8 S. 591, was somewhat anomalous. An action, inyolying the right of 
property in a gre^ound, was there dismissed, in respect of a writtoi award dis- 
posing of that question, which had been pronounced between the same parties, after 
certain proof and pleadings before a party as referee ; but without any written sub- 
mission. It was a case of a very special complexion. 

< livingston, Feb. 1662 (12409 and 2200). [In Otto v. Weir, March 7, 1871, 
9 Maoph. 660, an opinion was expressed that a judgment by arbiters fixing the 
boundary between two Tillage proprietors, followed by the erection of a mutual 
fence in terms thereof by l^e parties, was binding, although the submission wai^ 
merely verbaL] 

* L. Torphichen, Feb. 8, 1662 (2199). See also Pror. Fiscal Roxburgh, Nov. 
28, 1672 (12410). 
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any other footing. This probably facilitated the admission of parol 
proof of submissions and awards in this class of cases. In all other 
cases of importance, it would appear to be now settled, as already 
stated, that parol proof of a submission and award would not be 
allowed. 

93. This does not imply, however, that in such cases it would be 
incompetent to refer the tenor of a verbal submission and a verbal 
award to a party's oath. That would indeed be inept where the 
subject-matter of the award was heritage, and no m irUervefUtis was 
founded on. Because, in dealing with heritable rights, the law, on 
grounds of public policy, requires the intervention of writing, not 
merely in evidence of the precise agreement or other deed of parties, 
but de solmnitcUe, as a form which must be complied with, or else 
there is no valid obligation contracted, and locus peniietUicB remains. 
Therefore, although the tenor of both the verbal submission and the 
verbal award were clearly proved by reference to the oath of the 
party-submitter, the whole procedure would still be nugatory; it 
would only serve to raise the precise case in which the law, on grounds 
of public policy, refuses to allow validity to the transaction.^ 

94. But in those cases of importance in which the interposition 
of wilting is not required de solennitaU^ but merely for the sake of 
evidence, it would appear that a verbal submission and award (which 
together make just a verbal contract of a peculiar form), when ad- 
mitted by the party either on oath or otherwise, should be binding. 
For no written evidence of the tenor of a submission and award could 
be more conclusive against a party than his own admission must 
necessarily be. And where writing is not required de solenmtate, any 
verbal contract (implying, of course, the deliberate consent of the 
party) should be just as binding on him as if it were reduced to 
writing. If, therefore, it were a matter of practical moment, it might 
form an interesting subject of inquiry, whether verbal submissions 
and awards, when proved by reference to oath of party, might not 
be held eflfectual in many transactions of importance. But as it is 
probable that few such cases actually occur, it seems better, in the 
absence of decisions, to refrain from entering further on the dis- 
cussion.' 

95. Where, however, verbal contracts relating to heritage have 
been followed by a sufficient ret inUrventus, all locm peniienticc is 

> 3 Erak. 2. 2 ; A. v. B., 1584 (1S448). 

' See a nther spedal case, WilliAiDion, Jane 18, 1777, 5 Sappt. 428, in which 
an award, which was too general in its findings, was allowed to be sapplemented by 
a reference to the oath of party. A reference to oath was also sostained to support 
a sabnussion (and a consequent award) at one stage of the discussion in Wishart, 
June 23, 1625 (17013). But the sum there inyolred was only j£100 Scots, which 
is within the limit oonstructiyely assigned to the words, ^of great importance," as 
used in the old Act 1579, c. 80.— 4 Ersk. 2. 20. 
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barred, and the contractB become vaUd and binding. As this rule 
rests upon general principles, and has an extensive application/ it 
would seem that it ought to apply also to verbal submissions and 
awards, at least where these were proved by oath of party.' 

96. Considering the great uncertainty which must attend on the 
right of any party who depends on the oath of his adversary for in- 
structing it, and the very limited scope to which those submissions 
and awards are confined which can be proved by parol alone, as well 
as the lubricity of parol proof wlien applied to such a contract, it 
may probably be said with truth, that the chief practical instruction 
derivable from the Books, with respect to verbal submissions and 
awards, is little else than this, that they ought, in prudence, to be 
avoided altogether. Any procedure of that loose description is only 
too apt eventually to prove the occasion of disappointment and liti- 
gation, and sometimes heavy, abortive expenditure. 



CHAPTER IV. 



THE C0N8TRTJCTI0N OF THE CONTRACT OF SUBMISSION, MORE ESPECIALLT 
WITH REGARD (1) TO THE MOST COMMON STYLES OF THE CONTRACT, 
AND (2) TO THE SCOPE AND APPUCATION OF THE SUBMISSION^ 
CLAUSE USED AS ANCILLARY TO ANOTHER AND PRIMARY CONTRACT. 

97. In the Contract of Submission it is of essential moment that 
the subject-matter which is referred to the arbiter be well and pre- 
cisely defined. If room be left for question and doubtful construction 
as to the extent and scope of the limits of the submission, this may 
give rise to a litigation which shall run the gauntlet of the Courts ot 
law, up to the House of Lords. It is true that it falls to the arbiter 
himself to deal with such a question in the first instance, and to 
decide whether any given claim falls within the submission. Because 
it equally belongs to his office to give his judgment upon it, if it be 
within the submission, and to abstain from giving judgment on it; 
if it be ultra Jines. But such a decision by the arbiter is necessarily, 
and in its own nature, open to the review of a Court of law. In so 
far as the Court shall hold that, in sound legal construction, a given 
subject is contained within the submission, the arbiter^s judgment, on 
that subject^ is free of review, just because it is within the submis- 
sion. But in so far as the Court shall hold that a sulgect is not 

^ 3 Enk. 8. 8, and a ; M'Borie, Deo. 18, 1810, F. 0. ; Campbell, Mar. 0, 1813, 
Home's Dea 861 ; Madean, July 1, 1834, 12 S. 866 ; Gordon, Not. 12, 1674 (8415 
Go0foid*8 Report) ; Bargaddie Coal Co., Mar. 15, 1859, 3 Maoq. 467. 

* [See also Otto v. Weir, wpra.] 



58 CONSTRUCTION OF THE CONTRACT OF SUBMISSION. [B. L a IV. 

witlim the submiBsion, the arbitei^s judgment regarding it is void of 
all authority. Were it otherwise, and if an arbiter's judgment as to 
the construction of the contract of submission itself were exempt 
from all review, he might exorcise, without control, a usurped juris- 
diction to any extent over subjects which the parties never intended 
to submit, and never had submitted to him.^ 

98. The prejudicial question, therefore. What falls within the 
submission ? must necessarily be always open for the determination 
of a Court of law, where the parties eventually disagree as to the 
import of their own submission. It is thus highly desirable in all 
cases, and should not be unattainable in any, to set forth the subject- 
matter of the submission in terms sufficiently clear to avoid litigation 
on so vital a point. 

99. It has been observed on this subject by Erskine, that liberality 
of construction should be the rule to follow. *' Submissions being in- 
tended for a most favourable purpose, the amicable composing of 
differences, ought to receive the most ample interpretation of which 
the words are capable.'' ' In applying this observation, however, it 
will at the same time be kept in view, that, while the object of ** the 
amicable composing of differences " must be favourably regarded by 
the Court, and will always be promoted by them to the fullest legiti* 
mate extent, yet, as every submission involves in it the exclusion 
of parties from their natural and important right of resort to the 
Courts of law, there is ample ground for maintaining that a sub- 
mission should not be loosely extended to include any subjects 
which do not clearly fall within it. There are several recent cases 
which appear strongly to exemplify the doctrine, that '' an arbiter 
cannot be allowed to oust the jurisdiction of the Courts of law, nor 
can parties be considered as intending to do so, except to the extent 
which they have expressly specified."* 

1 00. In construing the language of a contract of submission, for 

^ [See the instractiye case of the Caledonian Railway Co. v. Greenock and 
WemysB Railway Co., June 28, IS72, ID Macph. 802 ; affd. Mar. 30, 1874, 1 R., 
H. L., 8. It is the duty of an arbiter to decide questions submitted to him, but 
not to define the limits of his jurisdiction where they form matter of dispute. The 
question whether a certain point is or is not within the submission is not a point in 
Uie submission. See also Shiels v, Shiela, Feb. 11, 1874, 1 R. 502, where L. Deas 
pointed out the distinction between a review of the case on the merits and on the 
question of jurisdiction.] 

s 4 ETBk. 3. 32. 

s Per L. J. Clerk Inglis, in Oalder, Feb. 10, 1860, 22 D. 741. See also Opinions 
of K St Leonards, C, and L. Brougham, in Blaikies, June 17, 1862, 24 Soot Jurist 
537 ; and M'Cord, Not. 22, 1861, 24 D. 75. [See also Milne v. Mags, of Edinburgh, 
Feb. 15, 1770, 2 Pat 209 ; Alexander v. Bridge of AUan Water Ck>., Feb. 5, 1869, 
7 Macph. 492 ; Mungle v. Young, June 28, 1872, 10 Macph. 901 (decided Jan. 8, 
1869) ; Oaledonian Railway Co., su/pra; Lockerby «. Glasgow Improvement Trustees, 
July 16, 1872, 10 Macph. 971 ; Tough v. Dumbarton Waterworks Gotnrs., Dec 20, 
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determining its actual scope and extent, where words of ambiguous 
or uncertain meaning have been employed, the Court in this as in 
many other contracts, resort, inter alia, to the conduct and actings of 
the parties under the submission, as affording a valuable key to dis- 
cover the meaning which they themselves attached to their own con- 
tract In some cases, even where the words of the contract were 
free from ambiguity, the Court have held the actings and pleadings of 
the parties to possess the yet higher power of enlarging the original 
contract, and causing it to include other subjects than were at first 
embraced by it, in respect that conclusive evidence was afforded, by 
the actings of the parties, of their mutual agreement to widen the 
basis of the original submission. A fotiiari, such evidence may be 
supplied, by the same means, to the effect of removing an ambiguity 
in the reading of the contract^ 

101. It cannot be said that there is any technical style requisite 
for the contract of submission ; but there are three alternative styles, 
according to one or other of which the submission is commonly 
expressed, — ^the Special, the General, and the Mixed or General- 
Special Submission. . 

102. With respect to the Special Submission, which purports to 
set forth the precise subject-matter, or matters which are submitted 
to arbitration, an ordinary example of it will be found in the Appen- 
dix. In point of style or construction, it does not appear to call for 
any observation ; its language being interpreted on the same principles 
as that of any other ordinary contract, and the only practical rule 
which requires to be followed being that of employing terms of clear 
and precise import^ firee of vagueness or ambiguity. 

103. With respect to the General Submission, of which an 
ordinary example will also be found in the Appendix, it purports in 
the following, or some similar terms, to submit to the arbiter's 
judgment "all demands, claims, and disputes, questions, and differ- 
ences, depending and subsisting between the parties, upon any account, 
occasion, or transaction whatsoever." 

1872, 11 Maoph* 326. In the last case, in which the submission was held not to 
exclude an action, it was observed that if questions faUing within the reference 
arose in the coarse of the action, the aid of the arlnter would hare to be inroked.] 

^ N. Brit By. Co., Not. 27, 1855, 18 D. 102. '' There were throe contracts. 
The first, dated in Feb. 1848, for making the Tranent Branch. The second, dated 
in August 1848, for making the Tranent Bxtension Branch. The third, dated in 
June 1849, for making Mr CadeU's portion of this last mentioned branch. The 
first contract alone, according to the pursuer's own statement, contained the clause 
of submission. The submission was extended so as to include the second contract, 
solely by the claims, states, and accounts lodged by the parties, and their actings 
and dealings under the submission. In prodsely the same way it was extended to 
the third contract" — Per L. Deaa, ibid. The oliier Judges expressed similar views. 

See also the important effect giren to the actings of parties in determining the 
legal effect due to a contract of subnussion.— Orrell, Feb. 22, 1859, 21 D. 554. 
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104. It will be observed that even general terms, as wide as those 
now qnoted, do not include any disputes but those which are actually 
existing at the date when the submission is entered into.^ Where 
an award, foUowing on such a submission, has purported to dispose 
of all disputes between the parties — ^not merely those which already 
existed at the date of the submission, but also others which had 
subsequently arisen — an objection has accordingly been taken that 
the award was null, as extending ultra fines compromissL In one 
case where this occurred, L. Elchies reports that the Court refused to 
annul the award ; but^ acting on a general rule, sustained it quoad 
all disputes which existed at the date of the submission, and which, 
accordingly, the terms of the submission covered « 

105. According to the true sense in which the general words, ''all 
disputes," are used, the disputes must not only have had an existence 
prior to the date of the submission, but also must have remained 
unsopited as of that date, so as to have been truly within the view 
and intention of the parties when agreeing to the submission. The 
general words cannot fairly be allowed " to go back on old transac- 
tions which were not then in dispute, and not thought of when the 
submission was entered into." * 

106. It may sometimes happen, that parties, in limine^ find them- 
selves at variance with each other on the question, whether some 
particular item of claim, on either side, was comprehended within 
the general submission. In such an event, it would seem to deserve 
an arbiter's consideration, whether he should proceed with the sub- 

^ [Nor can a plea of oompenaation, not especially referred, be competently enter- 
tained by an arbiter, even under a general sabmiasion. — ^M'Ewan v. Middleton, 
Dea 14, 1866, 6 Macph. 169 ; Lockerby, nfpra.] 

' Mackenzie, June 11, 1751. Elch. Arb. 9. L. Elchies obeerres, — *' There bare 
been many decreets-arbitral that ordered snch discharges of all claims prior to 
decreet, idiich, though erroneous and vUnra vtrM as to claims after the sabmission, 
yet were never found to annul the decreet as to the matters submitted.'' 

It was likewise the doctrine of the Roman law, that a general submission only 
included disputes already existing at the date when it was entered into. " Com- 
promisso generaliter concepto, de his solis judicare rebus et rationibus et oontroyer- 
siis, qun ab initio fuemnt inter eos qui compromiserunt, non quie postea super- 
Tenerunt." — ^Voet. ad Pand., L. 4, p. 8, sec 16. 

In the law of England, in the absence of express words to the contrary, it is 
held that only disputed matters, subsisting at the date of the submlBsion, are 
embraced by it. Of this rule the following strong illustration is giren : — ^ It is 
aaid, if the submission be respecting ewes with lamb, and the ewes, after the sub- 
mission, but before the award, hare lambs, that the arbitrator has no power to make 
any award touching the lambs."— Buss. 129, [4th ed., 121]. 

' Per L. Moncreiff, in Note to his interlocutor as L. Ordinary, in Hood, Dec. 
13, 1832, 11 S. 209. A general submission ''ought not to be so stretched as to 
include rights that cannot be presumed to have fidlen under the view of the sub- 
mitters ; «B. gr,^ an heritable right, of which one of the submitters had been in pos- 
session, without any challenge or interruption by the other party."— 4 Ersk. 3. 32. 
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mission, unless the parties should first come to a distinct understand- 
ing with each other on this point : because if he should form an 
etroneous opinion on a subject so fundamental, it might eventually 
involve the overthrow of his award. He has a right to expect that 
the parties shall not, through any fftult or misunderstanding of their 
own, subject him, and idtimately it may be themselves, to an em- 
barrassment of this description. 

107. But sometimes such a question does not emerge in limine; 
or there may be circumstances even then, which, in the arbitei's judg- 
ment, make it his duty to proceed with the submission, and to construe 
its scope and import as he best may. In such circumstances, it would 
appear that, where parties were at issue whether a given subject or 
item of daim, fell within a general subnussion, it would rest» ante 
omnia, on the party alleging that it did, to show that it was matter 
actually in controversy between them at the date of the submission. 
If it really had been thus in controversy, there must, in most cases, be 
some evidence extant of the dispute, — such as a pending or threatened 
action ; a correspondence between the parties involving an assertion 
of the claim, met by a denial of it ; or some overt acts affording proof 
to the same efTect. As soon as it was shown, by some such evidence, 
that the subject was actually in controversy at the date of the submis- 
sion, then the universality of the terms of the submission, as includ- 
ing all existing disputes, would throw the anus on the other party to 
prove that this particular matter had been excepted out of the submis- 
sioiL This, of course, might be done in various ways, as by adducing 
correspondence which directly, or by plain implication, excepted it ; 
or by other means. Besides this, there is inherently a strong pre- 
sumption that any subject of great patrimonial value (such as the 
right to an heritable estate, for example) would be expressly specified, 
if it were intended to be brought under submission, and would not be 
left to mere general terms. Hence it might well be, that where parties, 
having some minor disputes, agreed to a general submission, an^arbiter 
would justly feel that he had no warrant to hold the greater subject 
to be submitted to him by the mere generality of the terms in the 
submission, although it might happen that no writing could be shown 
which expressly exempted it.^ But the sound conclusion to be drawn 
by an arbiter, on such a subject, must vary with the var3ring circum- 
stances of each respective case. 

^ It would rather appear that PiKtersan, March 4^ 1618 (6064), was a caw 
belonging to this category. It was there found, '* that a general sabmiBsion oonld 
not give the judges (arbiters) power to pronounce upon heritable rights." But the 
report is brief and slender. On comparing this case with that of K^caid, Dec. 16, 
1631 (6064), and the relatire obsenrations of Erskine, 4. 3. 32, the difficulty of laying 
doim any fixed general rule of oonstructicm is apparent. See also Maxwell, Feb. 27, 
1624^ 1 Suppt. 16 ; ittfrct, sec. 110. 
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108. When the parties are at one respecting the several subjects 
'which fall under the general submission, it is nevertheless of great 
importance that a record should be made up at entering on the sub- 
mission, and should be carefully preserved, distinctly stating 'what 
these disputed matters are, so that some permanent evidence may 
remain of the actual matters with which the arbiter was required to 
deal. From the vague and comprehensive tenns of a general sub- 
mission, which in themselves are wholly indefinite, there may other- 
wise arise hazard to the award, upon one or other of the alternative 
grounds, of its going beyond the submission, or of its not exhausting 
it. The arbiter, therefore, at entering on the submission, should 
adopt some procedure for the purpose of obviating this source of diffi- 
culty. It is one mode of attaining this object, if he appoints the 
parties to lodge claims, or a claim and answers, as the case may be ; 
and thereafter, by mutual revisals and adjustments,^ causes a distinct 
statement to be placed on record, containing the whole matters which 
he is to determine by his award. He then possesses a clear and 
well-defined limitation of the sphere of his arbitral functions. 

109. Where this course is taken, if an objection shall afterwards 
be urged to the award that it did not exhaust the submission, a test 
will at once be afforded, by construing the general terms of the sub- 
mission along with the written record, for determining whether the 
matter which is alleged to have been left undecided, was duly brought 
before the arbiter's notice, and theieby came properly within the sub- 
mission. For, under a general submission, an arbiter can only be 
called on to decide such matters as have been duly brought before 
him for judgment. This last rule must be operative to limit the 
generality of the submission, otherwise it has literally no definite 
limits at all.^ 

110. The benefit to be derived from the use of claims by the 
parties, Mrui inde, as furnishing proof of the particular subjects actually 

^ See details of such procedure more fully stated, tn/ro, B. III. Chap. v. 

' It appears also to be the law of England, that where parties in a submission 
meant to have all their disputes settled, it was nevertheless enough if the arbiter 
determined ''all questions brought before his notice, though there are other matters 
within the scope of the submission to which his attention has not been drawn." — 
Buss. 257, [4th ed., 248]. 

So, where a general submission was made of all differences, and the award 
specially disposed of a single disputed matter only, viz., by ordaining the defendant 
to pay the plaintifEs " the balance due on the banking account of the defendant with 
the plaintiffs," the Court refused to presume, from the general terms of the submis- 
sion, that there were other disputes between the parties besides this one, and held the 
award good, in respect the party impeaching the award did not show that there had 
been any other disputed matter for the arbiter to decide. — ^Buss. 270, [4th ed., 258]. 

In respect to the question whether there is an implied power under a general 
submission, to pronounce part-awards, and thereby obviate the plea of non-exhaus- 
tion, see infra, B. III. Chap. x. 
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embraced by a general submission, was exemplified as early as the case 
of Maxwell, where a question had been raised whether an award, dis- 
posing of certain heritable rights, was tdtra fines. The Court " found 
that a submission, wherein parties submitted all controversies gene- 
rally, could not be a warrant to decide the heritable right of the lands 
to pertain to one of the parties, and to take away the same from the 
other party ; except either the right of the lands had been specially 
submitted, or else that the same had been given in by the parties, in 
their claims before the judges (arbiters) ; and that the general clause, 
submitting all controversies betwixt the parties, could not be a suffi- 
cient warrant to pronounce that decreet" ^ 

111. In the absence of claims by the parties, lodged in the sub- 
mission, the Court are obliged (when an award is challenged as ultra 
fines) to resort to other and less satisfactory sources of information, to 
assist them in construing the generality of the terms of the submission, 
with such limitation, that, whilst it still includes all the subjects which 
the submission was actually designed to embrace, it may be allowed 
to include nothing more. In these circumstances, it has frequently 
happened that questions of a difficult and perplexing kind have 
arisen ; but the relative decisions are chiefly, and perhaps necessarily, 
of a circumstantial character, so that it is not easy to deduce general 
doctrine from them. They are available, however, as indicating what 
are the several sources of information, extrinsic of the deed of sub- 
mission and of the award, to which the Court have had recourse, to 
aid them in determining whether a given decerniture in an award, 
under a general submission, has been within, or without, the actual 
limits of the submission, as it was practically laid before the arbiter. 
A note of some of these cases is accordingly subjoined.^ 

^ Maxwell, Feb. 27, 1624, 1 Suppt. 15. 

* Steele, at his death, left two sons, Alexander and George, with a settlement 
oonveying his whole property to his second son €(eoi^ under the burden of an 
alimentary provision in farour of Alexander, who was deecrihed as of weak intellect. 
Alexander raised an action of count and reckoning against George, concluding for 
payment of his legiUm, In that process he acknowledged or implied the validity of 
his fiaiher^s settlement, except as regarded the Ugitiim. The action was taken out 
of Court, in consequence of the parties agreeing to a submission of " all demands, 
claims, and disputes, questions and differences, depending and subsisting between 
them upon any account, occasion, or transaction whatsoever." 

No written pleadings were laid before the arbiters, who were a fanner and a 
village innkeeper. An award was pronounced, which decerned €^rge to pay 
j£648, 5s. to Alexander, '^ in full of all claims of every interest whatsoever that the 
said Alexander Steele shall have a right to, fh>m the said G^eorge Steele, in behalf 
of their father and mother's subjects, heritable and movable, previous to the date 
hereof.** 

There was a document extant, which had been prepared by the arbiters them- 
selves, and which, in grenUo, set forth that it had been *' made up by the arbiters 
at pronounciDg decree." It purported to state the funds of the deceased fiither, and 
to allot one-hfdf of the whole, or j£648, 5s., to Alexander, which involved the settmg 
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112. From these and similar cases, it would appear that, when 
the Court are necessarily constrained to look beyond the four comers 
of the contract, as in the case of a general submission, for authentic 

aside of the fathei^s setdement in &Toar of Geoige, not only in ao fSur as it affected 
legitim, but in all respecta. 

Geoige Steele brooght a redaction d the award, alleging, inter aliOf that not- 
withstanding the general terms of the sabmission, it had truly induded no other 
dispute but that one as to the legUim due to Alexander, and therefore that the award 
was vUra virei. 

For assistance in determining tikis question, L. Glenlee, Ordinaiy, had recourse 
to the following sources of information, extrinsic of the contract of Uie submission : 
— (1) The previous action between the parties, for the purpose of ascertaining that 
its conclusions only embraced a daim of legitim^ and that the settlement of the 
deceased father was not otherwise challenged ; (2) the &ct that no other daim 
respecting the succession of the deceased had been made as at the date of entering 
into the submission ; (3) the fiict that the action had been taken out of Court, unico 
conkjctu with entering into the submission ; (4) the tenor of the settlement of the 
deceased father ; (5) the document, or notes, which had been prepared by the 
arbiters at pronouncing decree, and which exhibited the total funds of the father as 
thereby diyided into two equal sums of j£64S, 5s. each. 

L. Glenlee found, ''That although the decreet«rbitral does not specify the 
prindples on which the arbiters proceeded, yet it suffidently appears that they pro- 
ceeded upon the footing that the funds dT the father of the parties were to be 
equally divided between them, which appears to the Ordinary to hare been highly 
ox^ust, as there was no pretence whatever for setting aside the fisiher's will ; and of 
course the defender could only be entitled to his UgiUmJ* His Lordship further 
found that the decree-arbitral was affected by an erri>r eakiUif and had left a point 
undetermined ; but, apparently, these two findings were not adopted by the Inter- 
locutor of the Inner House. His Lordship then added, '' And the Ordinary is of 
opinion that^ under all these drcumstances, there are sufficient grounds for setting 
aside the said decreet-arbitral,'' whidi was reduced accordingly. 

When refusing a representation against this interlocutor, his Lordship further 
found, '' That although the defender now objects to his father^s testament, on the 
footing of its not being written on stamped paper, and being defective in the 
solemnities, yet he never did so before ; and that in the process at his instance, 
which depended before the present Lord Ordinaiy, and was taken out of Court by 
the submission, he acknowledged the validity of the will, and only oonduded in 
his libel, that he was at liberty to repudiate it, and to claim his legiUm ; so that the 
dispute as to the amount of the UgUim was, in fact, the only dispute between the 
parties, in so fur as concerned their fiftther's succession, at the time they entered into 
the submission. And the Ordinaiy is of opinion, that, in fisct, the objections now 
made by the defender to the said will do not appear to have been stated and pleaded 
on before the arbiters ; and that they had not even the will itself before them, but 
only a copy, from which, as far as the Ordinary observes, no defect in the necessary 
solemnities appears." 

A Reclaiming Petition was presented to the Court, contending, inter alia, that, 
from the comprehensive terms of the submission, the decreet-arbitral was not uUra 
viree ; and that it was incompetent to go beyond the decreet-arbitral itself, in order 
to discover on what ground it proceeded. 

On considering answers, the Court, while divided in opmion as to the effect of 
the error eaiciiUf hdd the objection of excess of power to be established, and ^ in 
respect the decreet-arbitral appears to be ultra vires of the arbiters, adhered to the 
interlocutor reclaimed against" The rubric of this case in the Faoolty Reports Is, 
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information to show what were the subjects actually falling within 
the submission, they have allowed parties for this purpose to found, 
not only upon the pleadings and procedure under the submission, and 

'' The meaning of a Greneral Submission explained by a previous process in the 
Court of Session, and the decreet-arbitral, which went beyond the points which had 
been debated in Court, reduced as vUra virM.''— Steele, June 22, 1809, F. C. 

In another case, after a correspondence between the parties on the subject of a 
daim of remuneration for the use of some springs of water, consequent on certain 
operations made by one of them, a submission was entered into^ of "all clags 
daims, questions, demands, and differences, of whatever nature, presently subsist- 
ing between them, either arising out of the acts " of the one party or the other. In 
the pleadings, reference was made to the prerions correspondence, as containing the 
daim of the party seeking remnnention* That party also stated his daim, in 
writing, to the arbiter. An award was given, which, "in the first place," found 
that, " although the foresaid submission is quite general in its terms," yet " the only 
matter brought before the arbiter'' was the foresaid daim of remuneration for 
the water. The award then proceeded to find a certain annual sum due to the 
c l a im ant for a period of years, but under various conditions. The other party 
brought a reduction of the award, alleging (itiUr alia) not only that it induded mat- 
ter not submitted, but also that it did not exhaust what was submitted. In plead- 
ing the question of the true scope of the submission, both parties, hine inde, referred 
not merdy to the terms of the pleadings in the submission, but also to thdr corre- 
spondence which had preceded it And the L. O. Moncreiff, in his Note at report- 
ing the case to the Court, expresdy took both of these elements into consideration 
in dealing with the question. 

The Court, in the special circumstances, sustained the award. Their Lordships 
did not express any doubt as to the competency of taking into view the several 
isonrces of information above specified, in determining the actual limits of the sub- 
mission. L. Balgray, in particular, observed, " The submission was of so general 
a nature, that it is necessary to have recourse to the letters of the parties for infor- 
mation. Upon looking to them, I conceive that, in substance, the matters ulti- 
mately dedded by the arbiter were specifically brought before him from the first." 
^Finky and Ca, June 25, 1834, 12 S. 792. 

See also, in connection with tJiis subject, Pitcaim, May 20, 1825, 1 W. & S. 194^ 
A tenant, being in embarrassed circumstances, and having a decree of irritancy of 
bis lease taken out against him^ entered into an arrangement with his landlord, 
under which he renounced his lease (without prejudice to the foresaid decree) on 
certain conditions. The parties, at the same time, entered into a written agreement 
to submit all their mutual daims, which was expressed in very laige and compre- 
hensive terms. This was followed by some further legal procedure, resulting in a 
general submission. Subsequently, an attempt was made to reduce the award of 
the arbiter, by showing that a certain remarkable daim by the tenant, which the 
arbiter had sustained, was not within the submission ; the same not having been 
stated at all, prior to the subnussion, and being in its own nature (as alleged) ex- 
cluded from tlie scope of the submission. In discussing the question of what had 
been comprehended within the submission, the parties respectivdy relied, not 
merdy on the daims lodged in the submission, but also on the preceding agreement 
to submit — the circumstances in which it was entered into — the terms of the lease — 
the conditions of its renunciation — and the various legal proceedings which had 
taken place between the parties, — all as duddating what were the daims and dis- 
putes actually pending, hine inde, between the parties, at the date of entering into 
the submission, and therefore within the view of the parties, as the subjects to be 
submitted. The Court of Session held, in the circumstances, that the particular 

E 
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especially the claims hinc inde, but also upon their agreements or cor- 
respondence which had preceded it — ^upon previous processes between 
them — ^upon leases or other contracts creating reciprocal obligations 
between them — and generally upon any facts, or any surrounding cir- 
cumstances, which brought put the actual position of the parties, and 
their true relations with each other, at least as regarded the disputes 
or differences which were already broached between them, as at the 
date of their entering into the contract of submission. 

113. There is another element of evidence, in questions regarding 
the construction and scope of a submission, which parties have fre- 
quently pressed upon the Court, — ^viz., the Arbiters Notes. With 
respect to the use of such notes, there is a distinction which requires 
attention. Where the question at issue, in the reduction of an award, 
iSy whether certain subjects were truly comprehended within the 
general submission ; and, in evidence of this, the pleadings of the 
parties before the arbiter are referred to, then the arbitei^s notes, 
in so far as they contain a record of what was pleaded before him, 
seem to be a legitimate element of proof. And this, it would appear, 
would equally be so, whether this notes were referred to in gremio of 
the award, or not. Because, in either case, they may form an im- 
portant ingredient of evidence to show what had been pleaded, and 
put in issue, in the course of the submission.^ 

114. But sometimes the arbiter^s notes are referred to for a very 
different purpose. In one case^^ for instance, the pursuer of a reduc- 
tion of an award contended that the grounds on which it rested were 
to be found in certain notes of opinion issued by the arbiter, in the 
course of the submission, after hearing parties ; that it thus appeared 

claim in question fell within the submiauon, and their judgment was affirmed. The 
case is very instrucdye as to the importance of the parties undentandinjpr each 
other thoroughly, in initio^ as to what subjects ate to be included under a general 
submission. 

See also Halley, July 9, 1833, US. 942, in which the Court, by the aid of eW- 
denoe extrinsic of the contract of submission, found that the submission was to be 
held as intrinsically qualified by a certain condition, which was not expressed in the 
contract, but on the faith of which the contract had been entered into. When so 
construed, the contract was found to impose a material limit on the arbiter's 
powers. 

See also Benton, June 9, 1847, 9 D. 1209 ; and Ferguson, June 20, 1828, 6 S. 
1006 ; infrOf sec. 114. 

^ Respecting the use of arbiter^s notes, as throwing light upon an analogous 
question, it was observed by L. J. 0. Hope, in Wauchope, June 16, 1846, 8 D. 820, 
^ When the objection stated to an award is, that a party has not beeoi heard, it 
may often be of importance to look at the notes issued by a referee, with the view 
of discovering whether the objection be well founded or not. But these notes can- 
not be used for impeaching the grounds of the award. The referee's views may 
change in the course of the discussion,'' etc See also Bell, Dec. 8, 1825, 4 S. 289. 

« Ferguson, June 20, 1828, 6 S. 1006. See same doctrine applied in Crawford, 
July 7, 1812, excerpted from Note Book of L. J. C. Boyle ; Faker's Synop., xx. 64. 
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that the award was rested on a medium of liability which was excluded 
by the terms of the submission ; and that the award was therefore 
tUtra vires. But the award itself neither expressed any special medium 
of liability, nor made any reference to the notes ; and therefore the. 
answer was held good, that as such notes were merely evidence of an 
opinion which had been entertained by the arbiter at the date of 
issuing them, but which might be changed by him on further reflec- 
tion^ — and as no reference was made in the award to these notes, — 
they afforded no proof that the award was actually rested on the 
medium of liability allied by the pursuer. On the contrary, as there 
were good grounds of liability on which it could be rested, every legal 
presumption was in favour of the award having rested on valid 
grounds alone; and the notes, in such circumstances, were of no 
avail. The Court held that the notes could not be used as contended 
for by the pursuer, and sustained the award. 

115. It would thus appear, that where a reduction turns upon the 
question, whether certain subjects were comprehended within the sub- 
mission, and were accordingly pleaded upon by the parties, without 
objectipn, before the arbiter,, as falling under the submission, the 
notes of the arbiter recording the purport of the pleadings of the 
parties (whether referred to in the award or not) may be relevantly 
founded on, as an element of evidence which will be more or less 
cogent, according to circumstances. But where a reduction turns on 
the allied medium eondudendi on which the award was founded, the 
notes issued by the arbiter poinding the submission (where such notes 
are npt referred to in gremio of the award) cannot be held to instruct 
the state of the arbiter^s opinions as at the date of giving forth his 
award ; because they only prove the state of his opinions during an 
inchoate stage of the procedure. But where the notes are referred to 
in gremio of the award itself, as containing the grounds on which it 
is rested, they necessarily become part of the award, and may be so 
argued upon in any question respecting its import or validity.' 

116. On the whole, in concluding these observations on the con- 
struction of the general submission, so as to determine what are its 
actual scope and limits in any particular case, the doctrine of chief 
practical application, deducible from the decisions just quoted, would 
appear to be, that a contract in the style of a pure general submission 
may be fruitful of waste expense and uncertainty, unless both parties 
shdl, in limine, adopt some such procedure as that of lodging claims 
which set forth, hinc inde, their whole demands against each other. 

1 Lang, Noy. 23, 1852, 15 D. 38. See opinion of L. J. 0. Hope, p. 5^ ; L. 
FoUerton, p. 44 ; L. Cowan, p. 57, eta Robertson, June 20, 1783 (653) ; and 
Hailes* Dec. 912. 

* ''The Notes are very properly referred to bere, becanse they are referred to 
by the award itself." — Per L. Oottenham, in Mackenzie, Mar. 9, 1843, 2 Bell's 
App. 52. 
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This indeed seems to be so essential for defining the precise scope of 
a general submission, that it might be worthy of consideration whether 
such a submission should not alwajns contain, in ffremio, an express 
provision that both parties should lodge their respective claims 
within a given time after the arbiter had accepted his office. 

117. The Mixed, or General-Special Submission, is that in which 
there is a general clause, submitting all disputes between the parties, 
coupled with a particular specification of some subject or subjects of 
dispute, which are precisely set forth. An example of this very 
common style will be found in the case of Ferguson, mpra, sec. 114 ; 
and an ordinary style is given in the Appendix. 

118. With regard to that portion of the mixed submission which 
is special, it seems unnecessary to add anything to what has been 
already said, mpra, sec. 102. When questions arise respecting the 
true scope and extent of that portion which is general, there is the 
same important element of construction, in this case, which exists in 
regard to any other contract ^r deed, in which a general clause is 
coupled with a particular. In such circumstances, it is the presump- 
tion of reason, as applied to practical affairs, and therefore it is also 
the presumption of law, that the general clause embraces only matters 
which are ejusdem generis with the particulars which are enumerated 
in the special clause.* The express enumeration of certain particulars 
affords a distinct indication of the class of subjects which were actually 
present to the mind of the parties, at the time of their agreeing to 
submit. There is a strong presumption, therefore, that the general 
clause was truly intended only to include any matters of a similar 
class, which might have been omitted in the special enumeration. 

** The general is not extended to matters of greater importance than 
the greatest of these particulars, unless both be of one kind, as a 
greater sum with lesser sums expressed." * 

^ When an objection u taken to an award, under sach a Bubminion, that it haa 
not exhausted the matters submitted, the importance of this rule of construction 
becomes apparent On a question which closely approaches to this, the following 
obsenrations have been made by L. Kilkerran, in L. Lovatj June 22, 1738 (626) .^— 

^' The effect of arbiters not determining the whole matters submitted is settled 
by a distinction, whether it be a submission only of particulars, or only general, or 
of particulars with a generaL" 

^ ** In the first and second case, the leaving anything open voids the whole ; in the 
third case, the particulars being determined, the decree stands good, though there 
be nothing done upon the general ; provided that no daim upon the general, having 
connection with any of the particulars determined, be left undetermmed." 

" Accordingly, in this case, where the submission was, of particulars with a 
geneM subjoined of all other claims, the Lords sustained the decree-arbitral, 
whereby all the said particulars were determined, although there were other claims, 
foiling under the general, left undetermined by the arbiters." 

* 1 St 18. 2. The same rule is also given by Stair with respect to the clause of 
wairandice in a disposition : 2. 3. 46.—" The general dause is not to be extended to 
subjects or claims of a different kind, or of a greater importance, than any of the par- 
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119. In a submission which embraced certain liferent rights of 
land which were specifically stated, there was added a general clause, 
which (though not quoted in the report) was described by the party 
founding on the award, as including ** all actions, questions, quarrels, 
and controversies betwixt the parties." An award was pronounced, 
affecting the fee of the lands in question ; to which it was objected, 
** that the general clause can never be extended to matters of greater 
importance, nor the particulars expressed in the submission, viz., the 
said Peter^s liferent, etc., and this right of the lands of Turings is a 
far greater matter nor those other particulars submitted. The Lords 
found the decreet null, in so far as it concerned the said lands, 
which were not expressly submitted; and that the said general 
clause could not comprehend greater matters than were particularly 
submitted." ^ 

120. It may be observed, before leaving this subject, that there is 
the greatest advantage in an arbiter's requiring claims to be lodged 
by both parties, on the threshold of the mixed submission, although 
the step may not be bo indispensable as it is in the general submission. 
In particular, it prevents all after questions, whether new matters, not 
particularised in the submission itself, were truly brought before the 
arbiter for judgment And whenever such new matters (in respect, 
for example, of not being ejuadem genms with the matters particu- 
larised) are open to objection, at the moment of their being first stated, 
as not falling within the submission, the existence of claims and 
answers^ containing the discussion of these new matters, without 
objection to their competency, would foreclose all sucH objection after- 
wards. Whereas, if such new matters are brought forward by the one 
party, and are disposed of by the award, while no distinct written 
evidence is extant to show that the other party had acquiesced in 
their being discussed before the arbiter, a dangerous question may 

tienlan mentioned in the spedaL**— 3 Enk. 4. 9. See alio 4. 3. 33 ; and 1 Bankt 
23. 7. See alao obeenration by L, Brougham, in construing a statate which enumer- 
ated certain particnlan, yii., " any gooda, wares, merchandise," and added the words^ 
** or other thing to be sold,** etc His Lordship said, '' Generally speaking, there 
can be no doubt that the rule is inflexible, that ii^ after an enumeration of pazticuhir 
ihingSy words of that kind are added, they must be taken by reference to the pre- 
ceding enumeration, to be things ejiMdem gmmii^ etc — ^Henry, 9th Aug. 1834, 
7 W. & S. 438. See also Stark, Mar. 20, 1030 (6834).— In Stewart, Feb. 23, 1709 
(6836), a subnussion was made of all differences, and particularly of a certain daim 
of tocher ; the award decided the daim of tocher, and further decerned the parties to 
refer a certain othior daim (of aliment) to a referee named. One of the parties 
objected to go into this reference, and contended that the award had not exhausted 
the sabmiBsion, by not deciding the daim of aliment. The other party judicially 
passed from the daim of aliment^ and sucoessfuUy maintained that, quoad uUra^ the 
award was good, haying exhausted the submission, by disposing of the only par-» 
tlBular ciaim (of tocher) contained in the submission. 
1 Incheffiay, Mar. 4, 1607 (0063). 
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remain behind^ which it may be difficult to deal with, upon inferential 
evidence of acquiescence, deduced firom loose and unsatisfiEustoijr 
materiala 

121. Where a pending action is taken out of Court by the parties 
agreeing " to refer the whole matters in dispute " to an arbiter, who 
is authorised '^ to decide the whole cause," the conclusions of the 
action afford the measure of the pursuer's claims submitted to the 
arbiter, and an award which goes beyond them will be open to chal- 
lenge as iiUra vires} 

1 22. In questions arising under AncUlary submissions, interesting 
discussions have recently taken place regarding the construction of 
the submission-clause, so as to determine the true sphere of its appli- 
cation. It is true that these cases necessarily relate, in some d^iee^ 
to the particular terms of individual deeds, and otherwise savour of 
specialty ; but they nevertheless have given occasion to the delivery 
of instructive doctrine firom the Bench regarding this branch of the 
law of arbitration. 

123. Ancillary submission-clauses are commonly expressed in 
terms of brevity and much generality. But as they are truly a part 
of the primary contract to which they belong, this has the effect of 
inherently qualifying their terms, and regulating the extent and scope 
of the questions which are intended to be embraced by them. Where 
such a submission-clause occurs, for instance, in a contract of partner^ 
ship, imbedded among a series of provisions all of which deal with 
the ordinary rights and interests of a partnership, and purport to 
regulate the ordinaiy contingencies or vicissitudes to which a partner- 
ship Ib liable, it would appear that the clause, though making a 
general reference of any differences which shaU arise between the 
partners, is to be read as applying only to those differences which 
are connected with the adjustment of that class of rights, interests,; 
and contingencies, which is shown to have been in the contemplation 
of the parties, by having been specially treated of in their deed of 
partnership. This affords, in truth, just another illustration, that the 
indefinite generality of the expressions in the submission-clause, 
requires to be restrictively construed, with special regard to the par- 
ticulars to which it is adjected ; otherwise, a meaning would be given 
to the submission-clause which the parties had never contemplated, 
and a new contract would thus be made for them which they had not 
made for themselves. 

124. Accordingly, where such a submission-clause occurred in a 
contract of partnership, and one of the partners raised an action of 
damages against the other, charging him with having acted in illegal, 
fraudful, and malicious violation and breach of his contract-duty, and 

^ Oarruthen, Not. 25, 1830, 9 & 66. [See also opinion of L. Deas in Shiels ih 
Shielfl, Feb. 11, 1874, 1 R. 502.] 
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having coUiisively reared up a case of fictitioas bankniptcy for the 
purpose of destroying the company, and having thereby caused great 
injury and damage to the company, and to the pursuer, it was unsuc- 
cessfdlly maintained by the defender that the action was excluded in 
virtue of the submission-clause. The Court held that such a claim of 
damages did not fall within the Mr scope of the submission-K^lause ; 
and that the pursuer had never intended to deprive himself of 
recourse to a Court of law, in so unforeseen and extraordinary a case« 
It was observed, that ** an injury of that kind was not within the 
reference, any more than if the defender had committed a criminal 
assault on the pursuer on the highway."^ 

^ Per L. Coniiighaine, in Lauder, Mar. 9, 1852, 14 D. 633. 

The oontract of copartnery, in its several articles, regalated the duration of the 
partnership ; the mode of carrying on the business ; the amount of capital to be 
pat in by each partner ; the general duties of each respectiyely ; and other similar 
matters. After disposing of the greater part of these topics, Art. 11 provided that, 
in case of the death or hankruptcy of a partner, a valuation of the stock, etc., of 
the company shonld be made under the direction of " the arbiters after named.** 
Art 12 provided that, on the expiry of the oontract, etc, a valuation (or eventual 
division) of the stock, etc., should be made (in case the partners themselves dis- 
agreed) by arbiters and an oversman after named. Ait 13 provided that, if the 
principal partner died during the contract, the other partner was to have a prefer- 
able right to acquire a certain lease of premises, at such yearly rent as should be 
fixed by the said arbiters or oversman. Art. 14 regulated the terms on which each 
partner shonld act, in drawing out his stock. Art 16 was in these words : '' If any 
differences shall arise between the partners themselves, or, in the event of death or 
bankruptcy, between the surviving and solvent partner and the representatives or 
creditors c^the other, all such are hereby submitted" to arbiters and an oversman 
named : ^ whose decision shall be final, and binding on all concerned.^ 

The only remaining article was that by which the parties bound themselves, 
nnder a penalty of ^^100, to implement the oontract ; and consented to registra- 
tion, eta 

When the first half-year's rent of the company premises became due, Wingate, 
the principal partner, who was owner of the premises, granted a bill to himself, at 
ten days, signed by the company firm, for the amount of the rent He discounted 
this bill wiUi a private party, who, when it fell due, raised diligence on it ; after 
w]iich, the same partner, with concurrence of this party, presented a petition for 
sequestration of the company, which was granted. Lauder, the other partner, 
afterwards obtained a recall of the sequestration, as being unwarrantable. 

Lauder then raised an action against Wingate, alleging that the company was 
perfectly solvent, so that the rent could have been regularly paid as soon as it fell 
due ; that Wingate (while keeping him — Lander — in the dark) had fraudulently 
and maliciously concocted and carried out the above scheme, for destroying the 
partnership by a fidse allegation of bankruptcy, in order to get free of the subsist- 
ing contract ; and that he had thus caused great injury to the partnership and to 
the pursuer. The action concluded for £5000 damages ; and also for decree against 
the defender, to implement the contract of copartnery till its expiry. 

Wingate pleaded, in defence, that, from the generality of the terms of the sub- 
misaion-clanse, such a claim fell to be submitted to arbitration, and the Courts of 
law were excluded. The pursuer answered, that such a claim as the present was 
entirely out of the fedr scope of the submission-clause, which was merely auxiliary 
to the contract of partnership ; and that this was the more evident, from consider- 
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125. In framing articles of roup, it is not uncommon to insert a 
stipulation that any differences respecting the intent and meaning of 
the articles shall be submitted to an arbiter named Unless great 
care be taken in preparing the submission-clause, questions are apt to 
be raised respecting the true scope to \^hich it extends. In particular, 
wherever it is intended that such a general clause shall include some 
matter of an unusual kind, it should never be relied on that mere 
generality of expression, annexed to ordinary articles of roup, will 
sufBce to cover it. Nor ought this, in fairness to intending purchasers, 
to be attempted.^ 

ing the sevend Bubjects vhich, in Arts. 11, 12^ and 13, were specified as matters 
for submission. 

The Lord Ordinary, Cowan, repelled the defender*s plea^ and obseired, in a 
Note : *^ The Lord Ordinary cannot accede to one view pressed by the pursuer— 
viz., that the general clause of submission in the contract is to be confined in its 
operation to the matters referred to in the 11th and 12th Articles. The words, 
'any difference,' are quite geueral, and must be so construed as to embrace all 
differences arising between the partners^ their representatives or creditors, in regard 
to all or any of the matters with which the deed of partnership, under its several 
beads, professes to deal Had the Lord Ordinary considered that the claim for 
reparation and for implement, for which the summons concludes, had its foundation 
as laid in what might fairly and properly be held a mere difference between the 
partners, as to their rights or obligations under the contract^ he would have given 
effect to the preliminary defence. But the nature of the statements made in support 
of the action, and the terms and nature of the conclusions, appear to him such as to 
take the case out of the operation of the submission-clause. What is alleged by the 
pursuer, is a series of wrongous acts on the part of the defender, to get quit of the 
copartnership ; and, in particular, it Is specially set forth, that, in illegal, fraudu- 
lent, and malicious violation and breach of his contract duty the defender attempted 
to create a fictitious bankruptcy of the concern, and thus US destroy the partnership 
by wrongously applying for and obtaining sequestration of the company's estates, 
whereby grievous loss and injury have been inflicted on, and suffered by, the 
pursuer.'' 

His Lordship proceeded to state, that he held such a cause of action not to be 
comprehended within the scope of the submission-clause : and that, ''if the case 
stated for the pursuer be well-founded on its merits, the claim he makes for repara- 
tion appears to be one which the Courts of law alone, and not the arbiters named 
in the contract, can entertain.*' 

On a reclaiming note, the Court unanimously adhered. 

[See also cases cited in note, p. 78.] 

^ Though every such question is almost necessarily, in some degree, spedal, a 
case may be quoted, of recent occurrence, as illustrating this subject. The articles 
of roup were so framed as to possess a veiy enLuged scope, and yet great difficulty 
was found to exist (eliciting much difference of judicial opinion) in determining 
whether they sufficed to cover the subject of dispute which arose. The reversionary 
right to a sum of £4000, subject to a certain liferent, was exposed for sale. The 
6th and 7th articles of roup specified the nature of the right which was to be granted 
to the purchaser ; the 7th article enumerated the deeds which instructed it, and 
which were to be delivered over to the purchaser ; — *^ with the sufficiency of which 
writings, and of the security of the sum hereby exposed, the purchasers are to satisfy 
themselves before the roup, and, by their becoming offerers, are entirely debarred 
from making any objections against payment of the price, on any account whatever, 
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to deliver had been abrogated by supervening circumstances, highly 
prejudicial to the purchaser, which were created by the fault of the 
seller, and which would have greatly enhanced the price of the sub- 
ject sold, beyond what had been agreed on, if the obligation to deliver 
had still continued in force.^ 

127. The submission-clause has of late years been frequently 
rendered auxiliary to important working contracts, such as a mineral 
lease, for example, or an agreement for making a line of railway. It 
would be difficult to overestimate the practical benefit which has 
accrued to undertakings such as these, by calling to their aid the cheap 
and swift equity of arbitration procedure. In a mineral lease, for 

i MiUer, Feb. 6, 1851, 13 D. 608. A party sold an heritable sabject for ^1425. 
It was agreed thftt the purchaser should pay the yalue in ooals, delivering a given 
quantity at specified prices ; the whole to be delivered before a certain date, and 
tinder certain rales as to the weekly rate of delivery. A submission-clause in the 
agreement provided that^ ^ in case any difference or dispute shall arise between the 
parties, as to the quality or delivery of the said ooals, such dispute is hereby sub- 
mitted and referred to Archibald Kenneth, ooalmaster," eta The delivery of the 
coals was interrapted at an early period, by arrestments which were used by creditors 
of the seller. Before these arrestments were loosed, the period for delivery of the 
coals had nearly expired, and ooals had materially risen in price. The purchaser, 
therefore, refused farther delivery, and called on the referee to decide on this ques^ 
tion, as it involved a dispute regarding the delivery of the coals. The seller objected 
that the dispute was not within the submission ; but the arbiter repelled the objec*' 
tion, and found that the obligation to deliver coals was no longer binding on th^ 
purdiaser, who would thereby be subjected to loss caused by the seller's f&ult. The 
seller brought a redaction of the award as vUra vireit; but the Court sustained it^ 
L. Fullerton observed : '* It is obvious to me, that the question here raised does 
concern the delivery, and nothiDg else ; it is just whether, after the delay to take 
delivery—^ delay which was entirely imputable to the pursuer— he was entitled to 
demand delivery of coals at the prices in the agreement ? It is in vain to say thai 
the arbiter ib thus putting an end to the contract The contract was a contract of 
sale of land : the clause regarding coals is a subordinate condition, involving a com- 
mutation of the prioe into coals, at specified rates, deliverable within a certain period ; 
and all differences as to delivery were submitted to the arbiter. He has determined 
that the pursuer was no longer entitled to demand delivery, and I think that was 
clearly within his powers." 

See also Ewing, Jan. 13, 1625, F. C, in which a clanse in the articles of roup of 
certain lands provided that, " in case any difference shall arise between the exposer 
and the purchasers concerning the import of these articles, or the execution and 
implement thereof, the same shall be, and is hereby referred*' to an arbiter named. 
There were two bidders at the sale. The party preferred, being charged for payment 
of the price, presented a bill of suspension, alleging that the other bidder was 
merely a puffer, or ^* white bonnet ; " that the price truly due by the suspender, in 
*' implement " of the articles of roup, was therefore the amount of his first bid, and 
no more ; and that the determination of the question thus raised, as to ^' implement- 
ing " the articles of roup, fell under the submission-clanse in the articles of roup, to 
the exclusion of the jurisdiction of the Court. The L. Ordinary, Meadow bank (2), 
refused the bill of suspension ; but the Court, by a nuijority, altered this inter- 
locutor, and ^ found that the question at issue betwixt the parties falls under the 
clause of reference." 



B. L C. IV.] C0N8TKUCTI0N OF THE CONTRACT OF SUBMISSION. 75 

example, which imposes mutual and detailed stipulations on both lessor 
and lessee in regard to progressive workings for a series of years, it is 
evident that momentous disputes may emerge from time to time, during 
the currency of the lease, regarding the true import of the reciprocal 
obligations of the parties towards each other. These disputes peremp- 
torily demand a speedy and equitable adjustment Unless, therefore) 
some apt machinery for such a(^ustment were provided towards the 
extrication of the contract of lease, it is probable that when such dis- 
putes arose, prolonged interruption to the workings on the one hand, 
or faulty deviation from regular working on the other, might occur^ 
to the heavy loss of one or both partiea^ 

1 28. From the opinions which have been delivered in some recent 
cases, respecting the ancillary submission-clause, it would appear that 
** it is the natural construction of all such clauses, that^ without very 
express words, they are not to be carried beyond the term for which 
the primary contract endures." ^ 

129. That the proper function of the submission-clause is that of 
^'an executorial clause — a clause for carrying out the 'conditions and 
provisions of the lease (the primary contract), and for preventing 
violations of them by the parties during its currency : but that it is 
not to endure after the termination of the lease, when there is no 
longer anything to be done or to be avoided by the tenant, and no 
longer anything to be done or to be avoided by the landlord."' 

130. That where there are provisions in the primary contract, 
which are proper to take effect, sua natura, at its close, such as those 
which regulate a lessee's removal^ and his restitution of the ground in 
a certain prescribed state at lus removal (or the like), the disputes 
which may emerge respecting these provisions, although arising after 
the lease has come to an end, are nevertheless to be viewed as dis- 
putes regarding matters '' executorial of the contract " of lease : and 
so falling naturally under the ancillary clause of submission.^ 

^ In the case of a sabmission-clause, ancillaiy to a contract for making a portion 
of a line of railway, L. Mackenzie obserred : ^' In regard to the clause itaelf, I aee 
the greatest expediency in embodying it in such a contract A contract of this 
sort is very pecoliar, and without such a stringent clause a railway contractor 
might cause the greatest possible damage and inconvenience to the railway company 
and to the public He might indefinitely postpone the completion of the line, by 
going to law with the company as to every matter on which they could not agree ; 
and, in order to prevent such disastrous consequences, this clause is introduced for 
the purpose of settling all differences in a summary way. Such a dause is very 
necessary, too, for the protection of the contractor's interests," etc — ^Anderson, 
Feb. 27, 1850, 12 D. 787. See also L. P. McNeill, in Pearson, Feb. 4, 1859, 21 D. 
419. 

> Per L. Ivory, Pearson, Feb. 4^ 1859, 21 D. 419. [See, however, Binell i\ 
M'Cuiloch and Fjie^ note 2, p. 47.] 

' Per L. President M'Neill, in Pearson, etc, supra^ 

* Per L. Ivory, ibi(L 
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131. That where disputed claims are onlj brought before the 
arbiter for the first time, after the lease has expired, and when their 
object is not to seek the fulfilment of any obligation in the lease, but^ 
on the contrary, to ask for damages in respect of the past contraven- 
tion of some such obligation, committed whUe the lease was yet 
current^ such disputed claims do not naturally or legitimately fall 
under the submission-clause, even although it may have been expressed 
in apparently broad and comprehensive terms.^ 

132. That, having regard to the presumed object and intention of 
the parties, in selecting a man of skill, such as a practical engineer, 
for their arbiter, and empowering him generally to dispose of any dis* 
pute or difieience respecting the ''meaning or execution" of the 
primary contract, it probably will not be held that " the arbiter is to 
have power to deal with all legal questions bringing out abstract right, 
and interpreting and construing the l^al rights of the parties : " and 
it would therefore be doubtful " whether he would be entitled to deal 
with questions of homologation, or questions of tacit relocation, or 
many questions which might arise out of the contract, and lead to 
distant and consequential results." ' 

^ Pearson, mfpiYk 

* Per L. Ivory, %bid. See abo, aa to this, opinion of L. Follerton, in Blaikies, 
it^a^ Bee 138. 

As the case of Pearson is highly instractive regarding the import and effect of 
the ancillary submisdon-clanse, it is here subjoined. 

A lease of coal 'for nineteen years, from 1837, excluding assignees and sab- 
tenants, bound the lessee to work in a regular, tradesmanlike manner, and imposed 
▼arious conditions upon him, to regulate his operations during the continuance 
of the lease. The lease provided for periodical inspections of the work, and reports 
thereon to be made to lessor and lessee, at joint expense. It also bound the lessee 
to fill up pits, if required ; to remove rubbish, etc., and to leave the grounds at the 
dose of the lease, in *' an arable and tenantable condition,** etc. 

The lease contained the following submission-clause :— " Further, in case any dis- 
putes or differences shall arise between the parties as to the meaning or execution 
of these presents, the same shall be, and hereby are referred and submitted to the 
decision and decreet-arbitnd of John Geddes, mining engineer in Edinburgh ; with 
all the powers necessary for bringing such disputes to a just and speedy issue." 

Numerous inspections and reports as to the state of the workings, were made 
during the lease. In 1801, an agreement was entered into by the lessee with Allan, 
the manager of another colliery, under which the latter worked the coal till the end 
of the lease ; for which period the lessor alleged that no inspections or reports had 
been made. In 1851, the lessor exercised the option of taking a lordship on the 
output of the coal, in place of a fixed rent, and continued to do so during the cur- 
rency of the lease. 

After the expiry of the lease, the lessor preferred a claim of damages to the 
arbiter, in respect of alleged nimious and excessive workings, especially during the 
last three years of the lease'; and also in respect of a wrongful and injurious mode of 
working the coaL In support of the claim, the lessor contended, inter aUa, that the 
working agreement with Allan was, in truth, a covert assignation, in definaud of the 
provision exduding assignees. 

The lessees objected that the claim of damages did not faU within the clause 
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133. With respect, however, to all the above limitations of the scope 
and operation of the submission-clanse^ it is clear that parties, if they 
think fit, may render that clause broad enough, or explicit enough, to 
embrace the whole disputes above enumerated, without exception. 
But where the parties iutend that the clause shall include all emerging 
disputes, though not in matters executorial of the lease, it would be 
advisable to specify expressly that the clause is meant to include such 
questiona And so, also, if it be intended that disputes involving 
questions of homologation or tacit relocation, or the like (as referred 
to by L. Ivory, mpra^ sea 132), shall be submitted to the arbiter, 
under the foresaid ancillary clause, it would be apparently desirable 

of BubmiBBioiL They maintained that this daiue was essentially ancillary to the 
primary contract, the lease, and was intended to afford a convenient aid to the 
parties in enforcing due execation of their mutoal obligations, Kinc uuie, during the 
carrying on of the workings and the progress of the lease. But where it no 
longer could have an executorial effect, inasmuch as the lease was at an end ; and 
where the only claim was one of damages for alleged contravention ; there was no 
place for calling into operation the subnussion-dause. This was the more evident 
where a nice question of law was involved, viz., whether the working agreement 
with Allan was, in truth, a covert assignation : a question which it never was in- 
tended to submit to the engineer, who was the arbiter, to decide. 

The arbiter repelled the plea of the lessee, and proceeded to allow a proof ; 
whereupon the lessee brought a dedarator and interdict^ to have it found that the 
claim of the lessor did not fall within the reference, and that the arbiter should be 
prohibited from further procedure. 

The L. Ordinary, Benholme, assoilzied the lessor, and the lessee reclaimed. L. 
Pres. McNeill, after adverting to the utility of such submission-clauses in many 
contracts of lease, etc., and the propriety of keeping their operation within their 
proper province, observed: ''The claim of the lessor, it is veiy dear, is not a 
daim to compd fulfilment of any condition in the lease. It is not a daim to re- 
quire the tenant to do anything, or to desist from doing anything, whidi was 
stipulated for, in the lease, to be done or to be avoided, dther before or after the 
termination of the lease. It is a daim for damages, in respect of something that is 
said to have been done during the currency of the lease ; and the arbiter is now 
called upon, not to see to the proper execution of the lease, but to deteimine that 
daim of damage, in respect of something that is said to have been wrongously done 
before the lease was conduded. It appears to me that the danse was not intended 
to cover, and does not cover, that spedes of daim. I think that, in its troe mean- 
ing, this danse is a sort of executorial dause, — a clause for carrying out the con- 
ditions and provisions of the lease, and for preventing violations of them by the 
parties during its currency ; but that it is not to endure after the termination of 
the lease, when there is no longer anything to be done or to be avoided by the 
tenant, and no longer anything to be done or to be avoided by the landlord. There 
is no stipulation in this lease which can be put in motion and executed now. This 
is therefore a matter which is independent of executing the lease — it is a matter 
which arises out of what is said to have been an improper dealing with the subject 
of the lease pending its currency ; but it is not a matter now to be prevented." 
L. Ivory observed : ^ My view of this case is, that^ as between the tenant and the 
landlord here, this danse of reference— embodied in a primary contract of lease — ^is 
a subordinate contract entirdy, andUaiy to the primary contract with whidi it is 
connected ; and, except in so far as it is andUaiy to the execution of thait contract, 
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to use express language, for the purpose of certainly including such 
questions within the submission-clause. 

1 34. The particular dispute which was held, in the case of Pearson, 
not to fall within the powers of the arbiter under the ancillary submis- 
sion, was a question of damages, claimed only after the lease, the 
primary contract, had expired ; at which time the claim could not be 
r^rded as, in any sense, auxiliary to the working of the lease. The 
whole Court allowed weight to this consideration, in holding that it 
did not belong to the proper province of the ancillary clause to deal 
with such a claim. L. Ivory, in particular, said, ''I should doubt, 
upon the principles which were so far given effect to in the case of 
Blaikie,^ whether this clause is of a kind that, in any shape, would 

I do not think it has any legal eziatenoe whateyer. As your Lordship expressed it,, 
it seems to me to be a r^erence, strictly execatorial of the principal contract." 
His Lordship afterwards added, '^ I have no doubt it is the natural construction of 
aU such clauses, that, without yery express words, they are not to be carried be- 
yond the term for which the primary contract endures." — *' I do not, however, mean 
by this, that it is confined to the term of nineteen years, because there are matters, 
executorial of the contract, which were to be performed after the nineteen years 
were out, as to removal, and the duties of the tenant after the removal, with re{;;aid 
to the proper and due restitution of the subject I think all of these are executory 
of the primary contract, and all of these are within the province of the referee, 
under a clause of reference of t&is kind. But there is nothing of that kind brought 
before us," etc. — '* I have only to add a sin^e word as to that which I meant ta 
have noticed at the beginning^ as affecting the power of the arbiter, — ^what is meant 
by the ' meaning or execution ' in the clause of referenoe. As I have observed, there 
is no questiim raised on these words, as regards any daim founded on the meaning 
of the contract But the meaning of the contract, as these words are used in the 
clause of referenoe before us, is not that the arbiter is to have power to deal with 
aU lesal queetions bringmg oat abstiact right, and interpietiiig and conrtruing the 
legal rights oi the parties. That is a great deal too broad. I doubt whether he 
would be entitled to deal with questions of homologation, or questions of tacit 
relocation, or many questions which might arise out of the contract, and lead to 
distant and consequential results. The words are, 'meaning and execution.* I 
think there ia a correlation between these two words in the intention of the parties. 
They mean, in so fieur as the provisions in the oontract— as the wording of these 
presents— affect the execution of the contract It is, that, in regard to all matters 
executorial, the arbiter shall have it in his power to read the provisions of the con- 
tract, in order to give effect to the execution of the contract," etc L. Curriehill 
and Deas- concurred, and judgment in favour of the pursuers was pronounced 
accordingly. [See also Milne v. Mags, of Edinburgh, Feb. 15, 1770, 2 Pat 209 ; 
M'Cord V. Adams, Nov. 22, I86I, 24 D. 76 ; Mungle v. Young, June 28, 1872, 10 
Macph. 901 ; Caledonian Bail. Oa v. Greenock and Wemyss Bail. Co., June 28, 
1872, 10 Macph. 892, and March 30, 1674, 1 R, H. L., 8 ; Tough v. Dumbarton 
Waterworks Gomrs., Dec. 20, 1872, 11 Macph. 236. In these cases also the clause of 
submission, being of an ancillary and executorial character, was held to exclude the 
jurisdiction of the Court in those questions only which referred strictly to the exe- 
cution of the contract In Davie v. Friendly Society of Colinton, Nov. 10, 1870, 9 
Maq>L 96, a dispute as to the legality of an alteration of the rules of the sodety 
was held not to fall within a rule of the society providing for the settlement of 
disputes by arbitration.] ^ In/m, sec 138. 
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have entitled the arbiter to deal with the question of damage. But 
still, if the matter had arisen during the lease, and if the enforcement 
of damage could have been indirectly used to the advantage of the 
tenant, or the landlord, in regard to matters of execution within the 
lease, I should have had less hesitation in regard to it" 

135. Accordingly, in the case of Montgomerie,^ an award was sus- 
tained which was pronounced during the currency of a mineral lease; 
by an arbiter, imder an ancillary submission-clause, decerning, inter 
cUia, for damages against a landlord. The tenant applied to the 
arbiter, setting forth an alleged breach of contract by the landlord in 
refusing to sink a new pit ; and craving authority to sink a pit at 
the landlord's expense, and also a decemiture of damages against the 
landlord for the loss already suffered from his breach of contract, up 
to the date of the application. The arbiter gave an interim award, 
authorising the tenant to sink the pit, and also decerning for damages 
against the lordlord. A reduction of the award was brought, in 
which the Court assoilzied the defender. It is true that the Court 
were of opinion that the landlord was barred by homologation from 
challenging the award ; but the Court also expressed an opinion that 
the award was, in itself, well founded, and would have been sustained 
though no homologation had taken place.^ . 

1 June 23, 1848, 10 D. 1387. 

* This case ia intereeting, in regard to the import and ftincibn of the ancillary 
sabmiflsion-cLauae ; the more so as it contains an award of damages, — a subject 
respecting which the arbiter's jurisdiction has sometimes been regarded as of a 
peculiarly delicate character. It also diBcusses the question, how &r a submiarion- 
clause in a lease is valid against a singular successor in the landsi 

In a coal lease for twelve years, various stipulations were introduced with 
respect to the contingency of the lessee requiring to sink new pits — ^his obligation 
to work in a regular manner — the erection of colliers' houses, eta It was provided 
that, '' in case of any dispute or difference arising between tiie said parties respect- 
ing the true intent and meaning of these presents, or in any manner of way relat- 
ing to the premises, either during the currency of this lease or after the expiry 
thereof, aU such disputes and differences shall be submitted and referred, from 
time to time, as the same shall arise ; and the parties hereby submit and refer the 
same " to an arbiter named, '* whose decision shall be final, and binding on both 
parties." 

During the currency of the lease, the lessor sold the lands ; and thereafter the 
lessee applied to the purchaser for leave to sink a new pit, which was refused. The 
lessee then presented a claim to the arbiter, for authority to sink the pit ; and also 
for damages occasioned by the temporary want of a pit, through the purchaser's 
refusal. 

The purchaser appeared, and pleaded before the arbiter under circumstances 
^diich were eventually held to infer homologation by him of the arbiter's power to 
deal with the whole questions raised by the lessee's daim. The arbiter pronounoed 
an interim award, finding the lessee entitled to sink a new pit ; and afterwards an 
interim award of ^^120, as damages for the temporary want of the pit 

The purchaser brought a reduction of the award, contending that the submission- 
clause did not affect him, a singular successor in the lands ; and fiirther, that it was 
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136. It should be kept in view, in framing a submiasion-clause in 
a contract of lease, that if its terms be so broad as to '^ imply that the 
parties were bound to submit all questions which might arise on the 
construction of the lease/' some of the Judges, in the case of Montgo- 
merie, expressed great doubt whether such a clause would be effectual 
against singular successors in the lands. Because *' the construction 
of the lease is a matter proper for Courts of law ; and such a clause 

vUra virei of the arbiter, either to give the authority, which he had done, to sink 
the new pit, or to awaid damages for the temporaiy want of the pit. 

In defence, the lessee pleaded homologation by the purchaser ; and sepcaratimf 
that the submission-clause, being essential for the extrication of the lease, and a 
condition of the contract, passed, aa part and portion of the lease, against singular 
successors ; that the award was within the arbiter's powers, both because of the 
generality of the dause, in submitting " any dispute or difference respecting the 
true intent and meaning of these presents, or in any manner of way relating to the 
premises ; " and also because the subject of a dispute as to the sinking of a new pit, 
was specially one of the eyentualities contemplated under the lease, as involying a 
recourse to the arbiter. It was within the arbiter's competency to award the damages. 

The L. Ordinary, Ivoiy, assoilzied the lessee, and observed in a note, that he 
''holds the punuers, though singular successors, clearly bound by the clause of 
reference contained in the tack. They have adopted the contract thereby created ; 
and the obligation to refer, not having reference to any matter merely extrinsic, 
or which can be regarded as, in any proper sense, foreign to the proper object of 
the lease, but^ on tbe contrary, constituting an express condition of the contract, 
and necessary to its extrication, according to the modus operandi intended and 
bargained for from the fiist^ it must receive effect as a stipulation essentially 
inseparable from the whole substance of the right." His Lordship held, both that 
the arbiter had jurisdiction and had pronounced a valid award ; and also that the 
pursuer had '' acquiesced in, and homologated, the proceedings of the referee.'' 

L. Ivory further observed, inter aJUoy with respect to the power of the arbiter^ 
under the submission-clause, to deal with the lessor's refusal to allow the new pit to 
be sunk : ^ The real question is. Has the proprietor done justice by his tenant, 
having regard to the whole scope of the lease ? and has there arisen a dispute be- 
tween the parties in regard to that question ? If so, the powers of the referee, as 
conferred by his tack, appear to be sufficiently ample ; for it is there stipulated that, 
' in case of any dispute or difference arising between the said parties, respecting the 
true intent and meaning of these presents, or in any manner of msj relating to the 
premises, either during the currency of this lease or after the expiry thereof, all such 
disputes and differences shall be submitted to,' and disposed of by, the referee." 

On a reclaiming note, L. Pres. Boyle concurred with the L. Ordinary, holding that 
homologation had barred the purchasers from their present action ; and, moreover, 
that the submission-clause was not extrinsic to the lease, but " of the essence of the 
contract;" and therrfore transmitted against singular successors; and further, 
'^ that the words of the dause reach every dispute that can possibly arise between 
the parties." 

L. Mackenzie concurred ; observing, inter aUa^ that the submission-clause was 
*' a most proper and reasonable condition of the contract " of lease, and was there- 
fore good a^^unst singular successors. 

lu Fullerton concurred in holding that the plea ,of homologation supported the 
L. Ordinary's interlocutor of absolvitor. But on the subject of the transmissibility 
of the submission-clause against singular successors, and as to its true scope, his 
Loidship expressed himself as follows : ^ The clause of reference is veiy broad, and 
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as that is not a necessary part of a lease as between landlord and 
tenant. In all the cases in which it was held that a stipulation such 
as this was transmissible against singular successors, either from 
usage or from the nature of the thing, arbitration was necessary for 
the purpose of extricating the lease." ^ But, apparently, a submission- 
clause which forms a ** proper and reasonable condition " of the con- 
tract of lease, and is fairly requisite for its extrication, ** must receive 

really seems to imply that the parties were bound to submit all questions which 
might arise on the construction of the lease. I would not be inclined to say that 
sudi a clause was transmissible against singular suocessoni. The construction of 
the lease is a matter proper for courts of law, and such a clause as that is not a 
necessary part of a lease, as between landbrd and tenant. In all the cases in which 
it was held that a stipulation such as this was transmissible against singular 
sucoessoTB, either from usage or from the nature of the thing, arbitration was neces- 
sary for the purpose of extricating the lease. But I think it unnecessary to decide 
any general principle of law, as the matter in dispute, in this case, is one of thoee 
questions which are specially referred to the arbiter by the lease. If I were satisfied 
that the clause relied on by the pursuers gare' the landlord absolute power to 
daim the rent^ and stOl refuse to open new pts, I would have great difficulty in 
sayingi that» in these drcnmstances, this question could be adjudicated on by an 
arbiter, against the consent of a singular successor. But I do not take that view 
of the clause ; it conferred upon the landlord an aHntriwn bonum et ce^tiw* ; but 
it is impossible to hold that it entitled him absolutely to refuse that any UbW pit 
should be opened. I therefore think that this was just one of the questions which 
fell within the description of disputes which the arbiter could competently decide, 
since its settlement was necessary for the extrication of the lease. The landlord 
was bound to assign a reasonable cause for his refusal, and the question whether he 
had such cause fell under the category of duputes contemplated by the lease. The 
right of refusal cannot be capriciously exercised. The whole judgment of the arbi- 
ter proceeded on the footing that the landlord was not entitled to refuse his consent 
without some good ground ; and holding that principle, I think the arbiter was 
entitled to say that the case was within his jurisdiction." 

*' With regard to the question of damages I have more doubt. Still I think it 
fSurly fell under the arbiter's juriBdiction, and was a proper accessory to the decision 
on the other point of the case.'' 

'^ I go on the ground that the matters settled by the arbiter were specially 
described in the lease as matters to be referred to him, and not on the ground that 
a general obligation to refer is transmissible against singular successors." 

L. Jeffrey concurred on the point of homologation, but observed, inter alia : 
** I rather agree with L. Fullerton, that a general clause of reference does not bind 
a singular successor as to matters of the nature described by his Lordship. I do not 
think a singular successor would be called upon, by such a general clause, to submit 
to the decision of an arbiter on such a question as that raised in the case of the 
Duchess of Sutherland, viz., whether the tenant was entitled to retain a portion of 
his rent as remuneration for acting as ground-officer, or in any other capacity. But 
the question is, Is the stipulation now in question a matter referable to the general 
rehition of landlord and tenant, and to Uie easentialia of the contract of lease ? " 
His Lordship then stated the particular grounds on which he held that the dispute 
between the parties, in thii instance, '* touches the essentiaUa of the contract, as to 
the proper working of the coal, and so falls within the jurisdiction ci the arbiter. 
On that point I have no doubt." 

^ Per L. Fullerton, in Montgomerie, mpra. See also opinion of L. Jeffrey, ihid, 

F 
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effect, as a stipulation essentially inseparable from the whole sub- 
stance of the right ;" and, accoidingly, it will transmit, along with 
the rest of the lease, as a real right, against singular successors.^ 

137. Where the parties intend to confer power on the arbiter, 
under a submission-clause, to determine on such claims of damages as 
may arise among the other disputed matters between them, it would 
appear to be advisable that they should not rely upon any general 
clause authorising the arbiter to decide '* all disputes and differences,'* 
or the like ; but should use explicit terms, giving him power to decide 
on claims of damages, hine inde. Moreover, the power should be so 
conceived, as expressly to authorise the arbiter to assess the amount 
of damages, if he finds any damages to be due. It is true, that where 
the enforcement of a claim of damages, during the currency of a 
lease, wiU operate " to the advantage of the tenant or the landlord, in 
regard to matters of execution within the lease," ' there would appear 
to be good ground for expecting that the Court would hold the ques- 
tion to fall within such ancillary clauses of submission as those now 
under consideration. But, after the case of Blaikies (infra, sea 1 38), 
parties who wish to give full powers to an arbiter to deal with in- 
cidental questions of damages, should be very explicit in bestowing 
these powers. 

138. As the arbiter, who is intrusted with the power of determin- 
ing on the party's liability for damages, must necessarily investigate 
the facts carefully, in order to enable him to decide that point, it must 
almost always happen that the same investigation places him in the 
best position for determining at the same time what the amount of 
the damages should be. This is so obvious, that it is difficult to sup- 
pose that parties could ever deliberately intend to leave the single 
point of the amount of damages to be determined by a jury trial, at 
the same time that they were empowering an arbiter, under a broad 
and comprehensive submission-clause, to settle all disputes between 
them, and to find either party liable in damages if he saw cause. 
Tet this has recently been the result of a partial reversal of a decision 
of the Court of Session by the House of Lords ;^ and it should have 

^ See opinions of L. Pras. Boyle, L. Mackenxie, and L. Iyoiy,in Montgomerie,fitjpri(i. 

* Per L. Ivoiy, in Peanon, mtpra, sec 181, note. Bee idso case of Montgomerie, 
niprOy see. 135, note, as to damages there awarded. 

3 Blaikiei, Feb. 4, 1854, 16 D. 470 ; June 17, 1852, 24 Scottish Jurist, 537 ; 
and Jan. 28, 1851, 13 D. 527. 

This case is important with regard to the oonstiuction of an anoillaiy submission- 
clause. 

An extensive contract was made between the Aberdeen Bailway Co. and Messrs. 
Blaikie of Aberdeen, " for the supply of cast and malleable iron work, rust^ cement, 
white, metallic, milled, and sheet lead, patent lead pipes, and various other articles,*' 
conform to certain scheduled prices ; all which the manufactureis were to supply *' to 
the entire satisfaction of the arbiter hereinafter named." In the event of Messrs. 
Blaikie failing to provide the articles iii the quantities, and within the times, fixed 



B. I. C. IV.] CONSTRUCflON OF tEF. CONTRACT OF SUBMISSION. 8S 

the effect of inducing those who prepare a contract, containing an 
ancillary sabmission-olause, to be very explicit in stating the arbiter's 

by the arbiter, he was empowered to take the contract ont of their hands, and to 
employ others in their place. 

The contract contained a clanse submitting to Gibb, the company's engineer, as 
arbiter, ^ all disputes and differences which may arise between ihe sereral parties 
liereto, regarding the true intent and meaning of any of the provisions before written, 
or regarding the quantity, state, and condition of the materials hereby contracted 
for, or the quantities that may require to be actually ftimished by Messrs. Blaikie, 
and generally all disputes and differences in any way connected with, or arising out 
'ai, the execution, or failure to execute, the work' hereby contracted for, whether 
herein specially submitted or not.** 

During the progress of the work, the Bailway Co. began to employ other parties 
to supply the articles in question, although they had not applied to the arbiter to 
take the contract out of the hands of Messrs. Blaikie. These gentlemen then lodged 
a claim with the arbiter, craving an order on the Biulway Go. to implement the 
above contract by continuing to take from them the whole articles above specified 
which might be required for completing the nulway, and also asking an award of 
damages for the breach of contract which they alleged had already taken place. 

The Railway Co., besides objecting to the competency of the procedure before 
the arbiter, l»ought an action to have it declared that the claim made by Messrs. 
Blaikie did not fiiU within the submission, and that Gibb was not entitled to take 
proceedings therein, *^ or to judge or dispose of the daim made by Messrs. Blaikie, 
or to assess and fix the amount of their claim of damages." They also craved in- 
terdict against farther procedure before the arbiter. Messrs. Blaikie stated, as their 
first plea in defence, that the questions raised by the declarator fell under the clause 
of reference to the arbiter, and therefore the action should be dismissed. 

The arbiter proceeded with the subnussion, while the declarator was pending in 
Court) and first issued one interim award, by which he found the Railway Co. liable 
in damages ; and afterwards another, by which he assessed the damages at j£l704. 
A chaige being given on this award, the Railway Co. presented a note of suspen- 
si )n, which was passed ; after which the suspension lay over till the issue ot the 
declarator. 

In the declarator, L. Ivory, Ordinary, ** in respect that, by the said submission- 
clause, the parties have duly submitted," etc., to Gibb, ** aU disputes and differ- 
ences which may arisa between them, 'regarding the true intent and meaning 
of any of the provisions ' of said contract, and regarding ' the quantity, state, and 
Condition of the materials contracted for, or the quantities that may require actually 
to be furnished ' l^ Messrs. Blaikie, defenders, ' and generally all disputes and dif- 
ferences in any way connected with, or arising out of; the execution or fisdlure to 
execute the work contracted for : ' And in respect, further, that disputes and dif- 
ferences have arisen between the said parties, and that these disputes and differences 
do regard the true intent and meaning of the provirions of the said contract, par- 
ticularly as to the extent and quantity of articles and materials requisite to be far- 
nished in execution of the work contracted for, and which, accordingly, in due 
implement of said contract, the said defenders are bound to fdmiBh, and the pur- 
suers, on the other hand, are bound to take delivery of, and to pay for : Finds that 
the said disputes and differences do competently and property £bJ1 to be extricated 
and disposed of by the wAd Alexander Gibb, as arbiter under the said submission- 
dause ; sustains accordingly the first plea in defence maintained by the defenders," 
etc. 

On a reclaiming note, L. Pres. Boyle, L. Mackenzie, and L. Cuninghame, con- 
sidering the words of the submission-clause to be of the most comprehensive kind, 
concurred with the L. Ordinary. L. Fullerton differed, holding that the submission- 
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power^ not only to find damages dae, bat to assess their amount, 
where it is intended to confer such power upon him. 

claoBe included ** not all dispates and diflSnenoes whioh may arise on the oonstnie- 
tion of the contract, bat only disputea and diiferenoeB whidi might arise * oat of 
the execution or £Euluie to execute the work ;'«.«. if there be meaning in lan- 
guage, the differences and disputes regarding the way in which the work was done 
hj the defenders, — the only party by whom any work was undertaken to be done 
under the contract. For the only obligation on the pursuers was, not to perform 
or execute any work, but solely to pay the scheduled prices for the work which was 
done by the defenders." His Lordship also obser?ed that the contract between the 
parties imposed no express obligation on the Bailway Co. to take their whole mate- 
rials from Messrs. Blaikie, and that the ** question of law/' whether the Company 
were so bound under " a supposed legal implication,'' involTod in the ccmtiact, was 
a question which he conceiyed the parties neyer intended to submit to the dedsion 
of the arbiter. The Courts aooordin^y, by a migority, adhered to L. lyory's inter- 
locutor. On appeal, L. St. Leonards, Chancellor, obeerred : ** The main point was, 
whether or not the arbiter had, under the articles in question, a power to determine 
the construction of all the coyenants and obligations in the instrument. That led 
to a consideration of what was the true construction of the agreement, althou^ they 
are yery distinct questions. The third question was, whether he had exercised pro- 
perly the power which he assumed, of assessing the damages for the breach, and con- 
tinuing to assess those damages." 

^ Now, my Lords, I am dearly of opinion that^ by the true construction of the 
agreement, the parties were not bound to take all the materials which they required 
from the Company. But the question of the construction of the arbiter's powers 
is quite a different question ; for if, by that dause, power is giyen to the arbiter to 
decide upon the true meaning of all the obligations, it is then perfectly indifferent 
what my opinion may be in regard to the true construction ; because, whether ha 
has dedded erroneously or correctly, if he had the power, that must be the construc- 
tion adopted." 

" Now, my Lords, that is a mere question of construction, and not depending 
upon any rule of law. The words naturally import, no doubt, upon looking at them, 
that the arbiter had the power. Four judges of the Court bdow were in fayour of 
that construction. My noble and learned Mend (L. Brougham) is of opinion with 
the majority. My opinion, upon the true construction of the oontract, certainty 
would be, that the arbiter had not the power ; but, as the matter stands, it is a 
question simply of construction. It is an ambiguous dause ; and there being so 
much authority in fayour of the construction of the Coart bdow, that part of the 
judgment of the Court below will be affirmed." 

^ My noble and learned friend and mysdf haye both agreed that the arbiter has 
exceeded his power as regards the assessing of the damages, and therefore that part 
of the interiocutor which affirms his proceeding in that respect will be reyened ; and 
the cause will be remitted to the Court bdow to do what may be just^ and we will 
ask the learned counsd on both sides to draw up a minute of what they think should 
be the nature of that remit." 

L. Brougham obseryed that he also differed from the arbiter in the oonstmction 
which he had put on the agreement of the parties ; ^ but that is wholly iwimoAjiwal 
in this case, because the real point is, whether or not the parties did intend to 
submit that, among other matters, to the arbiter. My noble and learned friend 
and myself unhappily differ upon the second point. It is quite unnecessary to say 
whether we agree upon the first." ** On the other pointy namdy, with respect to the 
assessment of damages, we are entirdy agreed." 

His Lordship further observed : '^ We consider this to be a question on the con- 
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CHAPTEE V. 

THE PECULUB BULE, IN ABBITRATION LAW, WHICH PREVENTS THE 
XNFOBGBICENT OF AN AGREEMENT TO SUBMIT, UNLESS THE ARBITERS 
BE NAMED IN THE AGBEEMENT ; AND THE LIMITATIONS OF THAT 
BULE. 

139. An agreement to submit disputes and differences to one or 
more arbiters who are not named, is ineffectual in law. When a 
dispute has eventually emerged, and the very case has thus arisen 
for which it was meant to provide by the agreement, still, if either 
party shall, at his mere pleasure, refuse to name an arbiter, no means 
at present exist for compelling him to fulfil his obligation. 

140. A series of decisions has firmly fixed this to be a general 
rule in the law of arbitration.^ But it has been repeatedly observed 
on the Bench, that the grounds on which it rests are of an unsatis- 
factory character.^ Nor can any reasonable doubt be entertained that 
its practical operation has been attended with great hardship, and 
has often defeated the plain object which was in the view of the 
parties when entering into important and onerous contracts. No 
remedy, however, can now apparently be applied, without the inter- 
position of the L^islature. 

141. Such an agreement generally forms part of another contract 
which, at the time when the dispute arises, either has been, or is in 
the course of being, implemented ; nevertheless, the agreement itself 
remains practically ineffectual and inoperative.' 

straotioii of an instnunent, which is, to a certain degree, a question of law, inasmuch 
aa these questions are for the Court, not for the jury ; nerertheless, it is in the 
nature of a question of fMst so far, that it is for the purpose ci disoorering what the 
intoitioDS of the parties are, that you undertake the examination of that instrument" 

The case was remitted, with a declaration that " the arbiter was not empowered 
to assess and fix the amount of Messrs. Blaikies' daim for damages." Under this 
remit, the Court of Session, holding that their interlocutor necessarily remained 
entire, unless in so far as it was altered, repeated the abore declaration, and to that 
extent only altered the L. Ordinary's interlocutor ahore quoted. 

It may be explained incidentally, that no resort to jury trial was eventually had 
for the purpose of assessing the amount of the damages, as the contract itself -was 
ultimatdy set aside upon grounds which had no relation to arbitration-procedure. — 
Blaikies, July 20, 1864, 1 Maoq. 461. [See also Milne and other cases cited in 
note, p. 78.] 

^ Buchanan, June 25, 1709 (14593) ; Davidson, Feb. 28, 1810, F. C. ; Hendiy's 
Trustees, May 28, 1851, 13 D. 1001 ; Milne, Feb. 15, 1770, 2 Pat. 209. 

In France : ** Le compromis d^ignera les objets en litige, et les noms des arbitres, 
k peine de nullit^" — Co<L de Proc. Civ., 2* part., liv. iiL sec. 1006. 

' " The reasons why such submissions should not be effectual are nowhere very 
well explained," etc.— Per L. Mackenzie, in Smith, etc., Feb. 28, 1848, 5 D. 749. 

> In the case ci Buchanan, iuprOj the agreement to submit formed part of a con- 
tract of copartnery. In the case of Davidson, tuproj it formed part of a contract 
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142. The foresaid general rule will still apply, although the 
arbiters are designated hj description, as those persons who may be 
the holders of certain known public offices, at the time when the 
disputes shall emerge which are to be the subject of arbitration. 
Such specification still leaves it quite uncertain what particular indi- 
viduals may be the actual holders of these offices at the time in 
question, and is therefore incompatible with any actual delectus 
personce. It was accordingly held ineffectual to agree to submit any 
disputes which might emerge, " to the Chairman, Deputy-Chairman, 
and Secretary, for the time being, of the Chamber of Commerce of 
the City of Glasgow, or any two of them.** Even in a purely mer- 
cantile question, arising out of a contract of copartnery, a party was 
found not to be barred by such agreement from pursuing an ordinary 
action in the Court of Session, just as if no such agreement had' 
existed.^ 

143. Further, the foresaid rule will still apply, although the 
agreement contains a provision for the express purpose of meeting 
th^ event of either part/s refusal to name an arbiter, by referring in 
that case to any party, to be named by a person who is merely 
designed as the holder of a certain public office ; — as, for example, 
by referring " to any person to be named by the Sheriff of Lanark- 
shire (the Judge- Ordinary of the bounds), on the application of either 
of the parties, — which application either of the parties is hereby 
authorised to make, as sole arbiter in the premises/'^ 

144. If the agreement to submit shall name the individual arbiter 

« 

between a builder and the heritors of a parish, for the erection of a church. In the 
case of Hendry's Trustees, the agreement oocwred as part of a minersl lease. The 
case is noticed ^fra, sec. 143. 

1 Buchanan, June 25, 17d9 (14593). Bell's Princ., sea 391. 

' A mineFsl lease contained the aboye clause ; and disputes having arisen, and 
the kndlord having refiised to concur in naming arbiters, the tenant applied to the 
Sheriff of Lanarkshire, in tenns of the agreement^ who appointed a mining engineer 
as sole arbiter. The landlord then brought an advocation, and the L. Ordinary, 
Wood, remitted to reftise the tenant's application, with expenses. His Lordship 
observed, in a note : '' A reference, not to a particular individual named, but to a 
person by description^to the person who may hold a particular office or situation — 
is ineffectual. And if so, it appears to the L. Ordinary that a general reference, of 
the kind in question, cannot be bindin^^y made, by delegating, not to a third person 
named, but to a party who may, at some future time, fill an office, or answer to a 
description, to nominate an arbiter." 

A reclaiming note was presented, but the Court unanimously adhered. L. 
' Fullerton observed, that he concurred with the L. Ordinary, who, *' as a reference 
directly to 'the Sheriff of Lanarkshire' would have been bad, concludes that a 
reference to that official character to name an arbiter is a step further in the removal 
of the appointment from the direct nominatbn of arbiters by the parties." — 
Hendry's Trustees, May 28, 1851, 13 D. 1001. 

[In one case the appointment of an umpire by ''description of office" is now 
sanctioned by the Legislature ; 35 and 36 Vict. c. 46, sec. 1, § 1.] 
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or arbiters, it is no objection that the disputes or differences which 
are to form the subject of arbitration are future or contingent merely, 
and have not yet emerged. The agreement is, nevertheless, effectual 
and binding.^ 

145. There is, however, a special class of agreements to submit, 
which the Court will enforce against the parties, although arbiters 
have not been named in the agreement Such agi-eements do not 
contemplate the decision of proper disputes between the parties, but 
the adjustment of some condition, or the liquidating of some obliga- 
tion, contained in the contract of which such agreement to submit 
forms a part In such circumstances, unless the agreement to submit 
was enforced, the contract to which it effeirs could not be extricated 
or carried into effect' 

146. Thus, in the case of a sale, where it forms part of the contract 
that the price to be paid shall be such sum as shall be fixed by arbi- 
ters mutually chosen, the agreement to submit the determination of 
the price is effectual in law, although the arbiters have not been 
named. Were it otherwise, the contract of sale itself would remain 
inextricabla' 

^ It is probably unneoessaiy to quote any cases in respect to a mle which is so 
frequently exemplified in practice. See M'Caul, March 1, 1831, 9 S. 522 ; Bobert- 
son, Jan. 22, 1835, 13 S. 289, etc. 

' {The result of the various cases referred to in the text and notes may be briefly 
stated thus — (1.) In every case a submission to the " future holder of an office " is 
void from uncertainty. (2.) If the a^ement to submit is not ancillaiy to another 
contract and necessary for its extrication, the arbiters must be personally named, or 
at least clearly designated. (3.) An agreement to refer future disputes to arbiters 
to be mutually chosen is binding when anciHaiy to another contract and necessaiy 
for its extrication. — The reason assigned for the first of these rules is the absence 
of ddechu pmrwna ; but, in the attempted submissions of the kind which have 
occurred, although no physical individual was named, the parties advisedly selected 
a well-defined jural petsona (^ Sheriff of Lanarkshire," *^ Chairman of Chamber of 
Commerce," etc.), specially fitted for the office of arbiter. Such submissions would 
therefore appear to be quite compatible with the doctrine of delectus persoiuB in a 
wider sense than that in which it has been hitherto understood. It is also 
noteworthy that in one case the Legislature sanctions the appointment of an 
umpire ** by description of office " {mpra). With regard to the second rule, there 
seems to be no good reason why a simple undertaking to refer a dispute to 
arbitration, without a d$ prassenU nomination of arbiters, should not be as binding 
as any other contract As to the application of this rule, see the instructive case 
of the Elgin Lunacy Board v. Bremner and Elder, cited at p. 45 (1 R. 1155, and 
2 R., H. L., 136), where the strict Scotch interpretation of the rule was rejected by 
the House of Lords. In that case L. 0. Shand and the four judges of the Second 
Division were unanimous in holding that the reference waa bad, having been made 
to a fluctuating and uncertain' society ; but the House of Lords held that the reference 
was good, the society being quite clearly designated, although none of its members 
were named.] 

' See authorities, tn/m, sea 147. [The authorities cited in the following note 
appear to warrant the doctrine laid down by the text, but it is worthy of remark that 
none of them apply to the simple case of a contract of sale. In all these cases the 
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147. In like manner, in the common case of a lease, containing 
an agreement that, at the expiry of the lease, the tenant shall have 
his stocking taken off his hands by the landlord, at a valuation to be 
fixed by two men mutually chosen ; or an agreement that, if the 
tenant be removed during the currency of the lease, he shall be 
allowed such compensation as shall be fixed by men mutually chosen ; 
or an agreement that, if a landlord should wish to avail himself of a 
break in the lease, the tenant should nevertheless have right to re- 
main, on paying such additional rent as should be fixed by two men 
mutually chosen ; — ^these or the like agreements will be valid and 
effectual, although the arbiters are not named. The Court will enforce 
the obligation, in the event of either jparty refusing to name au 
arbiter.^ 

parties were already bound by an antecedent contract ; the dauae of aabmiBBion wan 
of an execatorial character ; the contract had been entered into, and partially exe- 
cuted, on the ffuth of the validity of the submiBsion-dauBe | rsi non eratU iwUgrw ; 
had the obligation to refer to arbiten to be mutually named been dedared inoper- 
ative, great hardship, if not ruin, would have been caused to one of the parties. In 
these circumstances the Court hdd that the obligation should be enforced, or relief 
othennse afforded, in order that the contract might be extricated. If, on the other 
hand, the sole contract were one of sale at a price to be fixed by two arbiten to be 
mutually chosen, none of the above grounds of judgment would apply. The fixing of 
the price would be a condition precedent to the parties being bound. In sudi a case, 
justice would certainly require that the obligation to refer diould be enforced ; but 
if the arbiters named should disagree, if they are not empowered to name an oversman, 
and if either of the parties should decline to name another arbiter, it would seem that 
the contract of sale could never come into operation. Both parties having implemented 
their primary obligation to nominate an arbiter, and this mode ci fixing the price 
having failed, the conditional contract would be at an end ; res fuerint itUegra; 
there would be no contract to extricate, and no hardship or loss could ensue. In a 
case of this kind it is therefore improl»ble that the Court would interfere to make 
a new contract for the parties. By the later Roman law, a contract of sale at a price 
to be fixed by a third party became binding as soon as the price was so fixed ; but, 
if the arbiter could not or would not fix a price, the contract was at an end. — Gaius 
3. 140 ; Inst. 3. 23. 1 ; Cod. 4. 38. 15.] 

1 Land was let seven years on condition, inter alia, that the landlord should 
have power to resume possession during the currency of the lease, the tenant being 
^* bound to cede possession of the same, on being allowed such compensation, for 
whatever number of the said seven years may then be to run, according as the same 
shall be ascertained by men mutually chosen for that purpose.** The landlord 
resumed possession, and the tenant and he made a reference of the amount of com- 
pensation to two arbiters, who gave forth an award. The tenant then raised an 
action to reduce the award, in respect of certain irregularities, and to daim com- 
pensation in Court for the interruption of his possession. The award was reduced ; 
but, with respect to the conclusion for compensation, the landlord objected that the 
agreement to submit was still in full force, being the prescribed method of liquidat- 
ing an important obligation in the contract of lease ; and that the tenant was 
bound to concur in naming new arbiters. The Court, after considering, minutes of 
debate, unanimously affirmed the interlocutor of the L. Ordinary, Cockbum, which 
found '* that the pursuer is not entitled to demand either a proof by commission 
or on a trial, but is bound to concur with the defender in the nomination of ' men 
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148. A stipiilation is not nnfrequently introduced into a lease of 
coal, that the tenant may relinquish the lease whenever, in the 
opinion of skilful men mutually chosen by the parties, the coal shall 

mutoally chosen,' to ascertain the compensation due," etc. ; and appointed " each 
par^ to name a man to whom a remit may be made, within eight days." 

At the advising in the Inner House, L. Mackenzie distingnished three sets of 
cases, and observed that, as to the first, in which dispates had already arisen, and 
as to the second, in which disputes were contemplated as likely to arise, he ^ would 
have had great difficolty in sustaining a submission, or agreement to submit, to 
parties not named. The reasons why such submissions should not be effectual, are 
nowhere yeiy well explained," etc.—** But a third set of cases is to be distinguished 
from either of these, — ^where no difference has arisen, or is contemplated as likely 
to arise ; but where neither the one party nor the other knows the value of a par- 
ticular subject, and where it is necessary that they shall have a valuator. A 
reference, in such cases, made beforehand, in order to make a bargain, diffen from 
either of the other two classes of cases. It takes place in sales. A sale may be 
made by a reference of the price to one of the parties. The Boman law held that 
to be a good sale, and I d(m*t think it illegal But suppose it is agreed that two 
persons shall be named to fix the value d the article agreed to be sold, I don't see 
why it should not be good, in order that the bargain may be carried through. If 
this is the case in the contract of sale, why should it not be in other conttaots ? 
There are other contracts, of great importance, in which agreements of this sort are 
common in practice ; for instance, in the contract of lease, where a party agrees to 
take stocking at a valuation. Such agreements occur perpetually. The universal 
practice in the Sheriff-Courts, I believe, is to enforce them. I have a strong im- 
pression that a general finding by us — that a reference in a contract oi any kind, to a 
referee not named, is null — ^wonld be attended with the most serious consequences." 

L. Fullerton : ** The distinction is quite obvious. The only puzde about it 
arises from not looking at the sense in which the words, * part of the contract,' are 
used in the cases. There are cases in which the subject referred may be called 
' part of the contract,' as in the case ci the Magistrates of Edinburfi^^ But in the 
dass of cases which are similar to the present, the words, * part of the contract,' 
are used in a different sense ; meaning that the reference is necessary to liquidate 
the obligation come under by the contract When the price is to be fixed 1^ 
reference, that is not a dispute arising between the parties ; but something neces- 
sary to liquidate part of the contract When the reference is essential to liquidate 
the obligation come under by the party, it is good, though to a person not named. 
If not, what would become of the obligation f Nothing is fixed by the contract ; 
and if it is not to be fixed by a reference, there would be no obligation at alL 
There is no authority against such a reference." 

L. Jeffrey concurred, but not without difficulty. 

L. Free. Boyle thought the distinction between the respective sets of cases was 
well established, and concurred with the other Judges. Smith, eta, Feb. 28, 1843, 
5 D. 749. 

This important and rather subtle question received further elucidation in the 
case of Hendry's Trustees, May 28, 1851, 13 D. 1001. A submission-clause in a 
mineral lease provided, that '*in case any disputes or differences shall arise" ''as 
to the true intent and meaning of these presents, or as to the construction or imple- 
ment of any of the prestations, provisions, and others before written, etc., or as to 
any other matter or thing, in' any manner of way, arising out o^ or in connection 
with, the present lease, the same shall be and are hereby referred " to certain per- 



I Milne, Feb. 15, 1770, 2 Pat. 209. 
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Have become incapable of being worked to advantage. Under audi 
a clause, though the arbiters are not named, the parties are neverthe- 
less bound to adopt their contract-method of ascertaining the work- 
ability of the coal, when that question may require to be determined. 

sons named ; whom failing, to any person to be named by the Sheriff of Lanark- 
shire. It having been necessary to apply to the Sheriff to name an arbiter, the 
above {vovision (as already noticed, sec 143) was held not to be binding. 

At disposing of the case, L. FuUerton observed that it was an ordinary rule, that 
** a general submission to arbiters not named, could not be sustained ; ^ but that 
there was ** an exception to the general rule, which applied only in cases where the 
ascertainment of a point, essential to the extrication of a special stipulation in the 
contract, is made part of the stipulation itself: as, for instance, when parties bind 
themselves to pay and receive a sum, to be fixed by men mutually chosen : or to 
accept their opinion as the criterion of the existMioe, or non-existence of some con- 
tingency, on which the obligation of the parties is, by the contract, dependent" 
But his Lordship held that these circumstances did not apply to the case of an 
application to the Sheriff (in terms of the agreement) to name an arbiter, " in a 
submission as general as can well be conceived." 

In this case, besides the above very comprehensive clause, there was a separate 
and specific provision, that at the dose of the lease, the tenants should offer .the 
machinery to the landlord ^ at the price to be put thereon by two neutral men, to 
be mutually chosen by the parties, which fidling, by the Sheriff of Lanark- 
shire." 

L. Ivory remarked on the distinction between these two several clauses, ob6erv-> 
ing that, if an offer of sale of the machinery had been made in terms of Uie lease, 
^the question must have been extricated by reference to two men of skill ;" and 
added : ^ The purpose of the submission is not to ascertain what the lease stipulates, 
bat arises out of matters which infer non-performance or n^ect. Questions as to 
the liquidation or extrication of the stipulations of the contract^ are the kind of 
matters which the authorities have dealt with, as forming part of the contract ; and 
if the question does not fall within that description, it cannot be brought under the 
exception to the rule which requires that the arbiters should be named. If the 
submission is not an essential part of the contract, it falls under the general rule^ 
that there can be no good submission of this general nature,. to parties ci whom 
there is not a direct delectus." 

See a point connected with this subject, involved in the disposal of Cochrane, 
Feb. 3, 1859, 21 D. 369. 

The case of Munro, Dec. 18, 1823, 2 S. 508, also belongs to this dass. A land- 
lord, in 1810, resumed possession, during the currency of the lease, under a clause 
which enabled him to do so, on taking over the tenant's stock of sheep at a valua- 
tion, to be made '^ by two persons to be mutually chosen." In 1820, the tenant 
raised an action for the value of the sheep, and the L. Ordinary remitted to a man 
of skOl to ascertain and report on their vdue as at the time of delivery. Bib Lord- 
ship afterwards decerned in terms oT the report The defender reclaimed, and 
craved a remit to the Jury Court But the Court adhered ; holding ^ that it was 
part of the agreement that the value should be ascertained by valuators ; that it 
was the &ult of the landlord that a valuation had not been made in 1816 ; and 
that tlus was the only mode of extricating matters, and was, besides, the best 
evidence" in the circumstances. 

It is true that in this case there was no actual remit to mutual valuators in 
terms of the agreement in the lease ; such remit being, in the circumstances, im- 
possible. But the existence of the agreement was recognised by the Court as an 
important element in enabling the tenant to object to any remit to the Jury Court ; 
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It is the specific mode of carrying out the contract of lease itself, 
and clearing the tenant's right to relinquish his lease, ivhen it 
^nerges, on the one hand, and the landlord's obligation to accept 
the relinquishment on the other.^ 

and there seems to be no reason to doubt that, if the question had oome before the 
Court, immediately on the landlord*s resumption of possession, the agreement would 
have been literally enforced. 

On this subject, the case of Wallace, July 20, 1715, 5 3uppt. 7, is interesting, 
as it shows that the enforcement of this class of obligations to submit is not of novel 
introduction into the law of SootlancL Sir T. Wallace set his salt-pans for twenty- 
one yean, with an option to either party to be *' free at the end of ilk seven years,*'^ 
on certain notice. The tack further contained a clause, *' That in case at the first, 
or any other freedom, during the said tack, Sir Thomas should not incline to keep 
the tack in the terms above mentioned, that he obliged himself to stand to the 
determination of two indifferent men, mutually to be chosen by him and the tacks- 
men, as to what augmentation of tack-duty they should be obliged to give during 
the space of the next freedom ; and in case of variance, an oversman was to be 
chosen by them." Sir Thomas attempted to remove the tacksmen at the dose of the 
fint septennial period. They pleaded, inier aUa, that they w«n imdj lo name »n: 
arbiter under the above eUuiiie, and that Sir Thomas was bound to name another, 
who should fix what additional tack-duty was to be paid by them for the next seven 
years. Sir Thomas answered, inter aliaf that such a submission ^ would come to 
nothing, for the pursuer can name such arbiters as will never comply (concur J) 
either in the decision or the choice of an oversman." 

The Court found, ** That the defenders being willing to submit to a frurther 
tack-duty, and name an arbiter, the pursuer was also bound to name another ; and 
the Lords did limit a time for the parties to name their arbiters, and a farther time 
to pronounce their decreetnirbitial ; and superseded to detecmine in the removiug, 
till both terms were elapsed." 

[See also opinion of L. Benholme in Campbell v. Shaws Water Co., June 2, 
1864, 2 Macph. 1130.] 

^ In a lease of coal with a fixed rent, it was stipulated that, ^ in the event of 
the coal becoming exhausted, or that by unforeseen acddento, etc., it shall become, 
in the opinion of skilful men mutually chosen by the parties, incapable of being 
wrought to advantage," the tenant might relinquish the lease. Two men of skill 
were then mutually chosen, who inspected the coal, and differed in opinion on the 
point submitted to them. The tenant thereon brought a declarator that he had a 
right to relinquish his lease, alleging that, in point of lact, it could not be worked 
to advantage, and offering to prove this to the satisfaction of a jury. The land- 
brd objected that this was a point peculiarly fit to be ascertained by men of skill, 
after themselves inspecting the coal ; that, by the special agreement d the parties, 
it was not to be sent to a jury, but to be determined by men of skUl, mutually 
chosen : and that it was only a report by two men of skill which could purify the 
condition of the tenant's right under the contract to relinquish the lease. The 
tenant answered, that the agreement to refer this point to men of skill could not 
practically be esioroed, as the arbiters were not named ; and that, at any rate, as 
each party, before naming any future arbiter, might perhaps find the means of 
knowing his views on the point in question, there would probably always be a differ- 
ence of opinion between friture arbiters, as there had already been between the two 
arbiters who were originaUy appointed. 

The Court assoilzied from the declarator, holding that the parties had, by special 
agreement, excluded this question from the tribunal of a jury, and fixed, as a con- 
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149. Such an agreement to submit was not held to be either satis- 
fied or evacuated, although arbiters had been named under it and 
had pronounced an award ; the award itself having been reduced. In 
such circumstances the Court held the agreement to be still in force, 
and that it had not received due implement ; and they accordingly 
ordained each party to fulfil his own obligation by naming an 
arbiter.^ 

150. In like manner, such an agreement to submit was not held 
to be exhausted or evacuated by the circumstance that two arbiters 
had once been named by the parties who accepted the office, but 
found themselves unable to agree in opinion. The Court held the 

dition of the tenant's right to relinqaiBh the lease, that there should fint be ob- 
tained a report by two men <ji skill, to the effect that the ooal oould not be wrought 
to advantage. Dixons, June 2d, 1830, 8 S. 970. 

A similar question was more recently raised in Meny and Cnnningham, Jnly 
15, 1859, 21 D. 1337 ; [June 7, 1860, 22 D. 1148 ; affd. March 26, 1863, 1 Macph., 
H. L., 14.] In that case the Judges differed in opinion, and a perusal of the Tiews 
delivered from the Bench will be found highly instructive. 

It is material, at the same time, to observe, lest the difference of opinion on the 
Bench, in this case, should be supposed to be great-er than it really was, that all the 
Judges approved ci£ the principles laid down by L. Fullerton in Hendiys Trustees, 
when pointing out instances illustrative of the application of that exceptional rule 
which sustains the validity of an obligation to submit^ although no arbiters are 
named in the obligation. Therefore the authority ci that case, and of others which 
involve the same principles, remains not only unshaken, but confirmed by all the 
Judges in the case of Merry and Cunningham. 

Adopting the doctrine which was enunciated in Hendry's Trustees, a question 
still remained in the case of Merry, which was of an entirely special nature, viz., the 
sound construction of the 10th Aitide in the '' Heads of Agreement " for a lease 
(which contained the agreement to submit), to the effect of thereby determining 
whether the case of Merry fell within the foresaid exceptional rule. On this par- 
ticular question, which cannot again arise, unless in regard to the construction of 
some other submission-clause conceived in precisely the same terms with the fore- 
said 10th Artide, their Lordships differed in opinion : the L. J. Clerk Inglis hold- 
ing that, according to its sound construction, it was '' a mere obligation to refer, 
independent of the stipulation as to the right to abandon the lease on the occmv 
rence of certain events ; " whereas Lords Wood, Cowan, and Benholme held that 
the foresaid 10th Article was so expressed, that ^ the reference is made essential 
to liquidate the obligation come under, and is therefore, agreeably to the con- 
ception of the contract between the parties, the only mode in which it can be 
liquidated." 

It seems important to keep this in view, because otherwise it might be supposed 
that a valuable rule, of much practical use in a difficult department of arbitration 
law, had itself been called in question ; whereas the question affected not the 
soundness of the rule itself, but merely its application to a particular submission- 
daiise. 

The Court, by a majority, held that *' there was constituted a valid and effectual 
obligation to refer to arbitration the question, Whether the minerals let are work- 
able only at an evident loss 7^' although there was no nomination of arbiters in the 
submission-clause. 

^ Smith, Feb. 28, 1843, 5 D. 749. 



B. I. C. v.] AGREEMENT TO SUBMIT TO ARBITERS, NOT NAMED. 9 3^ 

agreement to be still in force ; and refused to send the determination 
of the point in question before a juiy.^ 

151. Such an agreement to submit will also, in the general case, 
remain in force notwithstanding the death of one of the parties. The 
agreement is part and parcel of another contract, and, in the ordinary 
case, has an equal endurance with the primary contract;' so that, 
when the primary contract transmits against the representatives of a 
deceased party, so likewise will that part of the contract which con- 
sists of the agreement to submit 

152. It should be observed, that, unless where parties agree to the 
nomination of a sole arbiter, or else provide for the appointment of an 
oversman where there are two arbiters, great practical difficulty may 
be experienced in making the submission-clause efiTectually operative 
for the extrication of the contract' In the case of Merry and 
Cunningham, already noticed, a difficulty of this kind occurred . The 
10th head of Articles of Agreement for a lease provided, that the 
tenants might give up the lease, if the minerals became only workable 
at an evident loss, ** on the same being ascertained by arbiters mutually 
chosen.'* After it had been found by the Court that this constituted 
a valid and subsisting agreement to refer, although the arbiters were 
not named, it was contended by the pursuers, that, according to the 
true and bonajide import of the agreement, parties were bound, in 
naming arbiters, to insert a clause providing for the devolution upon 
an oversman, in the event of the arbiters differing in opinion : because, 
otherwise, the agreement would, not improbably, be abortive and in- 
operative. The action also concluded alternatively, "in the event of 
the submission becoming, from any cause, inoperative or ineffectual, 
to have it found and declared that the minerals had become workable 
only at an evident loss ;" upon which being so found, a declarator of 
the pursuers' right to renounce their lease was further concluded for. 
The defender answered, that the Court could only ordain implement 
of the contract of parties, such as it was ; they could not make a new 
contract for the parties. But it woidd, in effect, be a new and differ- 
ent contract which would be imposed on them, if the Court ordained 
any provision to be made for appointing an oversman, the parties 
themselves never having agreed to do so. As for any ulterior pro- 
cedure, in the event of the contract-remedy proving abortive, there 
was no foundation for it ; and, at all events, it was premature to con- 
sider it. 

153. The opinions of the whole Court were taken on the question, 
whether the Court could ordain the parties to provide for the appoint- 

^ Dixons, June 25, 1830, 8 S. 970, twprOf sec. 148. 

* See iuprOf chap. 4, sea 127, et seq, ; case of E. of Selkirk, sea 156, infrcu 
See also opinion of L. Mackenzie, in Watmore, May 17, 1839, 1 D. 743. 
' See Dixons, ui tupra. 
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ment of an oversman, in the event of the arbiters differing in opinion. 
The Judges held that the Court possessed no power to make such an 
order. L. Pre& M'Neill, in delivering his opinion to this effect, took 
occasion, at the same time, to advert to the possible contingency of 
the arbiters differing in opinion, and the submission-clause being 
thereby rendered inoperative. His Lordship observed : '^ No provision 
is made for the case of the arbiters differing in opinion, or for the 
case of the arbitration becoming abortive from any other causa But 
it does not from thence follow, that the 10th Article is to be wholly 
disregarded ; nor does it follow that, in the event of the minerals 
being workable only at an evident loss, the tenants are to have 
no relief from the payment of rent, unless arbiters, mutually 
chosen, shall concur in opinion that such is the state of the 
minerals." 

" The question whether the minerals let are workable only at an 
evident loss, must, in the first instance, be referred to two arbiters, one 
chosen by each party. If these arbiters shall agree in opinion, their 
award may be conclusive. If they shall not agree, or if tiie Deference 
shall in any way prove abortive, it will then be for the Court to 
determine as to the course to be adopted for the ascertainment of the 
fact I am of opinion that it will be competent for the Court to 
order the state of the fact to be inquired into ; and I think that the 
conclusions of the present summons may be found sufficient to enable 
the Court to do so." ^ 

154. AU the other Judges concurred in these views; and the 
Court found, ''that, according to the true construction of the 10th 
Article of the Heads of Agreement, the question whether the minerals 
are exhausted, or workable only to an evident loss, must, in the first 
instance, be referred to two arbiters, one chosen by each party ; and 
that the defender is under no obligation to enter into and execute a 
deed of submission, containing a clause providing in any way for a 
devolution of the submission on an oversman." Their Lordships, at 
the same time, superseded consideration of the remaining conclusions 
of the summons, in respect that the parties had now named arbiters ; 
and the result of that proceeding was, ante onmia, to be waited for, 
at least for a reasonable time. 

155. It is perhaps scarcely necessary to remark, that any submis- 
sion-clause in a lease (or other contract) which is not in favour of a 
sole arbiter, should carefully provide for the appointment of an overs- 
man in the event of the arbiters differing in opinion. Even although 
the Court incline to hold that they can provide a remedy, in the event 
of the arbiters differing in opinion, and being unable to pronounce an 
award, it will nevertheless save a great deal of time and money, 
besides being probably a much more satisfactory arrangement in itself, 

i[22D. 1165.] 
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if the parties are sufficiently provident, at entering into their agree- 
ment, to regulate this matter for themselves. 

156. It may be noticed that, when the Court have formerly had 
occasion to consider (with regard to a diSevent species factC) their power 
of interposing to assist the bona fidt extrication of an agreement to 
submit, some opinions were expressed which appeared to indicate that 
the Court possessed a certain authority, if it should become necessary 
to exercise it^ But it does not seem that the Court have ever yet 
taken any definite measures in this direction. The parties, on learn- 
ing the views of the Court, have adopted some practical course for 
themselves, which rendered the special interposition of the Court 
unnecessary. 

> In the case of E. <A Selkirk, Jan. 17, 1778 (627), Hailes' Deo. 780, after a 
party had sold lands under an agreement by whioh the prioe was to be fixed by 
arbitration, and after the party had reoeived payment of part of the price, he died 
before the arbiters had made their award. A question was thereafter raised, 
between the purchaser and an adjudging creditor <A the deceased seller, whether 
the contract of sale was not evacuated by the seller's death and the alleged fEill of 
the submission, before the prioe had been fixed by the arbiters ; or whether the 
arbiters were stiU empowered to proceed and make their award of the price, so as 
to extricate the contract of sale as a completed bargain. 

^ The Court were <A opinion, that the reference was binding on the heir, and 
that he was obliged to admit the price fixed on by the arbiters after the death of 
the referrer ; they therefore ^ found, that there was sufficient evidence of a com- 
pleted bargain.'" 

L. Free. Dundas : ^ Re$ non est integra by any means ; much money had been 
actually paid in part of the price. Had the arbiters died, the Court might have 
named other arbiters." 

L. Braxfield : ** The only question is, whether there was truly a bargain ? and 
whether L. Selkirk may proceed to adjudication in implement f Where a submis- 
sion is once entered into, and part of tbe price paid, rec non ett integr<i. The death 
of the arbiters would not vaiy the matter, for the Court might inteipose." 

[See also note 1, p. 88.] 

In Beid, Dec. 15, 1826, 5 S. 140, an award was reduced ; but the reference 
under which it was pronounced did not fiill, because it formed part of another 
agreement. The referee, however, had disqualified himself, and the Court reftued 
to sanction his acting again, (hie of the parties was unwilling to proceed with 
the reference, and wished to have mutters decided in Court Opinions were then 
expressed by the Court, that the reference might still be carried into effect, though 
not before the same referee. On hearing these yiews, the parties themselves- named 
new referees. 
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157. In a larger sense, not only the parties-submitters, but also 
the arbiters and oversman, may be regarded as contracting parties in 
a submission. . The latter come under important obligations to the 
former by the act of accepting their respective offices under the sub- 
mission. But in the more ordinaiy sense, the parties-submitters alone 
are spoken of as the parties to the contract ; and it is in that sense 
that these terms are now used. 

158. All persons may enter into a contract of submission, who are 
under no disability in adhibiting an obligatory consent to a personal 
contract.^ But it is requisite to an effectiye award, that the parties 
should possess full power over the subjects which are submitted to 

1 << mi demum possunt oompromittere, qui poesont efficadter obligarL**— Pothier 
ad Pand., L. 4, t. 8, sea ii, art. 1, sec. 5. 

*^ Oompromittere possunt qui liberam habent rerum administrationem." — ^Voet. 
ad Pand., L. 4, t 8, sec. 4. The chief exceptions from the general class of persona 
competent to enter into submissions^ were thus stated in the Roman law : — ^ Non 
tamen recte compromittnnt furiosi, serri, mnlieres, quoties compromittendo interce- 
dnnt^ yel cum maritatn essent mariti consensu, ex moribus nostris, sunt destitutes. 
Similiter, nee impnberes sine tutoris, neo minores sine cuxatoris sui auctoritate." 
** Plane, de rebus immobilibus, hi, ne tatore quidem vel curatore auctore, recte com- 
promiserint" As a general rule, those who could transact could submit ; ^ cum 
transaotionis et oompromiasi videatur par ratio." — Ibid, sec. 5. 

See 1 BanH 23, sees. 17 and 3. 

" Toutes personnes penyent oompromettre 8ur4es droits dont elles ont la libre 
disposition."— Code de Proc. Giy., SJ* part. lay. iiL sec. 1003. 

G 
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arbitration ; to the extent, at least, to which the award shall ulti- 
mately affect these subjects. Because the award of the arbiter, how- 
ever absolutely expressed, can possess no inherent force beyond that 
which is derived from the joint mandate of the contracting parties, 
who delegate to him the office of determining between them. 

159. Any man, or unmarried woman, of fuU age, may be a party 
to the contract of submission. An unmarried woman who is major, 
being sui juris, can enter into a contract of submission, as she can 
into any other lawful contract 

160. A husband cannot effectually enter into a submission re- 
specting his wife's heritage, unless in concurrence with her as the 
true party.^ 

161. A married woman, with consent of her husband, may become 
a party to the contract of submission. She may do this, not only 
where her heritage is the subject in dispute, and where she is neces- 
sarily the proper party concerned, but also where it is a moveable 
claim, — such,for example, as her legitim, — in which it is usual (though 
not indispensable)^ to state her as the party along with her husband. 
Accordingly, there are various cases in which a married woman, with 
consent of her husband, has been a party to a submission, and in which 
the award was sustained, notwithstanding that every effort was made, 
on various grounds, to set it aside.' 

162. But as the law has fenced a married woman with certain 
personal privil^s, and has disabled her from undertaking certain 
personal obligations, stanU matrvmonio, unless in some exceptional 
cases, the effect of this protection remains entire to her, however 
absolute may be the terms in which she binds herself to implement 
the arbiter's award, or however unqualified may be the decemiture 
against her, which the award may contain. Though all the procedure 
in the submission be formally correct, and the award be unchallenge- 
able under the fiegulations 1695, its legal force necessarily suffers that 
limitation in its effect against a married woman, which tiie public law 
of the country declares to be inseparable from her personal status. 

163. Thus, for example, it 13 a general rule that a married woman 
cannot, even with consent of her husband, grant a valid personal obli- 
gation or bond, binding herself to pay a sum of money. And, 
accordingly, although she should, with her husband's consent, become 

I iKUcOallay, Jane 15, 1821, 1 S. 70. * Macdougal^ Feb. 90, 1858, 20 D. 658. 

> Tailfer, Jan. 21, 1735 (5657) ; Tait, Jane 4^ 1831, 9 8. 680. In the last case, 
a superfluous deed of dischacge, extorted from a mairied woman by nimious dili- 
gence, done upon an award, was reduced ; but the submission and award were sus- 
tained. 

See case of submission between a husband and wife, which was entered into 
rektiye to a deed of voluntary separation, for the purpose <tf having an award to 
fix the amount of aliment to be paid by the husband to the wife, and to dispose of 
other accessory que8tions.~Shand, Feb. 28, 1832, 10 S. 384. 
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a party to a submission respecting a claim made against her for pay- 
ment of a sum of money, and should unqualifiedly bind herself to 
implement the award of the arbiter ; and although the arbiter should, 
in express terms, decern her to grant bond obliging herself to pay 
down a giren sum, she would be under no obligation to grant such 
bond ; and even if she did grant it, the bond itself would be a nullity, 
notwithstanding the terms of the award. Because the law of the 
country, on grounds of public policy, has declared that a bond for a 
sum of money, granted by a married woman, whether with or with- 
out the consent of her husband, is null and Toid ;^ and no individuals, 
by their private compact, whether in the form of a contract of sub- 
mission or otherwise, can overturn the public law of the country. 

164. But there are a few classes of exceptional cases in which a 
married woman can, of herself, grant a valid personal obligation ; as, 
for example, when her husband has left the country, and she has en- 
gaged in trade for her own support. Any bond or bill granted by 
her for debts which she has thus incurred as a trader are valid, and 
may be made the ground of action or diligence against her person 
and estate.^ It would seem to follow, therefore, that in regatd to all 
disputes arising out of these trading transactionB, either with respect 
to debts claimed by her or against her, or otherwise, she could com- 
petently enter into a submission with the opposite party, and 
effectually bind herself to implement the arbiter's award. If the arbi- 
ter should decern in her favour, she could competently raise action or 
diligence, in her own name, upon the award ; if the arbiter should 
decern against her, action or diligence could be competently raised 
against her. Were it otherwise, she would be exposed to the singular 
hardship of being wholly debarred from settling mercantile disputes 
by arbitration, however much she might desire it, and of being com- 
pelled in all cases to resort to a Court of law.* 

M St 4. 16 ; 1 Eak, 6. 25 ; BeU's Psr., sec. 1611. 

' Chumside, July 11, 1789 (6082) ; Oime, Not. 30, 1833, 12 S. 149. 

There are other spedal circomstaiioeB in which a married woman can grant an 
effectoal penonal obligation ; and, so &r as these extend, it would appear that the 
doctrine stated uk the text would equally apply. 

^ In England it appears to be held that^ in those oases in which ''a mairied 
woman is authorised to cany on business as a sole trader/' she might ^ refer dis- 
putes respecting her business to arbitration." — ^Russ. 18, [4th ed., 15]. It would 
appear, aJso, that in England, if a party enters into a submission with a married 
woman, knowing her to be such, and an award is ultimately pronounced against 
him, he will be held barred by personal exception from aAerwaxds objecting the 
want of her hilwband's oonenrrenoe, if he has kept up that objedaim till then. — 
Russ. 19 and 297, [4th ed., 16, 283]. 

As tlus doctrine is rested, not upon any technicality, but upon general prindi^es 
of equity, it might be expected that effect would equally be given to it in Scotland. 
See note by L. Ardmillan, upon an analogous case of personal exception, in Orrell, 
Feb. 22, 1859, 21 D. 556. 
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165. Ill Uke maimer, if there were a disputed question with a 
married woman, whether she was bound to grant a disposition of 
certain lands of hers, which she was alleged to have sold with her 
husband's consent, then, as she might lawfully, with such consent, 
sell her lands, and become bound to grant a disposition thereof, so 
she might, with hdr husband's consent, efTectually become a party to 
a contract of submission relative to that question. And in the event 
of an award being pronounced, decerning her to execute the disposi- 
tion, she would be liable to action or to personal diligence upon the 
award,^ ad factum prcstandum. 

166. In short, whatever a married woman, with consent of her 
husband (or, in some cases, even without it), can effectually bind 
herself to do, by any direct deed, she may equally (with the same 
consent, when necessary) be rendered liable to do, through the less 
direct medium of becoming a party to a contract of submission, in 
which the arbiter gives an award against her. 

167. In so far as a married woman can competently become a 
party to a submission, the question of her liability to diligence, both 
in her person and estate, or only in her estate, under the arbitei^s 
award, will depend on the same rules as if she had, herself, directly 
granted a deed of the same tenor with the decemiture against her, 
which is contained in the award. Her liability to diligence will 
neither be greater nor less, in consequence of her obligation having 
been liquidated and constituted through the medium of a submission 
and award. But the precise limits within which a married woman 
may bind herself or her estate do not belong to the law of arbitra- 
tion more than to any other branch of the law of contract They 
properly pertain to the law of husband and wife, and will be found 
fully discussed by the writers on that subject.' 

168. It has been said that a ''submission, entered into by an 
unmarried woman, falls by her marriage."^ And certainly, if the 
husband neither makes appearance in the submission, nor receives 
notice to appear for his interest, the subsequent procedure would be 
irregular, and the award would be liable to fatal challenge. But if 
the doctrine just quoted be carried further than this, it seems to be 
very open to question. 

169. As a woman can undoubtedly enter into a submission, while 

^ Andenon, July 27, 1776 (6081) ; 1 Enk. 6. 19 ; 1 St. 4. 14. See aim Tut, 
ivproj Bee. 161, note 3, where the objection taken was not to the competency of 
enforcing, by personal diligence, a decemiture in an award against a wife, adfadum 
preiUmdumf but to the particular deed which she was there required to sign, as 
being one which, in the circumstances, it was superfluous and nimions to demand 
firom her. 

s 1 Ersk. 6. 16, ee M^. See aLM> 1 Eraser 245, [2d ed., 619], et 9eq, ; and authori- 
ties there quoted. 

s 1 Eraser 242, [2d ed., 613]. 
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< 

she is single and acting alone, and as a submission is an onerous 
contract, it would be anomalous if the mere circumstance of her 
supervening marriage, while a submission is pending in which she is 
a party, should have the effect of annulh'ng the contract of submission, 
more than it would annul any other of the lawful contracts into 
which she may have entered as a spinster. If she had, as a spinster, 
signed bonds or bills, which were current at the date of her marriage, 
these obligations (albeit strictly personal, and, moreover, for the pay- 
ment of money) would not fall by the marriage : they would merely 
be subject to modification, in regard to the legal execution which 
they could warrant against her person or estate, in her new status of 
a married woman ; and, further, in regard to their effect upon her 
husband's person and estate. And so, in like manner, the contract of 
submission should not, ipso faetOy fall by the marriage, — occurring, 
perhaps, only after great expense and protracted procedure bx the 
submission, and when an award might be on the eve of being pro- 
noimced. It would seem, on the contrary, that where the husband 
either made appearance in the submission, for his interest, or received 
due notice to appear, the procedure in the submission might, and 
should, regularly go on to an award. 

170. The changes which are produced on a woman's status by 
marriage (so far as regards the question now under consideration) 
appear to be — (1.) That she is thereby placed under her husband's 
curatory; and (2.) That all her moveable rights and interests are 
thereby assigned to her husband. But neither singly, nor in com- 
bination, do these changes appear Intimately to infer the result, that 
a woman's marriage should, ipso facto, cause the fall of an onerous 
contract of submission to which she was a party. 

(1.) Her passing under curatory would only render it necessary 
that due notice should be given to her curator, the husband, so that 
he might appear in the submission, and attend to her interests. 

(2.) The assignation to the husband, which is implied in marriage, 
can scarcely make a greater change upon the legal relations of the 
wife quoad the contract of submission, than the assignation to the 
trustee of a bankrupt makes upon the legal relations of the bankrupt 
himself qiioad such a contract. And in this last case it is fixed, that 
while, on the one hand, notice to the trustee is necessary, otherwise 
the subsequent procedure will be irregular and reducible;^ yet, if 
notice be given to the trustee to appear for his interest, the submis- 
sion may be regularly carried on to an award, whether the trustee 
complies with the notice or not* And so, it is thought, in the event 
of a woman marrying, after having become a party to a contract of 
submission, the submission would not, ipso facto, &11 ; but the husband 
would be entitled, if he chose, and would be bound, if required by the 

1 Barbour, Nor. 21, 1811, P. 0. * Grant, June 23, 1820, P. C. 
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other party, to sist himself, and carry on the submission.^ Bat the 
pdnt is not free from diiBcnlty. 

171. With respect to pupils and minors, it may often be as much 
for their benefit to submit to arbitration doubtful questions affecting 
their estates, as, confessedly, it is for the benefit of persons of full age 
to do so. And the law, without allowing them to lose the special 
privileges which, for their protection, are annexed to their lesser age, 
enables them to avail themselves, under certain modifications, of the 
contract of submission. 

It may be convenient to consider first the case of pupils. 

172. A tutor, whether nominate, or of law, or dative, may submit 
to arbitration any disputed question affecting the moveable estate 
of the pupiL' As the pupil possesses no legal persona, it is the tutor 
alone who is a party to the contract of submission. 

173. However r^okrly the procedure in the submission may be 
conducted, and however unimpeachable the award may be under the 
Beguktions 1695, the pupil possesses, by law, the privilege of chal- 

^ It was at one time considered that a married woman, being under her hus- 
band's curatory, could not act as a trustee, under a trust-settlement, eren with her 
husband's consent ; but it is now settled otherwise. — Stoddart, etc, June 30, 1S19, 
F. C. ; Watson, etc., May 11, 1826, 1 W. & S. 188. 

In like manner, it used to be thought that^ if a woman held a lease^ excluding 
assignees, it necessarily fell, ip$o fa>cto, upon her marriage. The contrary is now 
weU established. — 1 Hunter, p. 196, [4th ed., 204], and authorities there quoted. 

And so, it is considered, the position that a submission faUs by the marriage of 
a female sulmiitter, will be found doubtful, when examined. 

The decisions referred to by Mr. Fraser do not appear to be in conflict with the 
views now stated. In Tailfer's case (Jan. 21, 1736, 6667 and 17032), a married 
woman and her husband were parties to a submission respecting her heritage, in 
which they afterwards attempted, but unsuccessfully, to reduce the award. And 
the case of Maitland, May 18, 1796 (641), in so far as it toudies on the present 
point, expressly bean that, as the hosbiukd, ^ on his marriage, obtained right to 
the sums claimed by the tutors under tt^ submission, the proceedings of the arbiters 
subsequent to it were inept, from his not having been a party to them." This may 
plainly correspond, and, in fact, appears to correspond, entirely with the doctrine 
above maintained in the text, and merely to imply that, if notice had been given to 
the husband to appear for his interest, ^e subsequent procedure would have been 
regular,— a doctrine whieh seems to be equally coBSonant with expediency and sound 
princif^e. See this case more fully noted, infrci^ p. 107, note. 

It must be admitted, however, that, by the law of England, a submission falls 
upon the marriage of a female submitter. But the law of England has diverged so 
widely from the law of Scotland, respecting arbitration (inter alia, respecting the 
refvocability of pending submissicms), that no safe inference can be drawn from that 
sottxce, in audi a question. In England, it is not only held that a woman's mairiage 
voids the submission as to herself, and all others who may be ^ oo-plaintilfo, or co- 
defendants in the reference ;" but further, ^ as it is a voluntary act on her part, it 
is a breach of her agreement to abide byjmd perform the award, and renders her 
and her husband liable to an action."— Russ. 162, 163, [4th ed., 162]. 

> 3Erak.3.39; lErsk.7.18; 1 Bankt. 7. 29 ; 2 Fraser 119, [Parent and CSiild, 
2d ed., 244] ; Maitland, May 18, 1796 (641), infm, p. 107, note. 
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lenging the contract of submission/within the quadriennittm utile, 
after reaching majority, and asking restitution against it, if he can 
show that it was to his '^ evident lesion " that the contract was entered 
into. But his challenge will be ineffectual " where enormous preju- 
dice is not proved."^ 

174. There is not, perhaps, enough of authority in the institu- 
tional writer^ or the reported decisions, to enable a precise definition 
to be given of the limits within which the plea of minority and lesion 
will be successful in reducing an award. It is desirable, however, to 
indicate these as far as possible ; and the following observations may 
contribute to that end. They apply, it should be observed, equally 
to the case of pupils and minors. 

175. It would appear that the plea, in order to be valid, requires 
either to strike at the contract of submission itself, as a contract 
which has been injudiciously and unfitly entered into ; or at the 
selection of an unsuitable arbiter; or at the defective manner in 
which the minor^s case has been conducted under the submission. If 
it truly was a prudent and proper tutorial or curatorial act to enter into 
the submission ; if a suitable arbiter was selected ; and if the minor^s 
interests were duly attended to, by stating the proper pleas on his be- 
half, in conducting his case before the arbiter, — then no plea on the 
head of minority and lesion would seem to arise, although the minor, 
on coming of age, should allege that the arbiter^s award had resulted 
in iniquity, and had thereby caused great patrimonial loss to him. 

Were it otherwise, the privilege which the law accords to minors 
would be stretched beyond its only legitimate limits, viz., the protec- 
tion of the minor against the risks which are incident to immaturity 
of years and understanding.^ That protection appears to be complete 
in the circumstances above stated, because it is then carried so far as 
to place him on the same level, in point of safety, which is occupied 
by prudent and discreet men of full age. 

Any lesion which may be alleged, nevertheless, to have eventually 
arisen to the minor, from the iniquity of the arbiter in pronouncing 
an erroneous judgment, could not be said " to proceed either from the 
weakness of judgment or levity of disposition incident to youth, or from 
the imprudence or n^ligence of his curators." ^ It would therefore 
seem to be beyond the scope to which the law justly confines the 
special remedy of minority and lesion. 

1 1 Erak. 7. 18, and 34 ; 1 Bankt 74, and 93. * 1 Ersk. 7. 36. 

' 1 Eisk 7. 36 ; see eLm) 2 Fraser, 226, 227, [Parent and Child, 2d ed., 406]. 
** The lesion must arise out of the deed itself, which, at the time it was entered into, 
must be shown to have been prejudicial to the minor. The principle of the restitu- 
tion is, that the minor, being presumed to be unable to judge for himself, and either 
haying no curators with whom to advise, or having received improper advice, has 
been led into a transaction which his more mature judgment shows to have been 
prejudicial and injurious." — Mere's Notes, xlvL 
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176. In a litigation in the public Courts to which the tutor is a 
party, if he duly performs what is incumbent on him, and states all 
proper pleas on behalf of the pupil, the pupil has received his full 
measure of protection, and gtuxid tUtra, uiUwr jure cammtmi. It 
would be to the prejudice of the lieges generally, to extend his privi- 
lege beyond that point Accordingly, a decree of Court, pronounced 
in such circumstances, however erroneous it may be gn the merits, 
will nevertheless form a good res judicata against the pupil, in those 
cases in which it would have formed res judicata against any party of 
full age.^ And so, in like manner, any award pronounced under the 
circumstances above stated, should be unchallengeable by a pupil, 
except on such grounds as those on which it might be challenged by 
a party of full age. 

177. Such, accordingly, appears, on the whole, to be the doctrine 
of Kilkerran, in reporting the case of Williamson.' It related to a 
submission by a minor, with consent of his curators ; but the rule 
appears equally to apply to a submission by a tutor. Kilkerran 
states it was there " founds that a minor, who had submitted with 
consent of his curators, in a case which, of its nature, was pretty 
much involved in fact, u^Ubaiur jure comrMim, and could not be heard 
to quarrel the decree-arbitral upon iniquity; and in the reasoning, 
taken for granted, that he might, with their consoit, have trans- 
acted. 

" It might be very prejudicial to minors, if, in such cases espe- 
cially as are proper subjects of transaction, yet they could not 
terminate them by submission or transaction ; yet, if an enorm 
lesion should appear, it is not doubted but the minor would be 
reponed." • 

178. In this case, several surviving partners of a joint-adventure, 
and the representatives of deceased partners, submitted to an arbiter 
the determination of their respective liabilities, in circumstances of 
some intricacy in point of fact ; and an award was given, subjecting 

1 1 Eisk. 7. 38. '' Neither can the minor be restored against judicial prooeediogs, 
unlets where some material defence bas been omitted, or some innegularity has 
taken pbioe. Nor can a minor be restored against a decree-arbitraL" — ^Mole's 
Notes, zlvL If it were intended, by these last words, to state that a minor, in 
4»VllAn ging an award, has no plea to urge more £Eiyoarable than is competent to a 
mijor, the doctrine would seem, with deference, to be too absolutely hud down. 
But probably it was not intended to put the doctrine otherwise than it has been 
aboye stated in the text 

s Dec. 12, 1738 (8966). 

' Though the use of the words, " enorm lesion," in this last sentence^ certainly 
requires special attention, yet it would rather appear (especially when the fiacts 
of the case are taken into yiew), that they are quite consistent with the doctrine, 
that the ''lesion'* which will suffice to set aside an award, in a reduction raised 
within the qvadrienrUunif requires to embody one or other of the elements aboTe 
stated, sec. 174, et seq. 
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a minor as representing three deceased partners. The minor, on 
coming of age, was found not entitled to challenge the award, although 
he made the pregnant allegation that he only represented two of the 
partners. The successful party pleaded that the minor, with consent 
of his curators, could undoubtedly '* enter into a submission concern- 
ing any controversy, the same being a rational deed, in order to shun 
the expense of law processes ; otherwise, minors would be in a worse 
case than majors, etc. And, therefore, there can be no lesion in 
entering into a submission concerning an inveigled affair, etc. : and 
as the submission is binding, so, by our law, a decree-arbitral cannot 
be reduced on the pretence of iniquity."^ 

179. With respect to the mere amount of lesion which is requisite 
to warrant the demand of restitution, " if it be inconsiderable, restitu- 
tion is excluded ; for actions of reduction are extraordinary remedies, 
not to be applied but on great and urgent occasions."' The lesion 
must therefore be considerable, or, as it is frequently described, 
" enorm lesion." On this subject, the case of Aikenhead' may be 
noticed ; because, although it refers, not to a submission, but a trans- 
action, the reports show that the power of a tutor to bind his pupil 
by submission is often treated as tantamount to his power to bind him 
by a transaction.^ In that case, a minor, coming of age, challenged 
a transaction by his tutor ; and the Court declared, ^' that if there was 
but modiea Uesio, they would not reverse or rescind the transaction ; 
but only where enorm lesion appeared." 

180. Erskine considers it uncertain whether a tutor can effectually 
submit a doubtful claitn respecting the heritable estate of his pupiL^ 
But as a tutor does not possess the power of either alienating, or bur- 
dening, or otherwise disposing of the heritage of the pupil, by any 
direct deed of his own,^ it would seem, a fortiori, to be beyond his 
power to do this through the medium of a submission ; because the 
entering into a contract of submission, respecting his pupil's heritage, 
involves the extraordinary power of delegating to a third party (the 
arbiter) to deal with that heritage according to his private opinion.^ 

I Home's Report of Williamson's case (665). See aLM> the opinion of the Court 
in an analogous case, ^ that a factor loco tutorit might enter into a reference ; 
althou^ it was observed that, if the question was not the proper subject of such an 
agreement^ or if an improper person had been chosen arbiter, the pupil might be re* 
stored «b ea/pUe ^monii.''— Falconer, Feb. 17, 1792 (16380). See also 1 Bankt. 7. 93. 

« 1 Erak. 7. 36. * Nov. 14, 1711 (16331). 

« See also 1 Bankt. 23. 17. < 1 Eisk. 7. 18. 

« Finlayson, Dec 22, 1810, F. C. ; Vere, Feb. 29, 1804, F. C. 

' It may be noticed that, in the case of Aytoun, Jan. 18, 1711 (14997), it was 
admitted in argument, by tJie party defending the award, that '' tutors have no 
power to submit their pupils^ dear liquid rights, where there is no Zm, nee metuitWy 
or is heritable ; for their submission, on such, is a ipeeie$ dUenaUonii, unless the 
authority of a judge is interposed," eta [See also Fraaer, Parent and Child^ 2d ed., 
pp 244, 245.] 
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181. Where there are more tutors than one, it is necessary that 
the contract of submission be authorised by a quorum of their number. 
But where a quorum of tutois have duly authorised the submission, 
it would not appear that the death of one of the quorum who had 
signed the deed, should cause the submission to fall, provided that a 
quorum of tutors still remained alive ; even though such surviving 
quorum had not all signed the deed. Because the quorum who signed, 
did so, not only for themselves, but as representing the whole body of 
the tutors in performing a tutorial act. They rendered the whole 
tutorial body a party to the contract of submission. If all the tutors 
together should sign a submission, it would clearly subsist, notwith- 
standing the deaths of any which did not reduce the number of 
survivors below a quorum. And as the signature by a quorum is 
equally effectual with the signature by the whole, it would appear that, 
so long as a tutorial quorum survives, the tutorial act will not become 
resolved through the death of any individual tutors. 

182. If, however, by death or otherwise, the number of surviving 
tutors should be reduced below a quorum, it seems difficult to avoid 
the conclusion, that the submission itself would then fall, just as in 
the case of the death of an ordinary party-submitter, or the death 
of a sole tutor. The legal effect of the extinction of a quorum, 
seems, quoad hoc, the same as the legal extinction of the whole 
tutors.^ 

183. Where a tutor has entered into a submission for his pupil, if 
the pupil die pending the submission, the submission comes to an end. 
Though not a party in form, the pupil is nevertheless the radical 
party to the submission, through the medium of his representative, the 
tutor. The death of the pupil is, therefore, truly the death of the 
party ; and, moreover, it necessarily brings the tutorial office to an end.' 
It has been questioned whether a submission, entered into by a tutor, 
fftlls by the expiration of the tutorial office, which is consequent upon 
the pupil's reaching puberty. Certainly the instances are numerous, 
in which a pupil, on reaching puberty, has been sisted with his cura- 
tors, to a current submission which had been entered into by his 
tutora^ But where this occurs, and after-procedure on both sides 
follows, it might be held that all parties were bound by homologation 
and acquiescence, even although it had been originally competent to 
break up the submission on the expiry of the tutorial office. It might 
be unsafe, therefore, to rely on such cases as settling the question. At 
the same time, it would be very remarkable if the right of thus break- 

^ 2 Fnser 1 19, [Parent and Child, 2d ed., 245]. See opinioiu in Maitland, infra, 
sec. 184, note. 

* In England, the death of an infant (a minor) is a revocation of the submifleion, 
quoad hia tnutees and guardians, who were the parties. — Ross. 168, [4th ed., 157]. 

^ See, for instaDce, Feignson, June 20, 1828, 6 S. 1006. 
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ing up a submission had existed, without its being frequently and 
notoriously acted upon. 

184. The latest writer on this subject states, in his valuable 
work, that "a submission, entered into by a tutor, does not fall 
by the arrival of the pupil at puberty." ^ It would be a subject of 

1 2 Fraser 119, [Patent and Child, 2d ed., 245]. The case to which Mr. Fraaer 
refers as illostiating this role, among othen, is that of MaiUand, May 18, 1796 (641). 
As this case inyolyed yarions questions of great interest in arbitration law, was very 
fully disoossed, and, though often qnoted, leayes some doubt as to what points it 
expressly decides, a short note of it is here subjoined. 

Dayid Gavin of Langton died in 1779. He left a widow. Lady B. Maitland 
QftTin, and four papU daoghtenk He had nominated Lady E. Qarin, Lord Lau- 
derdale, and others, to be tutors and curators to his children ; any two to be a 
quorum, and Lady K Qavin a iim qua non, Alexander Deas, a tenant of part of 
the estates of Gavin, had claims under his lease for' certain repairs executed by him. 
He withheld payment of a portion of his rents ; and certain processes being in de- 
pendence between the tutors and him, a general submiasion of all pending disputes, 
including the processes, was entered into, in 1779, by Lady R Gavin and Lord 
Lauderdale on the one part, ^ as tutors, and taking burden on them for their said 
pupils,*' and by Deas, with consent of Mitchell and Amot as his cautioners, on 
the other part It was provided that, whatever the arbiters should deteimine, the 
said Lady £. Gavin and L. Lauderdale, ** as tutors, and taking burden on them as 
aforesaid, bind and oblige themselves and their said pupils, and their heirs and suc- 
cessors ; and the said Alexander Deas, and the said Wro. Mitchell and Js. Amot, 
as cautioners for him, on the other part, bind and oblige themselves, jointly and 
severally, their heirs and successors respectively, to implement,*' etc. 

Mitchell and Amot consented that, if any sum was found due by Deas '* to the 
children of the said David Gavin, or either of them, or to their said tutors," the 
arbiters should ''decern them (Mitchell and Amot), their heirs and suooesson, 
jointly and severally with the said Alexander Deas, in payment thereol" Mitchell 
and Amot, moreover, bound themselves, " as cautioners for and full debtors with " 
Deas, to make payment in all respects on the same terms '^ as the said Alexander 
Deas is or shall be awarded to pay." 

'The arbiters were two counsel, who became respectively Lord Eskgrove and Lord 
Dunsinnan pending the submission, which lasted fourteen years. An award was 
pronounced in 1793, before which time Lord Lauderdale was dead ; the two eldest 
of the daughters of David Gavin had reached majority ; and, moreover, they had 
been married. In point of tact^ the rents which were in dispute belonged' exclu- 
sively to them. In addition to these changes, Amot was now also dead. The 
death of Lord Lauderdale had occurred during the min<»ity of the daughters. 
Ko sisting of any new party had taken plaoe during the submission, nor had any 
notice been sent to the husbands of the two married ladies, to appear for their 
interests. 

The award narrated, i/rUer aUoy that the arbiters held it to be proper for them 
to proceed in determining the matters submitted, notwithstanding the death of 
Arm>t, to whose representatives notice had been sent, to appear for their interest, 
which they declined to.do. It found Deas liable for a balance of £891 to the 
representatives of David Gavin, and it ordained Deas and the surviving cautioner 
Mitchell, conjunctly and severally, ^ to pay the said sum to Lady £. Gavin for the 
said representatives ; " it declared Amot's heirs and representatives to be coiyunctly 
and severally liable, along with Deas and Mitchell, etc. ; and, on the other hand, it 
ordained Lady £. Gavin, for behoof of the representatives of David Gavin, to 
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much regret if the law were otherwise. The pupil, though not the 
nominal party, is nevertheless the true radical party to the submis- 
sion from the outset. He acts, of necessity, through the medium of 
his tutor, as representing him, because he himself has no pergona 



execate a dischaige in £bitout of Deas, of the rente, etc., due by him, and of the 
prooesaes against him. 

Mitchell died soon after, and an action was faroaght by Lady E. Gavin, with 
concurrence of her danghters, and of the hoBbanda of snch as were married, 
concluding for payment to be made to her, for behoof of Gavin's representatiyes, of 
the sums oontahied in the award. Defences were lodged by the representatiyes of 
Mitchell and Amot. The chief points brought under discussion were : — 

L Whether, by the death of L. Lauderdale, the submission had ftJlen. The 
defenders contended : (1) that, by the conception of the submission, he was bound 
not merely qua tutor, but personally ; and if so, his death was as fiital to the sub- 
mission as the death of any other proper party would confessedly be. But (2) that, 
even qua tutor, he was one of the quorum of two, who alone were sisted in the 
submission, and without both of whom the tutorial instance was gone. The pur- 
suers answered : (1) that, by the conception of the submission, L. Lauderdale was 
not bound as a party, but as tutor only ; and (2) that after the contract of sub- 
mission had once been duly entered into by a quorum of the tutors, acting on behalf 
of the pupils, it was not subsequently evacuated by the death of one of that parti- 
cular quorum, so long as the other tutor continued to appear ; and a quorum of 
tutors, competent to anthoriw all tutorial actings, remained alive. 

XL Whether the submission fell when the pupils reached majority, — ^the tutorial 
office then necessarily expiring, and the minors themselves being the proper parties 
who should have becoi sisted along with their curators. 

IIL Whether, at all events, the submission fell when the pupils reached majority, 
and those two who had the whole interest in the rents, etc., in dispute, were mar^ 
ried ; seeing that the husbands had neither made appearance in the submission, nor 
received any notice to do so* 

rV. Whether the death of Amot, the cautioner, did not, in itself, terminate the 
submission ; especially as (the defenders contended) Amot was made, by the con- 
ception of the subnussion, a direct party-submitter. 

The Court pronounced a general interiooutor ^sustaining the defences, and 
asBoilneing the defenders." From this, it does not appear which of the several 
formidable pleas of the defenders were sustained by the Court ; and the Faculty 
Beport has not given the opinions of the Judges separately. It states generally : — 
'^Lord Lauderdale (it was observed) bound himself personally, by taking burden 
for the pupils in the submission ; and being thus patrimonially interested, it fell by 
his death. Besides, as Lord Breadalbane (husband of Miss Gavin), on his marriage, 
obtained right to the sums daimed by the tutors under the submission, the proceed- 
ings of the arbiters, subsequent to it, were inept, from his not having been made a 
party to them." 

The following notes of the opinions of the Judges are extant, as written on 
Baron Hume's Session papers for summer 1796, in the Advocates' Library : — 

^ Justice-Clerk Braxfield : If Miss Gavin was not major at the time of Lord 
Lauderdale's death, that will overturn the decree. If tutors submit, and the pupil 
become major pending the submission, the decree thereafter given will be good ; 
because the pupil comes into the place of the tutor^submitter, and attends to his 
interest. But here, by the death of L. Lauderdale, who was a necessary part of 
the quorum submitting, the subnussion came to an end. As Lady Betty (Lady E. 
Gavin), the only party to the submission, could not have submitted by herself, so 
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standi. And it would indeed seem anomalous, if, npon his acquiring 
a direct persona standi, he should not be entitled (if he wished), and 
bound (if required), to proceed with the subnussion. The mere super- 
induction of another name does not evacuate a submission, in the 
case of a sequestration, where the trustee of a bankrupt party comes, 
hj the operation of the law, into the room of the party himself. And, 
a fortiori^ the slating of a minor and his curators (often including the 
ex-tutor), on the minor's emerging from pupillarity, would seem to 
be a proceeding equally well-founded in legal principle, and recom- 
mended by manifest expediency. 

185. If a pupil reached puberty, and he and his curator declined 
to sist themselves, care should be taken to serve notice upon them to 
appear; otherwise, it would seem to be irregular to proceed with 
the submission, and any award would apparently be liable to reduc- 
tion. The same rule would seem to apply here as in the case of a 
sequestration, where, if the trustee neither appears, nor receives 
notice to appear, the subsequent procedure is irregular, and the award 
is reducible at his instance.^ 

186. An award which is pronounced in a submission with a tutor, 
will not warrant summary diligence, but only an ordinary action 
against the pupil on his reaching puberty;' "in which action he 
would be decerned to implement and fulfil, unless he instructed 
evident lesion.'' 

187. As a minor exercises, generally, all the powers over his 

neither ooald the sabmiflsion stand by and throngh her alone, after L. Laaderdale's 
death." 

" President (Oampbell) : I doabt if the death of Annot (cautioner) would eyacnate 
the obligation. But I am dear that the submission fell by the change of circum- 
stances as to Miss Gayin. Lord Lauderdale and Lady Betty (Qavin) submitted as 
burden-takers for Miss Gayin. His power and office was at an end by his death, 
and so the submission was at an end. Was also at an end by the marriage of the 
ladies, and their coming under the curatois who should have been made parties, and 
are not bound otherwise.'' 

*^ Justioe-Clerk : Submission is a mandate which falls by the death of the 
mandanf 

^* Find the decree (arbitral) not binding." 

From these opinions it would appear that the Court had held— (1) That where 
one of the parties-submitters Ib a quorum of tutors, the death of a tutor, if it reduces 
the suryiyora below a quorum, causes the fiedl of the submission ; and (2) that the 
marriage of a female party, whose husband neither sists himself in the submission, 
nor receiyes notice to appear, bys the award open to reduction. But from the 
yariety of pleas which were stated in defence, and the rery general terms of the 
interlocutor of Court, it is perhaps difficult to say more than this ; unless that an 
opinion was indicated that the death of a cautioner does not cause the fall of a 
submission. 

^ Barbour, Noy. 21, 1811, F. C. See also opinions in Mditland, supm, that the 
husband of a married woman must^ as her curator, receiye notice of the submission. 

* Ayton, Jan. 18, 1711 (14997). 
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moveable estate which a person of full age can do (bat with certain 
privileges allowed him hj law for his protection), a minor, with con<p 
carrence of his curators, may enter into sabmissions respecting his 
moveable estate.^ If he has curators, and acts without their concur- 
rence, his act will be void and null.' 

188. As a minor who has no curators can perform the same acts 
hj himself alone, which a minor with curators can perform with 
their concurrence,' a minor without curators may competently enter 
into a submission respecting his moveable estate. But (upon grounds 
more fully noticed supra, sec. 173, et seq,), it would be imprudent in 
the extreme for any party to enter into a submission with a minor 
alone. In Court, the opponent of a minor is always entitled to insist 
on the appointment of a curator ad litem, for his own protection, if 
the minor have no curators. And it is even pars pidicis to see that 
such an appointment is made, though neither party moves for it^ It 
would be so evidently imprudent to enter into a submission with a 
minor who has no curators, that probably it is practically unknown. 

189. As a minor cannot directly make a gratuitous alienation of 
his heritage, inter vivos, nor even an alteration of the destination 
thereof (unless under the onerosity of a marriage-contract),^ it must 
follow that he cannot effectually submit such matters to arbitration. 
That which he cannot himself do directly, he cannot empower an 
arbiter to ordain him to do by any award. 

190. As a minor may oneroue^y dispone, or may burden, or lease 
his heritage,^ it would appear that he could competently submit ques- 
tions arising out of, and ancillaiy to, such onerous alienation, burden- 
ing, or leasing, by him. As, for example, in selling an estate, he might 
agree to submit the determination of the price to arbiters mutually 
chosen ; or in granting a lease, whether agricultural or mineral, he 
might agree to the insertion of one of the ordinary submission-clauses 
in the lease. But in every case of submission by a minor, whether he 
has no curators and acts alone, or has curators and acts with their 
concurrence, it is the general rule of law that he hieis the privilege, 
already noticed, of bringing a challenge of the award, on the head of 
minority and lesion, within the qtuxdriennivm utile after he attains 
majority.^ To this general rule, however, there is an exception in the 
case of a trading minor, who i^ regarded as upon the same footing 
with persons of full age, in all questions arising out of his trading 

1 Wiiliamaon, Dec. 1730 (8966 and 665) ; 2 Fraaer 204, [Parent and Child, 2d ed., 
376]. See abo Ferguson, June 20, 1828, 6 S. 1006. 

« 1 Erst 7. 33, « 1 Erak. 7. 33. ♦ 1 Ersk. 7. 13. 

* Moirbead, Nov. 17, 1724 (8965) ; M. of Clydesdale, Jan. 26, 1726 (1265) ; 
Cuninghame, Mar. 8, 1797 (8966). 

« 1 Ersk. 7. 33 ; 2 Fraser 174, [Parent and Child, 2d ed., 335], and authorities 
there quoted. 

' 1 Ersk. 7. 34 ; 2 Fraser 174, [Parent and Child, 2d ed., 335]. 
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concern&^ It is competent for him to enter into a submission for 
haying such questions determined by an arbiter ; and apparently he 
would not possess any privilege of minority if he attempted to set 
aside the award. 

191. No question can arise as to the continuance of a submission 
to which a minor and his curators are parties, after the expiry of the 
curatorial office by the minor^s reaching majority. In a submission 
by a minor, with concurrence of his curators, the minor is not only 
himself a direct party, but the true party, with whom the curators 
merely concur as advisers during his lesser aga And when their 
office ceases, in consequence of the minor becoming sv/i juris, and no 
longer requiring their advice, the only change in the procedure under 
the submission will be, that no further appearance will be made for 
curators, who are no longer either requisite or competent But the 
late minor, who has now become major, is both entitled to go on with 
the submission, if he desires it, and bound to do so if required, as 
much as any other party who was equally sm Juris. 

192. It has been held in England, that where a party has entered 
into a contract of submission with a minor, and was aware at the time, 
of the minority, such party is baired by personal exception from 
afterwards challenging the award upon the ground of the incapacity 
of the minor, from his weaker age, to enter into the contract.' As 
this doctrine is rested upon a broad principle of equity, it might be 
expected that it would receive effect in Scotland.^ 

193. A factor loco tutoris may enter into submissions respecting 
the moveable estate of the pupiL^ But the award will be liable to 
challenge, on the head of minority and lesion, at the instance of the 
pupil, by his bringing a reduction at any time within the quadritfi- 
nium utiU after his reaching majority, as already explained ia 
regard to a subimssion by a tutor.^ 

194. A judicial factor does not possess the power of entering into 
submissions as one of the usual powers belonging to his office.^ 

1 1 Ersk. 7. 38. 

> Buss. 22 and 297, [4th ed., 18, 283]. 

> See w/jproy sec. 164, note 3. In Blown, June 17, 1768 (16369), when a party 
endeavoaxed to reduce an award, on the ground that a factor loco iukyrU had no 
power to enter into a submission, one of the grounds on which the award was suc- 
cessfully defended, was, that the party knew all along that he was making a sub- 
mission with a factor hco (utom, and was personally barred from taking this 
ground of challenge. 

4 Falconer, Feb. 17, 1792 (16380). See also Biown, June 17, 1768 (16369) ; 
BaiUie, May 19, 1829, 7 S. 619. 

^ See Falconer, Mfpro^ sec. 178, note 1. 

* Maodowal, July 8, 1778 (4068). In an action of declarator, yaluation, and 
ranking, which was pursued by an heir,- served cfum benefieiOf against his father's 
creditors, a judicial factor was appointed, who entered into a submission of certain 
cUdms affecting the estate. An award was pronounced, which was brought under 
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195. It seems doubtful whether executors, whose powers flow 
solely from their office, and who hold no further authority derived 
from any settlement, possess the power of entering into effectual 
submissions for determining thereby either the validity of claims 
made against the estate of the deceased, or of claims made in favour 
of it An executor '' is a judicial trustee." " He has only a power 
of ingathering the executry goods, but he has not the distribution of 
them, and therefore ought to make no payment without the warrant 
of the judge from whom he derives his authority." ^ At leasts if he 
does make payment to any all^d creditor, who does not instruct 
his debt by decree, he does so nuf periculo ; the pericuivm being, 
*' that they are true debts which he pays." ' In the event, therefore, 
of there being a shortcoming of funds, any unpaid creditor of the de- 
ceased might object to the executor's tcddng credit for a payment 
made by him, pursuant to an award under a submission between him 
(the executor) and the party in whose favour the award was pro- 
nounced. The unpaid creditor seems entitled to say that he was not 
bound by the award, as he was no party to the submission ; and that, 
unless the executor could prove, (diwidey that the sum contained in 
the award was a debt justly due by the deceased, he must still 
account for the sum which he had paid away without warrant. 
And so, in like manner, where the estate was solvent, any of the 
next of kin, or beneficiaries, whose patrimonial interests were affected 
by a payment which the executor had made under an award, seem 
entitled to object that they were not bound by that award, and to 
require the executor either to prove aliunde that the. debt which he 
had paid was justly due, or to account for the sum as still unpaid. 

196. With respect, again, to claims made against all^^ debtors 
of the deceased, if the executor, when ingathering the estate, should 
submit any of these claims to arbitration, and an award should be 
given against him, it would seem to be open to any creditor, or to 
any beneficiary, whose patrimonial interests were thereby affected, to 
maintain, in like manner, that he was not bound by a submission 
to which he was no party ; and consequently, on its being proved 
to the Court that the claim which the arbiter had disallowed was 
nevertheless a valid claim against a solvent debtor, the executor 
would be bound to make good the amount to the estate of the 
deceased. 

reduction by a miooeediDg fSBtctor and the creditors, who alleged that it was ^lUra 
vita of the deceased &ctor to enter into sabmiBsions. The Court rednced the 
award, and '' were of opinion that, under the nraal powers of a judicial &ctor on a 
subject, that of refening claims is not included ; and it was said by seyeral of the 
Judges, that the Court could not grant such a power on the application and consent 
of only part of the creditors ; that eren though there were an application from 
the whole creditors, it was not the province of the Court to grant such a power.*' 
> 3 Ersk. 9. 43. * Oardn.er, Not. 28, 1810, F. 0. 
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197. The ewratoT bonis of a lunatic has power to enter into sub- 
missions, in questions affecting the moveable estate of the lunatia^ 

198. In a recent case, under very special circumstances, a con- 
signee, holding goods with a power of sale which he had exercised, 
was held entiUed to enter into a reference with the purchaser, as to 
the marketable condition of the goods. The consignee had accepted 
biUs to an amount very nearly equal to the whole value of the goods 
consigned. The consignor became bankrupt during the currency of 
these bills. The consignee was obliged to cany through prompt sales 
for his own relief. The purchaser in one of the sales, objected that 
the goods which he had got were not marketable, and threatened an 
action of damages against the consignee, which the latter could only 
avoid by agreeing to a reference. The reference was entered into, 
bona fide, before well-selected referees ; and it was afterwards viewed 
by the Court as the most eligible proceeding which could have been 
adopted for the benefit of the bankrupt estate itself. On the award 
being given, the purchaser deducted the amount of the damages out 
of the price which he had agreed to pay for the goods. In these very 
special circumstances, the Court found the cautioners of the con- 
signee entitled, in accounting with the bankrupt estate, to deduct 
from the balance to be paid by them, the expense of the submission, 
and also the foresaid sum of damages. L. Mackenzie observed, " In 
the special circumstances of this case, I concur with your Lordships. 
But I should hesitate long, before I laid down any such rule, as that 
a consignee, with a power of sale, has a power to enter into a refer- 
ence as to the marketable condition of the goods consigned ; especially 
where the consignor is in the same countiy, and can be advised with. 
But this case is peculiar, and does not involve any such general prin- 
ciple as that" ' 

199. A mercantile company may become a party to a contract of 
submission, whether regarding moveable or heritable estate, and will 
be as effectually bound thereby as any individual party. The sub- 
missions are numerous and important, in which mercantile companies 
are parties. But no single partner can, without special authority, 
bind his co-partners by signing the submission with the company 
firm, or otherwise ; such an act not being one of ordinary adminis- 
tration, or impliedly within the general institorial power of a partner.' 
It is not necessary, however, that the assent by the company to the 
submission should be instructed by any formal writing. It may be 
proved by facts and circumstances, if sufficient to establish that the 
company homologated what the subscribing partner had done. 

^ Gonon, July 10, 1835, 13 S. 1093. ''The powers of caraton to idiots wd 
ftirious peraons," as to the estate of the party, ''are precisely the same as those of 
tutors to pupils.'' — 1 Ersk. 7. 5S. 

< Douglas, May 27, 1836, 14 S. 843. ' Lumsden, Nor. 1728 (14567). 

H 
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200. Wheie the company effectually repudiate a sabmission which 
one of their partners had signed, purporting to bind the company, it 
would appear that such partner will himself be liable personally to make 
good to the opposite party whatever is awarded against the company.^ 

201. The trustee in a sequestration, with concurrence of the com- 
missioners, may enter into submissions as representing the bankrupt 
estate, when they consider it advisable to do so ; and the award fol- 
lowing on such submission will effectually bind the creditors and the 
bankrupt' 

202. If the party to a subimssion shall become bankrupt and be 
sequestrated during its dependence, his trustee, with the concurrence 
of the commissioners, may make appearance and be sisted as a party 
in the submission^ and insist on its being prosecuted to a conclusion, 
in the same way that the bankrupt could previously have done. On 
the other hand, the opposite party may cause notice to be served on 
the trustee, calling on him to sist himself in the submission ; and, in 
the event of his fidling to do so, may require the arbiter to proceed 
with the submission, notwithstanding the absence of the trustee. Nor 
will an award, thereafter pronounced, be liable to challenge by the 
trustee, on the ground of his not having been a party to the proceed- 
ings.' But if no notice be given to the trustee, Idie award will be 
reducible, being pronounced parte inaudiia,^ 

203. Official liquidators, appointed by the Comt, under the Joint 
Stock Companies Act, 19 and 20 Vict. c. 47 [now repealed, see note], are 

^ This painciple appears to be inyolyed in the decision by which a law-agent, 
who had agieed to a submission poiporting to bind his cHent, was found personaUy 
.liable when the awaxd was afterwards saooessfully repudiated by the client — 
Livingstone, Feb. 23, 1830, 8 S. 594. 

The law of England appears to be the same, Russ. 23, 24, [4th ed,, 181, And also 
the law of Rome. Yoet ohserves that if one partner enters into a submission, it is 
not ralid to the effect of binding his co-partners against their will ; '* sed potius ad 
effectum ilium, ut socius compromittens pflsnam adversario solus ezsolvat, si socius 
alter sententue arbitri noUet parete ; e& enim ratione unumquemque posse promittere 
factum alienum, ut^ si iUe non feoerit^ promissor peenam pnostet, veceptum est* — 
Ad Pand., L. 4, t 8, sec. 4. 

* The clause in tiie Consolidating Bankrupt Act^ 19 and 20 Vict c. 79, sec. 85, 
provides in the most general terms, that *' the commissioners shall superintend the 
proceedings of the trustee, concur with him in submissions and transactions, give 
their advice and assistance relative to the management of the estate," etc 

Thou£^ the previous Bankrupt Acts were repealed by se& 2 of the consolidating 
statute, it may be well to observe the very full and comprehensive power which was 
given by 2 and 3 Vict. c. 41, sec. 98, in lieu of which (wUr ctUa) the existing provi- 
sion came. It declared that ^ the trustee may, with consent of the oomnussioners, com- 
pound and transact, or refer to arbitration, any question which may arise in the course 
of the sequestration, regarding the estate, or any demand or claim made thereon ; and 
the compromise, transaction, or decree-arbitral shall be binding on the creditors and 
the bankrupf See also the old Bankrupt Act, 54 Qeo. in. c 137, sec. 55. 

> Grant, June 23, 1820, F. 0. See also Anderson, May 25, 1821, 1 S. 31. 

* Barbour, Nov. 21, 1811, P. a 
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empowered by sec. 90, "with the sanction of the Court, to refer disputes 
to arbitration, and to compromise any debts or claims." Liquidators, 
appointed under a voluntary winding-up of the company, " shall have 
all powers hereinbefore vested in official liquidators^ and may exercise 
the same without the intervention of the Court" ^ Sec. 104 (7). 

204. Whether trustees, under a private trust-deed, have power to 
enter into submissions affecting the trust-estate, must depend on the 
terms of the particular deed under which they act' 

206. Generally^speaking, an heir of entail, entering into a submis- 
sion, cannot effectually bind a succeeding heir of entail to abide by 
the arbiter^s award, as to any liability which he could not have 
imposed on such heir by his own direct deed. He cannot, in short, 
through the instrumentality of a submission, enlaige in any degree 
his own powers gua heir of entaiL 

206. But as an heir of entail is the true fiar and daminus of the 
estate, though subject to great limitations in his powers of administra- 
tion, there have sometimes been important interests adjusted by a sub- 
mission, to which he was a party, which have been found validly to 
affect succeeding heirs of entaiL For example, a portion of an estate 
which was strictly entailed, consisted of 830 acres of muirland, over 
which an adjoining burgh possessed a servitude of feal, divot, heather, 
etc. In 1770, the heir of entail and the burgh entered into a submis- 
sion, under which the arbiter divided the muir, allotting 46 acres to 
the burgh, and the rest to the heir of entail, free of the servitude. 
After each party had had exclusive possession, in terms of the award, 
for upwards of 40 years, and the whole land had been reclaimed and 
rendefed fertile, the burgh brought an action to have the heir of entail 
decerned to grant a feu-charter of the 46 acres, which the award had 
ordained to be done ; failing which, the Court were craved to adjudge 
these lands to the burgh, in implement of the award. The heir of 

1 See also so and 21 Vict. c. 14, aec. 17 ; 20 aad 21 Viot c. 78, see. 3,«eM9. 
[These Acts axe repealed by 25.aiui26 Viot a 89 (Companies Act, 1662), whieb does 
not expressly confer power on liqmdatonr to eater into sabmissions. Bat it may 
sometimes be neoessaiy, and is still competent^ for them to do so. See first and last 
paragraphs of sea 05 ; seo. 133, § 7 ; sees. 160, 162, 171. The last-named section 
confers on liqoidatois all the powers of a trostee on a bankropt estate, as to which 
see note 2, p. 114.] 

' It is observed by Bossell, p. 576, [4th ed., 575^ in regard to the law of Eng- 
land, that, ^ by submittbg to a reference, without guarding against being personally 
responsihle, executors, and trustees, and assignees of bankrupts and insoWents, are 
taken impliedly to admit that they ha^e sufficient fonds or assets to answer the 
award ; " therefore ** held liable to an attachment, if the arbitiator ordered them to 
pay, and will not be allowed to allege^ in excuse for non-performance, that they 
have no assets." [See also Mackintosh «. Mackintosh^ Nov. 10, 1863, 2 Macph. 
48 ; Thomson's Trs. v. Muir, De& 13, 1867, 6 Maq>h. 145. By the Trusts Act, 30 
and 31 Vict, a 98, sec. 2, § 5, trustees are now empowered ^ to compromise or to 
submit and refer all claims connected with the trust estate."] 
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entail, for his own safety, lodged defences, pleading that it was uUra 
vires of the heir then in possession to enter into the submission ; and 
that if he (defender) granted the charter now, it would involve an 
alienation of part of the estate, and a contravention of the entail 
But the Court unanimously held, that the granting of the charter, as 
ordained by the award, would not, in the circumstances, be an act of 
contravention.^ 

207. The voluntary assignee of one of the parties to a submission 
has been held entitled to make appearance in the submission, and at 
its close to crave that the forthcoming award in favour of his cedent 
should be pronounced in his, the assignee's, name.* In this case the 
assignation conveyed the whole sum claimed by the cedent, all as set 
forth in his claim i^ the submission ; " with power to the assignee to 
obtain decrees-arbitral, interim or final, in his own name." The assig- 
nation was intimated to the opposite party at an early stage of the 
procedure, and subsequently, when the pleadings, which had been 
conducted throughout in the name of the cedent only, were drawing 
towards a close, the assignation was produced in the submission, and 
the assignee craved that the arbiters should issue their award in his 
favour. The opposite party thereafter lodged a representation against 
notes which the arbiters issued, and he therein objected, inter alia, 
to the competency of the assignee being made a direct party compear- 
ing in the submission. The arbiters refused the representation, and, 
on the narrative that a certain sum was due to the cedent, and that 
the above assignation had been produced in process, they decerned 
in favour of the assignee. 

^ Mag. of Dysart, Nov. 27, 1832, 11 S. 94. L. Balgray : ''I think the granting 
of the feu-charter ib an act of alienation ; but, looking to all the drcumstanoes, I do 
not think it an act of oontrsrention of the entaiL An heir of entail la dominut of 
the estate, though his powers are fettered in varions particulars by the terms of the 
deed under which he makes up his title. He cannot waste the estate by acts of 
alienation, but still he possesses some discretionaiy powers, though limited. This 
agreement between the heir of entail and the burgh was most dearly beneficial for 
both parties, but particularly for the entailed estate. In place of that estate con- 
taining 330 acres, all aflSacted with a grievous servitude of f eal and divot, heather, 
day, and fuel, such as to render the property of little value and veiy unsusceptible 
of improvement, the result of the agreement is, that 46 acres of this unprofitable 
soil are given up, and about 280 acres are turned into profitable and improving land. 
I cannot construe this to be an act of alienation prohibited by the entail, and I think 
the Court should decern agunst the defender for a feu-charter.'' 

L. Pies. Hope. — '* I concur. An hdr of entail may execute various acts of 
admimstration. In particular, he may pursue a process of division of commonty ; 
and he ia domiwui of the estate, and, as such, entitled to have claims of this nature 
settled under a submission. He is not obliged to be at the expense of a legal pro- 
cess for this, merdy because he is an heir of entaiL" 

L. Gnugie and QiUies concurred. 

See question raised as to power of heir of entail to become a party to a snbmis- 
don, in Gdedonian By. Co., Feb. 26, 1857, 19 D. 627 ; infra, sec. 224, note 3. 

< Henry, Jan. 29, 1836, 13 S. 361. 
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208. It will be observed that, although the assignation was inti- 
mated at an early stage of the submission, the assignee did not make 
appearance in the submission till near its close, and did not in any 
way interfere in the pleadings, which were conducted throughout in the 
name of the cedent. It was, moreover, observed by the L. President, 
that the cedent remained effectually bound as a party to the submis- 
sion, after he had executed the assignation, just as he was before. 
The case, therefore, as actually decided, elicited from L. Mackenzie the 
observation, that he could not perceive the possibility of injustice to 
the opposite party, "in allowing decree to go out in the assignee's 
name in place of the cedent It is a mere formal objection that is 
taken to the validity of the decree, and I think it is unfounded."^ 

^ The opudoDB of the Court touch on general prindples in arbitration law ; and 
L. Monoreiff, Ordinaiy, in reporting the cause on cases, intimated that he thought 
it might raise a question of great difficulty, if an assignee insisted on making ap- 
pearance at an earlier stage of the submissionf and to the effect of interfering in the 
conduct of the proceedings. It is difficult to abridge the opinions of the Judges, 
which are therefore quoted at length. L. Moncreif^ in his note, observed : — ^ The 
pxincipal question which arises in this case appears to the L. Ordinary to be in a 
great measure new, and of considerable importance. The question is, whether, 
where a submission has been entered into between two parties for the decision of all 
questions, daims, and disputes, at that time existing between them, it is competent 
for one of the parties, by a special assignation, to convey his contingent daim under 
the submission to a third party, to the effect of enabling that third party to make 
appearance, and become directly the party in the arbitration ; and whether it is 
competent for the arbiters to give decree to that assignee, nominatimy notwithstand- 
ing an objection by the other party to the competency of the proceeding. The L. 
Ordinary has difficulty in thinking that such a decree is competent ; for a submis- 
sion being merely a contract^ and the motives and good faith on which it may be 
entered into very often depending on the knowledge of the character of the person 
who is the other party to it, it seems to be difficult to say that either of the parties 
can, by his voluntary act, change the nature of it, so as to compel his opponent to 
proceed in such a transaction with a third party, with whom he never agreed to enter 
into any arbitration. I may be willing to enter into an arbitration with a friend 
or neighbour, for the settlement of accounts between us, or even to submit a dis- 
puted matter with a person whom, though I have differed with him, I know to be 
a man of honour and fairness, rather than go into a Court of law ; and yet^ if I had 
expected to have for my opponent perhaps the most notorious and troublesome 
litigant in the Courts of the country, I would not have entered into any such con- 
tract. With a view, therefore, to the bona fdss of arbitration, it seems to be an 
important question, whether such a change in an essential point of the transaction 
can be forced upon a man against his wilL" 

^ Cases of bankruptcy have occurred. But, although sudi cases are not free 
from doubt^ in principle Uiey do not touch the present case ; for in such cases there 
is no voluntary assignation of the particular daim in the arbitratioiL The imme- 
diate interest in it merdy passes, by the act of the law, with the other estate of the 
bankrupt, and the bankrupt himself continues to have a direct interest. The 
trustee is merely sisted to enable him to go on. But i| it be essential, in order to 
make a submission binding with the heir of the party, that this should be expressly 
provided, it is difficult to see how, without any such clause, it should be made to 
pass in the much stronger case of an assignee." 

At advising in the Inner House ; L. Pres. Hope : " If the effect of an assignation 



118 THE PABTIES TO THE CONTRACT OF SUBMISSION. [B. n. C L 

209. The mandatary or the agent of any party, if specially 
authorised, may enter into a contract of submission, on behalf of his 
constituent, by which the constituent will be as firmly bound as if he 
had himself been the direct party. But in such a case, the mandatary 
or agent must carefully employ such obligatory words as bind the 
constituent only, where such is the intention. If he does not attend 
to Una, he may be himself personally bound, as well as his constituent ; 
or he may even be alone directly bound to the other party-submitter, 
leaving himself to seek recourse and relief from his own constituent^ 

was to liberate the cedent from the contract of sabminion, and to sabetitate the 
assignee alone in his i^ace, the question would be Teiy diif erent from that which 
is presented for oar decision. But as the cedent remains effectually bound, not- 
withstanding the assignation, I cannot see any ground for holding him disabled 
from executing the assignation, or the assignee from obtaining decree in his. own 
name.** 

L. Balgray. — ** I think the assignation is competent. There are many similar 
cases in which parties agree to submit questions, and where it is evident that there 
is a power to assign and to make the assignee a party to such submission. In a sale 
by public roup, for instance, it is often inserted in the articles of roup that disputes 
shall be settled by reference to a party therein named. But if a man purchase a lot 
at such roup, and afterwards, by priyate bargain, seUs his lot, cum omni oaicM, to a 
third party, certainly his disponee not only acquires the right of enforcing the article 
relative to submission to the arbiter, if a dispute arises ; but he also comes under the 
obligation to be a party to such submission, if called on. I think a judicial assignee 
of this claim could have appeared in the submission and enforced die daim ; and I 
can see no good ground for holding that the yoluntaiy assignee could not do so." 

L. QiUies. — ** 1 think the decree-arbitral is good and valid. I have often heard 
of a delectui persona in the choice of a co-partner or of a tenant ; but I do not 
understand such deUdtu to exist in the choice of an antagonist." 

L. Mackenzie. — *' I think tlie reasons of reduction iU-fonnded. It is past all 
question, that the party to a submission can assign his whole daim and interat to a 
third party, pending die submission. The only question is, whether the assignee 
can be introduced into the submission, as a direct party to it This is quite estab- 
lished in the case of a trustee on the sequestrated estate of either of tiie parties ; 
and I am at a loss to see why the same pght should not belong to a voluntary 
assignee. I can conceive that the admission of a trustee might, in some cases, be 
more prejudicial to the opposite party tiban the admission of a voluntary assignee ; 
but I cannot see any ground for holding the converse of this. Indeed, it does not 
occur to me that there is even the possibility of injustice in allowing decree to go 
out in the assignee's name, in place of the cedent's. It is a mere formal objection 
that is taken to the validity of the decree, and I think it ia unfounded." 

^ Qardner of Glasgow had pecuniary claims on Robertson, who carried on 
business at Dunfermline, but resided in London. Gardner entered into a submis- 
sbn of these claims, with Cuthbertson, residing in Dunfermline, who stated him- 
self in the deed of submission '^as acting and taking burden on himself for" 
Bobertson. The submission showed, ex fadey that the chum of Gardner arose 
entirely out of his transactions with Bobertson. The submission declared, that 
whatever the arbiter shall determine, ^'the said Thomas Gardner and Bobert 
Cuthbertson, as taking buAen on him for the said B. H. Bobertson, hereby bind 
and oblige themselves, their heirs, executors, and successors, to abide by, imple- 
ment, and fulfil to each other, under the penalty of jClOO sterling, to be paid by 
the party fiuling to the party observing," etc The arbiter found a balance of 
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210. With respect to mandates, *' conceived in general terms, for 
the management of the mandant's affairs/' it mU. be observed, that 
"a general mandate gives no power to transact or refer to arbiters 
any debateable right, arising between the mandant and a third party." 
If the mandant '' wants to devolve that power on the mandatary, he 
may do it by a special commission."^ If, therefore, the mandant 
should disclaim a submission to which he had been made a party by 
a mandatary, acting under such a general mandate, the mandatary 
himself would be personally liable for the breach of his own obli- 
gation ; which was, that his constituent should be firmly bound by 
the submission.' 

211. An advocate has an implied power to submit to arbitration 
a process, in the conduct of which he ia professionally employed. 
Instances are common, in which counsel on both sides agree to the 
submission of a cause, sometimes in the form of a judicial reference, 
sometimes in that of an ordinary arbitration. This may take place 
at any time during the dependence of a process, and has repeatedly 
occurred after a cause was before the jury. The clients are thus 
respectively and conclusively made parties to the contract of arbitra- 
tion. But although the implied power of counsel would enable him 
to adopt this proceeding without special authority from his client, it 
is believed that in most cases in which it is practicable to communi- 
cate with clients, their express instructions are obtained; as it is 
only reasonable that they should be advised with before taking a 
step which so gravely affects their interests.' 

212. With respect to the very rare case of an advocate submitting 
a cause, notwithstanding instructions from his client to the contrary, 
and the questions of personal responsibility which may be raised 
thereon, reference may be made to the recent case of Swinfen, in 

£3S0 dae to Qaidner, and gave an award againat "the partj-sabmittor, Robert 
Oathberteon,'' for said sum. Action was raised to enforce this awaid against 
Gathbertson, who pleaded that he was not liable personally ; as the submission, tit 
gremiOf showed that Robertson was the only debtor of Ckunlner, and that he, Gath- 
bertson, merely aoted as an agent bindixig his principal. The Gourt^ howeyer, 
repelled the defence, holding that Gathbertson had not used words proper for 
binding his oonstitaent^ apart from himself ; but, on the oontraiy, had ased words 
proper for binding himself personally and directly. — ^Woodside, Feb. 4, 1848, lO 
D. 604. See also law of Bngland as to this subject, Boss. 27, [4th ed., 2S]« 

^ 3 Ersk. 3. 39. 

' See sees. 200 and 213. It woald seem to be a general principle, that when a 
party, bearing a representatiye character only, parports to bind his constitaent in a 
contract, — ^if the constitaent shall prove to be ineffectoally bound, for want of power 
in the representatiye, the latter incars the personal liability which attaches to the 
breach of his own contract and undertaking, which was, that his constitaent should 
be ^ectually bonnd. 

' Qilfillan, Mar. 8, 1833, 11 S. 548. ^ I apprehend that there can be no doubt 
that counsel, by the law of Scotland, have that power."— Per L. GampbeU, in 
Mackenzie, Mar. 9, 1843, 2 Bell's App. 53. 
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England, where the privileges belonging to the honorary office of 
counsel, and his power to make a certain compromise, under such 
allied circumstances, were fully discussed.^ 

■ 213. A law-agent has no implied power to submit to arbitration 
a process, in the conduct of which he is professionally employed. If 
he does so without express authority, and if his client eyentually 
repudiates the submission, he will himself be found personally liable 
to implement the award pronounced in favour of the opposite party,' 
or in damages for its non-implement. 

214. Without special authority, a servant or overseer has no 
power to bind his master as a party to a submissioit' 

216. A corporation may become a party to a submission, affecting 
the rights or interests of the corporation, when the proceeding is 
sanctioned by a corporate act or minute authorising it But this 
can only be done so far as a corporation possesses full powers of 
control and disposal over any subject or interest so submitted.^ 



CHAPTER IL 

WHAT SUBJECTS MAY COMPETENTLY BE SUBMrTTED TO ARBITRATION. 

216. EvEBT right or interest^ heritable or moveable, and in general 
every matter, may be made the subject of arbitration, respecting 
which two or more parties have a dispute, and over which they 
possess a sufficient power of disposal But, as the whole power of 
the arbiter is derived from the parties themselves, he cannot by his 

^ Swinfen, June 8, 1860, 29 Law Journal (Ex.) 382. 

* LiyingBtone, Feb. 23, 1830, 8 S. 594. '^It is veiy true that the obligation 
was undertaken by Johnson, in his capacity of agent, and he aooordini^y would 
have bem free from any responsibility for his dienVs solvenpy ; but he undertakes 
that she is to be bound by the decree.'' — ^Per L. Glenlee, ibid. 

The law of Bngland is different in this respect : Buss. 88, [4th ed., 83]. *' It 
has been often decided in England, that parties are bound by a reference signed by 
thmr counsel or by their attorneys." — Per L. Campbell, in Mackensie, Mar. 9, 1843, 
8 Bell's App. 53. It will be kept in view, that, until lately, an English submission 
was revocable by either party, in a manner quite unknown in Scotland. — ^Buss. 154, 
[4th ed., 144]. It therefore involved much less assumption of power by an agent, 
to enter into an English submission. 

s Baiid, Dea 16, 1831, 10 S. 147. 

^ This is merely the general rule applicable to all parties to a submission. See 
case of a submission with a burjg^, under special circumstances. — Mag. of Dyaart^ 
Nov. 87, 1838, 11 S. 94. [As to arbitrations under the Oompanies Act, 1868 (Sfr 
and 86 Vict c. 89), see sees. 78, 73, 168.] 

In England, it would appear that '' corporations aggregate may be parties to a 
reference." But the ^ reference must be an act of the corporate body." — ^Buss. 85, 
[4th ed., 80]. 
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award go farther in dealiiig with any subject submitted to him than 
the parties themselves (if they agreed together) could do by their 
joint deed.^ 

217. Thus^ for example, if A. makes a daim of debt against B., 
who denies either its amount or its validity^ or who allies a counter- 
claim agaiQst A., this is one of a lai^e class of cases which are very 
commonly made the subject of arbitration, and in which an award 
may be pronounced of the most binding efficacy. Because A. and B. 
themselves, if they could only agree with each other, could directly 
and effectuaUy dispose of these claims and counter-claims by their 
joint deed ; and therefore they can competently grant full power to 
a private individual, as their arbiter, to terminate their difference by 
his decision; they binding themselves to abide by, and to implement it 

218. But if it happened that the claim of A. rested on adocumeut 
which B. alleged to be foiged, and the parties agreed to submit to the 
arbiter the question whether it was forged or not, the element of the 
public interest (which is concerned in every criminal chaige) would 
then be involved ; and it would immediately appear how far the 
private parties could enable their arbiter to pronounce an effectual 
award. They could do so to the effect of disposing of their own 
patrimonial interests only ; and they could not, by any form of words 
or obligation, enable him to make an award which would affect the 
public interest Acoordiugly, if the arbiter, under such a submission, 
should pronounce an award declaring that the document was genuine, 
and that it instructed a debt against B. ; this award, however effectual 
against B. as to his private individual interests, would in no degree 
prevent the public prosecutor from insisting in a charge of forgery 
against A., if he saw cause to do so, in the criminal court, and obtain- 
ing conviction and punishment, upon adducing proof of the crime, in 
the ordinary coursa 

219. Because the private parties could not dispose of the public 

^ " Whatever can be transacted may be determined by arbitrament ; sabmission 
and a decree-arbitral thereon being in ^ect a transaction by interyention of the 
arbiters."— 1 Bankt 3S. 17. [There is no role to the effect that qnestions of fraud 
do not &11 under a general daose of arbitration. K. of Kintore «. Union Bank, 
Nov. so, 1861, 24 D. 59 ; affd. Mai^h IS, 1863, 1 Macph., H. L., 11, 4 Maoq. 465.] 

See MaoGally, June 15, 18S1, 1 S. 70, where a husband submitted a question as 
to the fee of his wife's heritage. She was not a party to the submission, and was 
held not bound by the award ; seeing that the fee of her heritage did not £bJ1 within 
her husband's power of control and disposal, but remained with herself. The same 
test of the parties' p6wer of control and disposal determines, in all other cases, what 
may competently be submitted by them. So, accordingly, where four joint-tenants 
raised an action of damages, and three of them agreed with the defender to a sub- 
mission of the action, which was followed out to an award, this was not found to 
dispose of the whole action, so as to bar the fourth pursuer from afterwards waken- 
ing the action, as he had been no party to the submission.— Mackintosh, Jan. 23, 
1834, 12 S. 321. 
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interest by any deed of theirs ; and they therefore could not effectually 
submit to arbitration, whether a crime had or had not been committed. 
It belongs only to the public law of the country, as delivered through 
the constituted Courts, possessing competent criminal jurisdiction, to 
deal with such a question as this. The public safety requires that no 
private parties should, by any form of proceeding whatever, possess 
the power of infringing on that jurisdiction.^ 

220. In like manner, in any other case where the public interest 
is concerned, it is beyond the power of private parties, by any form of 
obligation or Agreement, to submit the matter effectually to arbitra- 
tion. For example, if two parties have a dispute concfeming their 
social status— as, whether or not they are married persons — ^they 
cannot effectually bind themselves to abide by the award of an 
arbiter, purporting to determine on the validity or invalidity of their 
marriage. If, de fwdo^ they, in the eye of the law, as admioistered 
by the public Courts, are married persons, they cannot, by any direct 
deed of theirs, declare off, and undo the marriage. Neither can they 
do this through the medium of submitting the question to an arbiter, 
and binding themselves to abide by his award. For any question as 
to the subsistence of a marriage affects the public interest, and the 
very frame and constitution of society itself. It belongs to the public 
police as the commonwealth, to declare by what rules marriage shall 
be contracted and dissolved. And it concerns the public, that the 
state of marriage shall be determined by these rules, and by none 
other. The only recognised organs for the application of these rules 
are the public Courts of the country. All private procedure or agree- 
ment, whether it takes the foim of a submission or any other form, 
is so absolutely ineffectual to abrogate the law in this respect^ that an 
award, finding a marriage null — ^however formal such an award might 
be, and however unimpeachable on the Begulations 1696 — ^would not 
even possess force enough to raise a personal objection against either 
party who should proceed, immediately thereafter, to bring a declara- 
tor of marriage into Court 

^ It would appear that^ at an ea^ period of the histoiy of the law, when the 
boandariea were less clearly defined between the Interests of privste indlTiduals and 
of the puUie, awards were occasionaUy snppoited, which, appaiently, implied the 
exercise of a species of criminal jniiadiction by the arbiter towards the parties. 
Thus Spottiswoode reports that ^Mr. J(^ and Mr. Magnus Arthms pnrsaed the 
Oeddies and the Wallets in St. Andrews, and their cautioners, for the oontravention 
of a decreet-arbitral, by which they were decerned to be banished the country for 
certain yean, or daring the will pf the pursaers, and not to resort within a mile of 
St. Andrews, under the pain of lib. Alleged, that the decreet was null, in so 
far as it prescribed a pain of banishment^ which no private man could do l^^ law, 
em^^dAj(wrtyfion9^tlmMdmiM^ Neverthekss, 

the Lords repeUed the exception, in respect they thought it a part of the assythment 
made to the party in 1590, and that it was q/MMx ^dvadojriwm, ext/tufn^" — Spottis- 
woode, Piacticks; vou Arbiter, p. 14. 
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221. For similar reasons, the question of a man's legitimacy can- 
not be effectually made the subject of arbitration ; nor the question 
whether he was an alien or a British subject ; nor, in general, any 
question of social status. 

222. So, in like manner, if two individuals had a dispute with 
each other concerning the right to a title of honour — such as a 
peerage, for instance — and even on the supposition that one of the 
two had undoubtedly the right to the title, they could not validly 
submit their dispute to the award of an arbiter. They could not, by 
their direct and joint deed, transfer the right to the title from the 
party, in whose blood alone it was inherent, under the royal letters- 
patent^ to another party, on whom the Grown had not bestowed it. 
And neither could they attain the same end by submitting their 
dispute to an arbiter, and binding themselves to abide by his de- 
cision. It is utterly beyond the power of private individuals thus 
to trench on the royal prerogative, the privileges of the peerage, and 
the interest of the State.^ 

223. Farther, and in respect to a different class of cases, also in- 
volving the public interest, it is inept and unavailing to enter into a 
submission for determining on the validity of any claim which is 
contra lonos mores. Accordingly, if a person should claim a sum as 
due, either by written agreement or otherwise, as the price of prosti- 
tution, which claim was resisted by the seducer ; and if the parties 
submitted to an arbiter to determine the question of liability, binding 
themselves, as usual, to abide by his award ; all this would be of no 
avail whatever to render an award for such a sum effectual in law. 
Because no individuals possess the power of effectually obliging them- 
selves to do what is cofUra honoa mores ; and, therefore, an obligation 
to abide by an award would necessarily be inept, if the award pur- 
ported to constitute an obligation which was contra honas mores} 

224. So, again, if an interest affecting an entailed estate were 
made the subject of a submission with an heir in possession, and if 
no special statute had conferred enabling powers in that behalf, no 
award which might be pronounced, however absolute in its terms, 
could affect any greater interest in the entailed estate than the heir 
in possession had under his own disposal and control' This would 

^ See ako Bamsay, Nor. 19, 1624 (16245), which related to a right of tatoiy 
to a papil ** which the LoidB found it was not lawfdl to sabmit** 

* In England, and probably in ereiy drilised ooontry, the law ib the same. 
** Where the sabject-matter is dearly illegal, no bmding award can be made.'' — 
Bufls. 6, [4th ed., b\ Steen, Nov. 17, 1794, ^ T. R. 61. 

' In a question r^arding the validity of an award under a submiBsion between 
an heir of entail and a BaUway Company, a point was raised, whether the submiB- 
aion was a Btatatoiy or a common-law submiasion, and it was (inter alia) pleaded by 
the Company, that, under a conmion law submission, it was fdtra viree of an heir of 
entail to enter into a submission for determining the price of land taken, or compen- 
sation due for permanent injury to the entailed estate. The Court held that, in the 
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be the result^ however unchallengeable the award might be, under the 
Regulations 1696. For these Begulations were never meant, and 
have never been allowed, to fortify an award which it was ultra vires 
of the arbiter to pronounce ; and eveiy award must perforce be of 
that character if it disposes of interests which it was ultra vires of 
the parties to submit.^ 

prooeas before them, the record did not admit of that plea being raised ; but the 
following observations were made incidentally by L. Deas regarding it. ^ Now, it 
humbly appears to me, that to suppose Sir Norman (the heir of entail) to have 
entered into a oommon-law submission for fixing the price of land taken, and com- 
pensation for permanent injury to the entailed estate, would be to suppose him to 
have done what he had no power to do, — a supposition not readily to be adopted." — 
Caledonian BaUway Co., Feb. 25, 1857, 19 D. 529. [Lands* Clauses Act, 8 and 9 
Vict. c. 19, seoB. 9, 35 ; March 7, 8, 23, 1860, 3 M^Q. 808.— See also Mackenade v. 
Inverness and Aberdeen Junction BaiL Co., June 9, 1866, 4 Macph. 810.] 

^ It may be noticed here, that there are some instances recorded in the history 
of the country, in which matters of public concernment were made the subject of 
a4]ustment by arbitration. But these have been few, and they were anomalous and 
exceptional in their character. 

There is, for example, the remarkable procedure, in the seventeenth century, by 
which patrimonial rights in teinds and dmrch lands were made the subject of a 
series of submissions to King Charles i., as arbiter, though these rights affected the 
interests of the Crown, the nobles, the clergy, the buighs, eta See a short notice 
of this, iupra, p. 11. 

Another anomalous species of submission, belonging to this class, is stated in 60s- 
ford's Beports ; the case of the Magistrates of Edinburgh, Feb. 12, 1675, 1 Suppt. 
732. After the occurrence of one of those great fires which were then not rare in 
Edinburgh, where many of the houses were still built of wood and covered with 
thatch, it was regarded as an important object of public policy, that all the new 
tenements to be erected on the site of the conflagration ''should be of stone-work," 
and should be otherwise constructed with a due regard to the safety of the dty 
against fire, as well as to its improved appearance. With this view, an amicable 
arrangement seems to have been made, in the form of a ''submission by the whole 
neighbours of Edinburgh," to the Magistrates and Council, to which the Privy 
Coimcil interponed an act of ratification, and under which powers were given to the 
arbiters to regulate as to the rebuilding of the new tenements. An attempt being 
made by one of the citizens to evade his obligations under the contract of submission, 
on the allegation of " enorme lesion or irgustice," it was repelled by a decision, the 
report of which has handed down some notice of the transaction. 

See also another instance of an unusual resort to the amicable remedy of a sub- 
mission in the decreet-arbitnd pronounced on 24th Mar. 1699 by the then L. President 
of the Court of Session, Sir Hew Dalrymple, adjusting the respective interests of the 
Commissaries of Edinburgh, and their clerks and procurator-fiscal, in certain 
official emoluments of the Edinburgh Conmussary Court — ^Third Beport of the 
Commissioners on the Courts of Justice in Scotland, p. 61 ; printed by order of 
House of Commons, Feb. 11, 1818. 

It is scarcely necessary to observe that these remarkable and exceptional cases of 
submission merely possess historical interest, and do not afford professional instruc- 
tion or precedent of any kind. But stiU they serve to indicate how far arbitration- 
procedure has, at different times, suggested itself, for the disposal of cases where 
there were important and conflicting questions at issue, requiring an effective and 
equitable solution, but which happened to be ill adapted, either in their own nature, 
or from surrounding circumstances, to the forms and incidents of a court of law. 
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225. It is competent to submit depending lawsuits to arbitration, 
when the interests involyed in the actions are such as could have been 
made the subject of submission, supposing that no action had ever 
been brought The parties may either follow the course of agreeing 
to a judicial reference,^ at the sight of the Court ; or they may with- 
draw the action wholly from the cognisance of the Court, and confide 
the questions in issue to the judgment of a private arbiter, as in an 
ordinary submission. It often happens that parties thus resort to 
arbitration at the suggestion of the Court itself, when it appears, from 
the actual circumstances, that a case is better adapted for the forum 
of an arbiter than for a public tribunal' 

226. Parties may competently agree to submit future differences, 
if such shall arise {ex. gr., in the course of executing a certain con- 
tract, etc.), though none may have already come into existence at the 
date of the agreement' There are various questions connected with 
such an agreement, which are considered supra, p. 70. 

227. Without multiplying further instances, it will be found, in 
all cases in which a question is raised as to what may be competently 
made the subject of a submission, that the answer will be obtained 
by considering whether the parties concerned had power, by their joint 
deed (if they agreed together), to deal directly with the subject sub- 
mitted, to the same extent to which they intend to authorise their 
arbiter to deal with it in his award. If the parties had such power, 
the submission may be competently made, and the award will be 
effectual ; if otherwise, not 

1 See infray Book V. 

s In England, as already noticed, iuprOy p. 9, the CourtB are invested with 
oonsiderable powers of compelling parties to resort to arbitration in certain classes 
of actions. The same policy has been observed in varions other coontriesy «u|mi, 
p. 6. 

' It may here be noticed, that a minority of the creditors in a sequestEation, on 
one occasion, passed a resolution directing the trustee to submit to arbitration all 
disputes which might arise affecting the bankrupt estate. The minority of the 
creditors complained to the Court ; and contended that each disputed question, as 
it emerged, should be considered by itself, — some cases being fitter for a Court of 
law, and some for arbitration ; and that it was ultra vires for a majority, prospec- 
tivdy, to prohibit resort to a Court of law as to all future disputesi per aversianem. 
The Court recalled the resolutioa— Cook, June 20, 1829, 7 S. 778. 
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WHO MAT BE ABBITER8 OR OVERSMEN. 



228. An arbiter is a person voluntarily selected by any parties to 
perform the office of a private judge towards them ; by determining 
some subsisting or contemplated dispute or question, which they sub- 
mit to him, in order that it may be finally decided by his sentence or 
award. 

229. Almost any person whatever, whom the parties choose to 
select as fit to be their arbiter, is entitled to act as such, in virtue of 
their selection ; there being few personal disqualifications of an 
arbiter which it is not competent for the parties to waive.^ 

^ With respect to the andent kw of Scotland, Balfour (Pract, p. 412) states 
generally : ^ All personnis that ar not forbidden be the law, may be arbiteris ; Sic 
as all fremen, not beand under the hand or power of ane uther ; And it is requirit 
that he qnha sail be arbiter, he of gude brute and {ume/* In enumerating those who 
may not be arbiters, he specifies ^ bondmen or slayis ; " women ; persons " wod or 
furious ) " or *' allutterlie deaf or dumb ; ** and minors. The first of these fire classes 
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230. An unmarried woman may be an arbiter. She is sui juris, 
and can exercise all acts of administration of her property or afiTairs, 
as effectually as a man can do. There is nothing in the nature of an 
arbiter^s office which should make it radically incompetent for any 
person of the female sex ; although, in most cases, a submission to a 
woman would seem to bB a very ineligible procedure. But if any 
persons who have a dispute, choose to select a woman for their arbiter, 
either out of regard to her personal qualities, or to the subject-matter in 
issue, or to any other consideration, it appears to be entirely their own 
affair to bind themselves to abide by her award.^ Whatever may 
have been the rule in those more barbarous times, when women were 
regarded as generally disqualified by their sex, from even being wit- 
nesses in Courts of justice, it is not now the law that unmarried 
women cannot be arbiters.' 

231. The abstract question, whether a married woman could be 
competently selected as an arbiter, — provided that her husband con- 
sented to her accepting the office, and to her acting therein as freely 
and independently as if she were still unmarried, — is a matter of more 
curiosity than practical use. It is, perhaps, better to refrain from 
speculating upon a point which is of so little actual importance, and 
which has not been the subject of any decision. The same general 
observation may suffice to dispose of the competency of submissions 
to •* the wod or furious." To the " allutterlie deaf and dumb," if they 
possessed the means of communicating by signs or by writing, there 
would not seem to be any radical incompetency in making a submis- 
sion ; but it is a question of no practical interest 

232. It has been decided that a minor may competently act as 
an arbiter.' The case is an old one, and the decision passed only by 

of persons no longer exists in Scotland. The present state of the law as to the others 
is noticed in the text. 

In the Soman law, " Arbitri esse poesimt omnes non prohibiti, etiam saoerdotes ; 
nee non JncUei ; inflames quoque, et libertine conditionis homines ; cum nulla huio 
officio dignitas ;insit Non tamen impuberes. Nee mulieribus, ob sexus verecun- 
diam, arbitria redpere jus ciyile pennisit." Voet adds that the last rule *^ nunc 
non senratur.'' — Voet. ad Pand., L. 4, t 8, sees. 6, 7. 

See also Hein. ad Pand., L. 4, t. 8, sec. 533. 

^ Sunt antem arbitri, hoc loco, judices oompromissarii, vel dres Bomani, ex com- 
promisso, litigantibus dati, quibus a pnetore fuit data potestas, arbitrio suo, ut jus et 
equum habebatur, hereditatem, consortium cuique suam distribuendi : ut omnis 
contioyersia omnesque partium lites anferantur." — ^Funoc Leg. xii.. Tab. Ed., 
1744, p. 246. 

^ It seems to have been otherwise in the ancient law of Scotland. '' Fnminfld 
non possunt judicare in arbitrio." — ^Beg. Mi^. Scotitt, lib. ii. cap. 1, sec. 1. See 
also, on this subject, caps. 3, 4, and 5 ; also Balf. Plract, p. 412. 

s 1 Bankt. 23. 14. 

' Gordon, June 1582 (8915). It does not appear from the report how near the 
minor was to majority. 

In England they hold it reiy largely in the power of the parties to waive per- 
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the casting vote of the Lord President. But provided that the par- 
ties know of the minority at the time when they select their arbiter, 
it appears to be within their power to waive all objection on that 
account. Volenti rum fit injuria. It seems practically impossible 
that any rational men shall ever submit a question to the arbitration 
of a youth, so far within the years of majority as to be plainly quite 
incapable of apprehending and performing his duty. Short of that 
pointy it would seem to be within the power of the parties to bind 
themselves to abide by his award, if they chose to undertake such an 
obligation. Beyond that pointy if ever such a case shall arise, it will 
then be time to observe whether the Court will class such a proceed- 
ing with a tpansto ludicra, — a mere agreement to play at pitch and 
toss for settling a question, — an agreement which the Courts of Scot- 
land decline to consider or enforce ; or whether the view should be 
foUowed which seems to prevail in England, of holding parties bound 
by the award even of such an arbiter.^ 

23S. The same rules as to this matter would appear to apply 
equally to the case of a sole arbiter, and that of a plurality of arbiters. 
But in that class of submissions in which parties can effectually biud 
themselves to submit to arbiters who are not named at the time of 
entering into the agreement — as in a submission-clause ancillary to 
the extrication of valuations at the expiry of a lease, for instance — if 
it should eventually happen that, when arbiters required to be mutu- 
ally named, one of the parties should name a minor^ or a woman, or a 

Bonal objeotioDB if they please. Baasell states that there are authorities to the 
oontraiy, bat nevertheless ''the better oiHnion is," that even ''idiots, lunatics, 
in&nts (minors), married women, persons attainted or excommunicated, may be 
arbitrators ; for eveiy man is at liberty to choose whom he likes best for his judge, 
and he cannot aftennuds object to the manifest deficiencies of those whom he has 
himself selected."— Pp. 107, 108, [4th ed., 102]. 

It is tme that Mr. More, in Ids learned notes on Stair, p. xlii, has this passage : 
" It has been held that a minor may be an arbiter, and a notaiy-pnblic, and a mes- 
senger-at-arms ; but it may be doubted how fi&r minors can lawfully be appointed to 
sach public offices." In so ftr as this remark applies to the case of a notaiy-pnblic 
or a messenger-at-arms, it would appear to be clearly well founded. Both of these 
parties are proper pablic officers, who, before they can act as such, receive an authori- 
tative sanction of their fitness to perform the important duties belonging to their 
respectiye offices. The adequate performance of these .duties requires maturity 
of judgment, which agam requires, of any g^ven dass of men, that they shall be 
beyond minority. And as the public are bound to recur to those officers for the 
perfonnance of duties which are competent only to them, ther» appears to be con- 
dusive ground for saying that minors cannot be lawfully appointed to the office. 
But the position of an arbiter, who is no public officer, but a priyate judge, deriving 
his whole authority firom the contract of parties, appears to be the converse of all 
this ; and therefore it is submitted that the observation in question should not be 
extended to arbiters. 

^ It is worthy of observation that, while the period of majority at Rome was 
twenty-five years of age, minors who had reached twenty years might be chosen 
arbiters. — Hein. ad Pand., L. 4, t. 8, sec. 533. 

I 
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near relation of his own, or any other person than a roan of full age and 
free of palpable objection, it would seem that the other party might 
justly object to such a nomination, and insist that his opponent should 
act boTui fide in the matter, and appoint another arbiter. In the ordi- 
nary style of an agreement to submit " to two men mutually chosen,"' 
— and assuming that each party has a right to select an arbiter whon^ 
the other party cannot reject at his mere pleasure or caprice, — still the 
fair meaning of the agreement would appear to be, that each party 
shall only be allowed to please himself in . selecting his own arbiter, 
provided that the person selected shall belong to no exceptional 
class. 

234. An arbiter should stand absolutely indifferent between the 
parties-submitters. His office is essentially of a judicicd character, 
and requires complete impartiality as one of its inherent attributes. 
Wherever, therefore, an arbiter is affected by any circumstance 
having a plain practical tendency to bias him in favour of one of the 
parties, and so to destroy his impartiality, his acting as arbiter will 
be open to challenge, of a character more or less grave, according 
to circumstances. For example, if he has a patrimonial stake in the 
subject of dispute, coincident with the interest of one of the parties, 
and consequently opposed to the interest of the other ; and if that 
stake be sufficient to create a bias in the mind of any ordinary man> 
it would seem to be open to the party who was liable to be hurt by the 
existence of the bias to object to the actings of the arbiter at any stage 
of his procedure, provided that he took the objection as soon as he 
discovered the grounds for it. It was the duty of the opposite party 
to have disclosed the existence of the partial interest affecting the 
arbiter, if he was aware of its existence. And even if both parties 
were alike ignorant, it was incumbent on the arbiter himself to have 
expressly discovered it to the parties, and to have declined to accept 
an office the duties of which were incompatible with the existence of 
any interested bias in his mind.^ 

235. The objection of bias has occasionally presented itself under 
very special circumstances; as, for example, when the parties, at 
entering into the contract of submission, saw and acknowledged the 
existence of strong elements of bias as affecting the arbiter's position, 
which they deliberately waived ; and when, in the course of the sub- 
mission, the arbiter came to be exposed to new elements of bias of an 
important character. In these circumstances, it would appear that the 
Court regarded the case as one of specialty ; and where the submission 
was ianciUaiy to another and primary contract, in which the selection 
of the particular arbiter in question must evidently have been regarded 

^ [Thus it is also incompetent for an arbiter to act aa such after he has been 
examined afl a witness for one of the parties. — ^Dickson v. Grant, Feb. 17, 1870, 8 
Macph. 666.] 
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as yeiy important, the Court have not felt warranted in holding the 
arbiter disqualified by the incidence of the new elements of bias, in 
cases where it might be presumed they would have held him dis- 
qualified by those same elements of bias, if he had originally been 
selected by the parties as one who was understood to be free from all 
biassing position whatever.^ 

236. Even if the arbiter should have proceeded the length of pro^ 
nouncing an award which was, ex facie, regular and forma), before 
the existence of the biassing interest came to be discovered, it would 
seem that a reduction of the award might be successfully brought, 
provided that the interest was not so very small as to render it plftinly 
improbable that an ordinary man would be afTected by its influence.' 
The contract into which the parties entered, to submit their dispute 
to an arbiter, and to bind themselves to abide by his award, wbuld 
seem otherwise to have been entered into, by one at least of the 
parties, under essential error.. 

237. In the case supposed, the arbiter must have committed a 
breach of duty, whether in concealing from both or from either of the 
parties the existence of the bias by which he was liable to be affected. 
And perhaps this fact, coupled with the existence of the biassing 
interest, might let in a challenge on the head of " corruption," as used 
in the Begulations 1695. It would seem necessarily to involve a mis-^ 
carriage, in point of duty, quite distinct from mere error of judgment. 
But, independently of this, and on the principle of the law of contract 
itself, as already considered, the award would seem to be challengeable 
at common law. The parties, in binding themselves to submit to the 
decision of the arbiter, had in their minds, as qualifying their obliga- 
tion, the necessarily implied condition, that the arbiter was free from 

^ Fhipps, Mar. 11, 1843, A D. 1026. In a contract for forming part of a railway, 
all disputes between the Company and the contractor were referred to A. B., the Com- 
pony's engineer ; it being stipolated that neither his holding that employment, nor 
his being a shareholder in the Company, should disqualify him from acting as arbiter. 
He accepted the office^ and had made some orders under the submission, when he 
was appointed manager of the Company. The contractor afterwards raised an action 
against the Company, to which it was pleaded, as a preliminary defence, that the 
subject-matter of the action fell under the subsisting reference to A. B. The pur- 
suer answered that A. R's supeirening appointment as manager disqualified him 
from acting as arUter. The Court held that, while the submission suheirted, it must 
bar the action ; that it could only be taken away by reduction ; and that the addi- 
tional element in A. B.'s position, cf his being appointed manager, did not warrant 
them in holding him diisqualified, seeing how largely the parties had, by express 
stipulation, waived the objection of personal bias. The Court, accordingly, dismissed 
the action. [See also Mackenide v. Inyemess and Boss Bail, Deo. 81, 24 D. 261 ; 
TrowBdale v. N. British Bail, July 12, 1864, 2 Maoph. 1334 ; Trowsdale v. Jopp, Not! 
16, 1866, 4 Macph. 31 ; Dickson v. Grant, Feb. 1 7, 1870, 8 Macph. 666. In the first 
three cases, various strong elements of bias were held not to disqualify the arbiter ; 
in the last case an architect was held disqualified from acting as an arbiter under a 
building contract after having been examined as a witness for one of the parties.] - 
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bias either way. And as soon as tlie actual fact of his biassing 
interest was discovered, it would appear that the parties would no 
longer remain obliged to submit to his award. If they had bound 
themselves respectively to buy and sell an article, as its weight should 
be ascertained by a certain pair of scales, which were assumed to be 
just, they would not remain bound by the weight (so ascertained), 
after it came to be discovered that one arm of the balance was longer 
than the other, or that the scales were otherwise materially affected 
by inherent inequality. So, in like manner, the obligation to abide 
by the award of an arbiter, assumed to be indifferent and impartial, 
would appear to be open to reduction, as soon as it should be dis- 
covered that the essential quality of impartiality had been supplanted 
by an unfair bias in the arbiter's mind.^ 

238. But^ in order to enable a party to take an effectual objection 
to the arbiter on the ground of his partial interest, it is necessary that 
the objection shall be timefuUy stated. In particular, if the party 
already knows of the objection at the period when the arbiter is 
selected, he will be held to have waived his declinator by assenting to 
the selection, and he will not be allowed afterwards to recur* to it 
And although the existence of the objection should only be discovered 
by him at a later stage, he must still take his stand upon it without 
delay, as soon as he makes the discovery. He will not be suffered to 
hoard it up, until he shall have ascertained what kind of award shall 
be pronounced, and then bring it forward in the event of his being 
disappointed by the terms of the award. 

239. This last observation applies in the case of every personal dis- 

^ See, in oonnectioii with this subjeot, MitcheU, Jan. 14, 1716 (663) ; which, 
however, seems to have savoured much of actual briheTy. 

* Johnston, July 8, 1817, 5 Dow 247. See also Boss. 108, [4tfa ed., 102], as to the 
law of En^^d, which appean to be the same. It is quite competent tcx parties to 
waive such objections, if they please. The question, therefore, whether a party in any 
given case has knowingly waived them, is just a question of evidence ; and as soon 
as such waiver is proved, either by the party's own actings or otherwise, it ndses a 
CAM of personal exception which ban all after objection by the party. Upon an 
anal<^gous subject^ it was lately ohserved by L. Ardmillan, Ordinaiy, in the note 
to his inteilocntor in the case of Qrrell, Feb. 22, 1869, 21 D. 666 :^ That nothing 
oould he more opposed to legal principle, or to suhstantial justice^ than to sanction 
tentative procedure by a party to a submission, under such circumstances as the 
present, and to sustain an objection to the submission, founded on the death of 
Wightman, taken by the pursuer ; notwithstanding that he, the party objecting, 
has endeavoured to obtain an award in his favour, by proceeding in the submission, 
not only after the death of Wightman, but after tiie executor of Wightman had 
become a party to the submission, with the pursuer's knowledge and concurrence." 
*'Had the award been in his favour, he would have taken the benefit of the sub- 
mission, and would have stated no objection. He cannot be permitted to repudiate 
it^ now that the award is against him." Thou^ the tpeeUifadiy which, in that 
case, gave rise to the personal exception, was different from that which is above 
considered, the principle of the exception is the same. 
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qualification of an arbiter (whether founded on patrimonial interest or 
not) which it is in the power of a party to waive* The same principle 
of justice requires that^ if the party considers the arbiter to be dis- 
qualified by the objection, he must state the objection without undue 
delay ; otherwise he will be held to have passed from it, and will not 
be permitted afterwards to recur to it upon his discovering that the 
views of the arbiter are less favourable to him than he had hoped to 
find them.^ 

240. The amount of patrimonial interest, or of other disturbing 
element of partiality, which shall create a personal disqualification in 
an arbiter, does not appear to admit of any precise definition. It 
must, apparently, be such as would have a palpable tendency to create 
a bias in the mind of an ordinary man. In one case, an attempt was 
made to interdict an arbiter from carrying on a submission, by alleging 
that he, as trustee under a private deed, was the creditor of one of 
the parties, and consequently had an interest to decide in favour of 
that party, who would thereby be the better able to pay what he 
owed to the trust. L. Cranworth held the objection to be futile, and 
observed : " That is a sort of interest, if you call it an interest, with 
which it is quite impossible for your Lordships to deal If parties 
choose to appoint an arbitrator, without making inquiry into those 
minute circumstances, they must abide by the I'esidt" L. Brougham 
concurred.* 

^ See sereral alleged grounds of personal disqualification of an arbiter, founded 
on his examining witnesses ^'behind the backs of both parties," and otherwise, which 
a party was held to have waived by not taking the objection timefuUy.-— Drew, 
March 8, 1855, 2 Maoq. 10, 11. 

> Drew, Mar. 8, 1855, 9 Maoq. 7. See also Maokessock, I^or. 14, 1822, % S. lU 

In the Session papers of the case of Brysson, June 10, 1823, 2 S, 340, will be 
found averments on Uie subject of an arbiter's bias, which the Court held fit to be 
investigated in the reduction of an award, the pursuMf alleging that the fticts had 
only become recently known to him. He averred that one of the arbiters was 
largely in debt to the other, and had been concussed by his co-arbiter and creditor 
into a concurrence in an award dictated by the latter. He also averred that the 
other party in the submission was largely indebted to the same arbiter, who accord- 
ingly had an interest to decern in favour of his own debtor, so as to enable him to 
pay his debt. The result of the investigation does not appear. 

The extent of interest or bias which will disqualify an arbiter was discussed in 
the English case of Elliot^ Jan. 31, 1848, 2 De Gex and Smale, 17. In an arbitration 
under the Lands Glauses Act, to value land, taken by the South Devon Bailway 
Company, the Company named as their arbiter a land-surveyor in their own em-> 
ployment ; to whom an objection was taken, which, however, the party was held, by 
his own conduct, to have waived. The award was eventually pronounced by an 
umpire. Thereafter it was diM»vered that the umpire was a surveyor in the employ- 
ment of the Great Western Bailway Company, in which he also was a shareholder, 
and that this Company held many shares in ^e South Devon Baflway Company. It 
was, therefore, objected that the umpire was biassed, being identified in patrimonial 
interest with l^e South Devon Bailway Company. 

V. C. Knight Bruce doubted ^ whether this person ought to have been appointed 
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241. It Is stated by Bankton/ in general teimSi that ''relation, or 
other ground of declinator against judges, does not hinder persons 
from being arbiters ;" adding subsequently, in the same paragraph, 
and apparently applicable to this case, that *' the consent of the party- 
submitter excludes all objections/' 

242. ' There can be no doubt that a party who knew of the relation- 
ship between the arbiter and his opponent, and wha nevertheless 
agreed to the submission, would be barred from afterwards taking 
that ground of objection. Moreover, it required statutory aid^ to found 
a declinator on the ground of relationship to a public judge. But it 
would seem to raise a question of more nicety, if the existence of the 
objection was not discovered until after the submission was already 
in full progress, or even after an award had been pronounced. Per- 
haps the fact of an arbiter's near relationship to one of the paities 
could only be taken as an element (more or less material according to 
circumstances) in determining whether he was affected with corrupt 
partiality* Certainly it would be an important feature in such a 
question, that the existence of the Massing influence must, from its 
nature, have been known to both the arbiter and the related party, 
and must, by both, have been kept concealed from the non-related 
party, contrary to the plain duty which both of them owed to him. 
But, in the absence of decisions, it would be unprofitable to enlarge 
further on the subject 

243. It seems never to have been decided in Scotland, that the 
mere fact of an arbiter's being debtor or creditor to one of the parties 
was a disqualification for his acting as arbiter ; although, if the debt 
be of considerable amount, it may well be a circumstance which should 
induce all concerned to refrain from selecting an arbiter so situated. 
There are cases in which this ground of objection has been expressly 
taken and repelled, but in them it rested on a very narrow basis.^ As 

umpire, in point of delicacy, conaideriofir that he was not only sorreyor to* the Great 
Western Company, which was intimately connected with the South Devon Company, 
but that he held shares in the former. I should, however, be going too fxr, to set 
aside the award on this ground. There are some things in this case which it would 
have been better had they been otherwise ; but I think there are no judicial grounds 
on which to set aside the award.. It is saved very narrowly, in my judgment" 

It wiU be observed, however, when referring to English decisions as affording 
instructive illustrations of some general principle in arbitration law, that great 
caution must be used in applying them ; because, '' ever since the Act of « King 
William (9 and 10 WilL lu. o. 15), and the Act of Sederunt (Act of Begulations 
1695), which has the force of a statute in Scotland, which is in the same reign and 
about the same time, the laws of the two countries may be said to have diverged." 
7— Per L. Brougham, in Mackenzie, Mar* 9, 1843, 2 Bell's App. 50. 

U. aa 14. > 1594) c. 216 ; 1681, c. 13. 

' See ntpra, sec 240, note. In England it has been decided that an award can- 
not be set aside on the ground of the arbiter having been largely indebted to one of 
the parties, and of this fiict not having been known to the other party. The Court 
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the weight due to it must depend on its practical tendency to affect the 
arbiter^s mind with bias, its importance in each case will vaiy accord- 
ing to circumstances. Perhaps it may be regarded as probable, that, 
unless the circumstances were of a very special character indeed, such 
an objection, taken j9er se, would not be fatal, either to the continu- 
ance in office of an arbiter who had accepted and begun to act, or to 
the validity of an award abeady pronounced. It certainly could not 
be so, if both parties were aware of the fact at the date of selecting 
the arbiter : and apparently it might be inferred from the case of 
Fhipps,^ that if the parties were aware of the existence of considerable 
debts at entering into the submission, then a mere addition to their 
amount, pending the submission, would not in itself be readily allowed 
to create a disqualification. But in a case where an arbiter had 
mixed up with his award the payment of a debt due to himself by 
one of the parties, and the settlement of a balance due by himself to 
the other party, the Court, though they thought that " nothing unfair 
was intended/' nevertheless reduced the award as ultra vires, and 
censured the arbiter^s conduct In this instance, the tenor of the 
award itself was affected by the importing of the arbiter^s accounts 
into the res gesta ; a smaller sum being awarded against one of the 
parties, and in favour of the other, than the actual balance as it stood 
on their mutual accoimting, irUer se, which was alone submitted. 
This result was produced by interweaving in the award the adjust- 
ment of the arbiter's own accounts with the parties, hinc inde. This 
was not only uUra vires, as the submission, of course, did not embrace 
the arbiter's own personal accounts ; but it placed the arbiter and the 
parties in the highly objectionable position that the arbiter was ad- 
justing with one party how much he (the arbiter) was to pay— with 
the other, how much he (the arbiter) was to receive, — at the moment 
while it still remained within the arbiter^s breast how much was to 
be awarded by him in the mutual accounting between the parties 
themselves, as due by one to the other.^ 

observed : '' No case has gone the length of saying that an award can be set aside 
because the arbitrator was indebted to one of the parties. It is certainly a matter of 
suspicion, but it is not of itself sufficient." — ^Morgan, 1832, 1 Dowl 611. See also 
Buss. 108, [4th ed., 102]. 

^ Supra, sec. 235, note. 

* John and Thomas Elliot submitted their mutual diums of accounting to three 
arbiters, of whom Whitehaugh was one. Whitehaugh was creditor of John for 
£12, and was debtor to Thomas in a larger sum. The arbiters held Thomas to be 
indebted to John in £^4. But, before giving their decree, Whitehaugh gave John 
a receipt as for £12, paid to him (the arbiter) ; took £12 off his own debt to 
Thomas, and gave Thomas a bill for the balance ; after which an award was made 
against Thomas as owing £62 to John. This sum was the foresaid £74, under 
deduction of the foresaid £12. Nothing of this appeared ex facie of the award, 
which was a simple decemiture for j£62. But the matter was recorded in tb» 
minutes of the submission. A reduction was brought, in respect that the res gesta 
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244. Even where a party has been named arbiter under a clause 
in a contract, and when disputes afterwards arise which fall within 
the submission-clause^ yet if the arbiter in the meantime has mixed 
himself up with the matter in dispute, or with one-sided interests 
which palpably tend to create a bias in his mind, and to identify him 
with one of the parties, so as presumably to affect his impartiality in 
judging between the parties, the Court will hold him disqualified from 
accepting the submission, and acting as arbiter.^ 

245. Although the employment of a person as counsel or agent 
in a cause may have a tendency to create a bias in favour of the 
client's interest, it is not only competent, but it is matter of ordinary 
occurrence in practice, that the litigants in the cause select their re- 
spective counsel, or sometimes their respective agents, as their arbi- 
ters for deciding the questions raised in their pending action* Nor is 
it uncommon, that one of the counsel or agents is selected by both 
litigants as their sole arbiter. Any risk of bias which may exist in 
such circumstances, in the arbiter's mind, is of course well known, and 
patent to the parties in making their selection* They could not, 
therefore, fall back upon it afterwards. 

246. An advocate who has accepted a submission, when at the bar, 

involved a disposal by the arbiters of other accounts than those which were alone 
submitted to them ; and because Whitehaugh had, in effect, decerned for payment 
of £12 to himself, as a debt due by John to him. The Court thought '^ nothing 
unifdr was intended," but that it was nevertheless necessary to check anything 
that tended to create any bias in the delicate situation of arbiters. Their Lord- 
ships found '^that it was not only ultra vires comprotMui^ but a very improper 
conduct in one of the arbiters to settle accounts betwixt him and the two parties- 
submitters ; this settlement having been executed before the decree-arbitral was 
signed, by one of the parties taking a receipt firom the arbiter, and the other party 
a bill"— EUiot, Dec 16, 17S9 (668). See analogous doctrine in law of Enghind ; 
Buss. Ill, [4th ed., 106]. 

^ Mackenzie, Dec 19, 1828, 7 S. 215. Though this was special in the circum- 
stances which gave rise to the bias in the particular instance, as all such cases are 
likely to be, it appears to inyolre the doctrine above stated. The objection of 
personal disqualification was stated against one of two arbiters, who had been 
named in a submission-clause in a contract of copartuery, and who were called on 
to act under the submission-clause. L. J. C. Boyle observed : ^* Next to that of a 
Judge, the situation of an arbiter is the most delicate There must be nothing to 
bias him in one way or other. I am decidedly of opinion that this man has so 
mixed himself up with the matter in dispute, as to disqualify him from acting as 
arbiter. I do not say that he has done so with evil intention,'* etc. 

The other Judges concurred— L. Alloway observing : '^ The situation of an arbi- 
ter appears to me to be even more delicate than that of a Judge, as what he does 
cannot be corrected ; and if he mixes himself up with the matter, however inno- 
cently, we must hold him disqualified. As, therefore, I think there is something 
liere that may give a bias, I concur in holding that he cannot be allowed to act." 

The Court accordingly found that he '^ cannot act as arbiter in this case." 

See also Tennent, etc., June 16, 1836, 14 S. 976 ; Beid, Dec. 15, 1826, 5 S. 130. 
fDickson v. Grant, Feb. 17, 1870, 8 Mocph. 566.] 
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is not legally disqualified from continuing to act by his being raised 
to the bench. On the contrary^ it may be a duty, fairly owing by 
him to the parties, to continue to act as their arbiter, until he pro- 
nounces an award.^ On the other hand, it may often be the most 
eligible course, on every account, that he should decline to act further 
in the submission. An arbiter can renounce his office on assigning a 
reasonable cause for doing so. If, therefore, in the case supposed, the 
arbiter, on considering the circumstances of the pending submission 
on the one hand, and, on the other, the paramount claim which his 
public office had upon his time, should feel that it was his duty to give 
up the submission, it does not seem to be doubtful that he would have 
power to do so, even although both the parties to the submissiou 
should concur in opposing it 

247. A supreme Judge ntiay accept a submission, and act as arbiter. 
In cases of importance and delicacy, the supreme Judges, in former 
times, have often so acted in Scotland. '' There is no law against it"^ 
But opinions have lately been expressed on the bench,' that it is 
generally desirable that Judges should not become arbiters ; and that 
they should confine themselves exclusively to the performance of their 
public judicial duties.^ 

248. It is competent for one party to submit a matter in dispute 
to the opposite party, as sole arbiter. He may effectually bind himself 
to abide by the award of the opposite party, if he chooses to do so.^ 

^ Fisher, July 16, 1844, 6 D. 1286. See sec. 184, note. 

* Fisher, ibid. 1 Bankt 23. 14 ' Fisher, t6u2. 

* By the Roman law, a Judex Ordinaritu could not act as arbiter in any case to 
which he was competent as the pubUc Judge. But this was altered by the Canon 
Law. — ^Hein. ad Ptod., L. 4, t. 8, sec. 634. 

^ A party agreed to sell an heritable subject to the Earl of Montrose, and ** re- 
ferred the price " to the EarPs own determination. Being dissatisfied with the price, 
as fixed by the Earl, he refused to execute a disposition of the subject, alleging that 
no man could legally be arbiter in his own cause. ** This allegeance was repelled, 
and the price determined by the buyer, upon this reference made to him by the 
seller, was allowed as good, and found not diBagreeable to the laws and practice of 
Uus kingdom."— E. of Montrose, Mar. 13, 1639 (14155). 

It is said by Bankton (1. 23. 14), that in such a case the award is reducible, on 
the ^head of iniquity, as the Regulations 1695 do not apply. He cites, for this 
doctrine, the case of L. Ross, July 22, 1673 (2283). It is thought, howerer, that 
this case scarcely supports the proposition. It occurred before the Act of Regula- 
tions was passed. And, moreoTer, there seems to be room for contending, that by 
the conception of the reference in question, the arbiter was bound to award some- 
things whereas he proposed to award nothing — to his superior, who had referred to 
him what he should pay for obtaining an entry. It would rather appear, that 
after a party has deliberately made a reference to his opponent, and become bound 
to abide by his opponent's award, such award, if honestly pronounced, should 
not be challengeable on the head of '* iniquity,*' which may mean mere error of 
judgment On the contrary, as the opposite party had deliberately placed the 
arbiter in a position where he was most likely to be affected by unconscious bias, 
and where such party had no reason to look with confidence for more than an 
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He could voloutaiily sarrender the whole subject in dispute to his 
opponent if he pleased: and, a fortiori, is it competent to him to bind 
himself to accept only so much thereof as shall be awarded to him by 
his opponent. 

249. Where an arbiter has become personally disqualified from 
himself acting as arbiter^ he will not be allowed to exercise the im- 
portant function of concurring with his co-arbiter in the nomination 
of an oversman.^ It would be altogether inconsistent to hold that an 
arbiter was not disqualified for exercising so delicate and momentous 
an official act as that of nominating an oversman, on whom the whole 
submission was to devolve, at the same time that he was disqualified 
from himself acting in the submission. 

250. The preceding observations, applicable to the case of arbiters, 
apply equally to the case of oversmen. An oversman is a person 
selected, either by the parties-submitters, or by the arbiters, if duly 
empowered to do so, for the purpose of deciding the questions which 
are submitted, in the event of the arbiters disagreeing in opinion with 
each other, and devolving the submission on him.' He is practically 
a sole arbiter. The same personal disqualifications attach to him 
which attach to arbiters, and it is unnecessary to repeat them. But it 
may be observed, that while it is open to the parties themselves, when 
they name their oversman, to waive personal disqualifications if they 
please, no such power will belong to arbiters, unless it be bestowed in 
express terms. The parties possess absolute powers in dealing with 
such a question ; the arbiters possess trust-powers only. Therefore, 
when a mere general power is given to arbiters to name an oversman, 
in case of their own difference in opinion, it is implied that they shall 
select him from no confessedly exceptional class, such as minors, 
females, near relations of either party, or the like. Any such nomi- 
nation would, accordingly, appear to be reducible by either party, as 
having been made by the arbiters in violation of their trust- duty, and 
therefore in excess of their power. 

honest judgment, it would seem that no good gronnd exists why the party should 
not be bound to fulfil his own obligation, and to abide by the award, provided 
only that it was honestly pronounced, according to the arbiter's own conscientious 
opinion. In the law of Borne, when stating the recognised power of one party 
to submit his cause to his opponent, the reason for sudi a rule is expressed in the 
following significunt and appropriate terms : *' Non enim volenti, scienti, ac oonsen- 
tienti, potest injuriti videri facta." — Voet., sec, 9. 

1 Mackenzie, Dec. 19, 1828, 7 S. 215. 

* In England, the oversman is termed the umpire. As to the mode of devolving 
the submission upon an oversman, see infra, Chap. vix. 
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CHAPTER IL 

GENEBAL IMPLIED POWERS OF THE ARBITER. 

251. The powers which are expressly conferred upon an arbiter, 
and the daties which are expressly imposed upon him, may vary in 
every instance^ according to the views of the parties-submitters, and 
the circumstances of the particular submission. But there are some 
powers so manifestly essential to the execution of the office of an 
arbiter, that they are generally introduced, as a matter of course, 
into every submission ; and these powers, even if they were not ex- 
pressed, would be implied. Because, if two persons request a third 
to undertake the performance of an office, on their behalf, they must 
be understood, by that very act itself, to invest him (so far as in them 
lies) with every power which is manifestly essential to enable him 
duly to perform that office, and so to comjdy with their own request 

252. '' In all grants of jurisdiction, whether civil or criminal, 
supreme or inferior, every power is understood to be conferred, with- 
out which the jurisdiction cannot be explicated."^ This is the rule 
with respect to public Judges ; as it would be plainly inept to make 
a grant of jurisdiction, for the purpose (of course) of its being exer- 
cised, and at the same time to withhold the powers which were indis- 
pensable for its exercise. The ratio on which the rule rests would 
appear to apply also to the arbiter, subject to the qualification, that 
as his quasi jurisdiction is derived merely from private parties, the 
implied powers which enure to it are only of that limited kind which 
private parties can bestow. They enable the arbiter, however, as 
will hereafter appear, to pronounce important orders, in various 
departments of procedurei against the parties themselves, which they 
are fully bound to obey. 

253. As the arbitei^s implied powers belong to him, solely to 
enable him to perform his duties, his powers are the correlative of 
his duties. A just appreciation, therefore, of the nature of these 
duties will afford material assistance in considering the decisions 
which have determined the extent of his powers. What, then, is the 
nature of the duties which an arbiter undertakes, by the very act of 
accepting his office ? " All arbiters owe to the particular parties 
duties of the same nature as those which the King^s Judges owe to 
his Majesty's lieges in general."^ The precise function which an 
arbiter undertakes to discharge is that of acting as a private judge 
between the parties-submitters, and amicably terminating some ques- 
tion at issue between them, by awarding that which he shall consider 
to be justly due, according to his honest and conscientious opinion. 

^ 1 Enk. 2. 8. ' Per L. Eldon, in Maule, May 10, 1814, 4 Dow 363. 
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Now, it is an evident pre-requisite to the discharge of this judicial 
function, that an arbiter shall adequately inform his own mind re- 
garding the nature and merits of the subject in dispute.^ This is the 
indispensable pre-requisite to the faithful performance of the judicial 
function^ whether by a public or a private judge. And, in both cases 
alike, the necessary means of so informing any judge's mind may be 
regarded as mainly resolving into three great classes, viz. : — 

(1.) The obtaining of a clear and distinct statement from the par- 
ties, of the precise question which he has got to decide, and of their 
mutual averments and admissions relative thereto. 

(2.) The ascertainment of the truth of disputed facts, by subject- 
ing them to the test of a proof; and, 

(3.) The hearing of parties in^support of their respective views and 
interests. 

254. These are the three great departments of averment, proofs 
and hearings by the instrumentality of which, in a public Court, a 
judge informs his mind on the nature and merits of a question at 
issue before him, and so proceeds to give his judgment They are 
the means, equally essential, for enabling a private judge to perform 
the same judicial function of duly informing his mind. And, accord-* 
ingly, it is the usual practice, in ordinary contracts of submission^ 
to confer general powers on the arbiter, in the following or similar 
terms, viz. : — " To receive the claims of the parties, take all manner 
of probation he may think necessary, by writ, witnesses, or oath of 
party, and to hear parties thereon." But^ though not expressed, these 
essential powers, as already noticed, would be implied, except perhaps 
in special circumstances where no proof, by writ or otherwise, was 
contemplated. Suppose that the meagre and general expressions 
were whoUy omitted which empower an arbiter "to receive the 
claims of the parties," and that the arbiter, on accepting his office, 
pronounced an order on the parties to lodge their respective claims, 
or a claim on the one side, and answers on the other -, how could 
either party object to obey this order, on the ground that no express 
power had been inserted in the submission, authorising the arbiter to 
receive claims ? Would it not be palpably incongruous and inconsis- 
tent, that a party should request a man to act as arbiter in settling 
a dispute, and yet maintain that he had not thereby authorised 
him to appoint .a statement of the matter in dispute to be laid before 
him by each of the parties ? And if, on comparing the opposite 
statements of the parties, the arbiter saw that some important facts 

^ There is a pithy observation in the Begiam Mcjestatem (L. 2, c. 2. sec. 2) 
as to the duty incumbent on an arbiter, to labour both skilfully and conBcientiously 
in endeavouring to search out the truth : — '' Nam judex laboiare debet, ad investi- 
gandam ▼eritatem.'' — *^ Et duplicem debet habere salem ; alterum, scientie, sine quo 
est insipidus ; alterum, oonficientise, sine quo est diabolicus." 
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were averred on the one side and denied on the other, he must further 
have the implied power of sending such matters to proof. In execut- 
ing his office, he requires to ascertain the truth of these disputed facts. 
This can only be done by leading a proof. In executing his office, 
therefore, — ^in explicating the voluntary jurisdiction with which the 
parties have clothed him,— it is essential that a proof of these facts 
shall be led. It follows, as a consequence from this, that, by necessary 
impUcation, the parties, in requesting him to become their arbiter and 
give them an honest and conscientious judgment on their dispute, 
authorised him to make an order against them to lead the necessary 
proof. What the conditions and limitations are, which qualify the 
arbiter's duty, and his correlative power, on the matter of proof, will 
be the subject of inquiry hereafter. It is merely noticed at present, 
that the same general power to order proof is necessarily implied in 
a submission, which is commonly expressed in it: and that this power 
is deeply and strongly founded in the very nature of the office which, 
at the request of the parties, the arbiter has undertaken to perform.^ 
The same remarks are equally applicable to the implied power of the 
arbiter in regulating the hearing of parties. 

255. It is now proposed to examine the powers and duties of 
arbiters in respect to process, proof, and hearing ; using the word 
process here as mainly applicable to that form of procedure, apart 
from proof or hearing, which is adopted for the purpose of bringing 
under the view of the arbiter a distinct statement of the precise ques- 
tion at issue, including the mutual averments, admissions, or explana- 
tions of the parties. It would be according to the most natural order 
to consider first the arbiter's power of directing and controlling the 
form of procedure which is to be followed before him ; because the 
first step, in every submission, must necessarily be that of placing 
the question in dispute, in a distinct form, under the arbiter's view. 
Until then, he cannot know whether any proof shall be required, or on 
what points it may be requisite. But the chief discussions respecting 
the arbiter^s large inherent powers, and also their inherent limitations, 
have taken place in questions affecting proof and hearing. It will, 
therefore, be found more satisfactory to consider first the arbitei^s 
power and duty in dealing with proof, and the chief decisions on that 
subject ; next, the arbiter's power and duty in dealing with the hear- 
ing of parties ; and then his power and duty in regulating the form 
of process under a submission. His powers and duties in all these 
three departments will be found to be nearly co-ordinate ; and the 
last subject of the three can be most satisfactorily considered, after a 
general reference can be made to those rules and principles which 
have been fixed by decisions regarding the first two. 

After disposing of these three important subjects, the other 

' See infm^ sec. 256 et seq,, 267 et seq. 
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powers and duties of arbiters in the conduct of a submission will be 
considered. 

It will be generally observed, that as the office of an Oversman is 
truly that of a sole arbiter, the powers and duties of an oversman are 
of the same nature as those of the arbiters, unless the particular deed 
of submission has made a distinction between them ; in which case 
the deed itself must be referred to for guidanca 



CHAPTER III. 

arbiters' powers and duties in regard to the LEADING OF PROOF. 

256. An arbiter possesses large discretionary powers, respecting 
both the extent and the kind of proof which shall be led in the 
submission.^ 

257. It is not obligatory on an arbiter to admit a reference to oatH 

^ '* That an arbiter has fdll power to control the extent of proof, when he thinks 
the matter exhaoated, and has fiill power to refdae a reference to oath in ciroam- 
atances in which that seema unaafe and inexpedient, are pointa clearly within the 
trust and duty committed by the law of Scotland to an arbiter." — ^Per L. J. Clerk 
Hope, in Mowbray, June 2, 1848, 10 D. 1111. 

^ I hold that the question, whether proof should be allowed in a submission, is 
to be determined by the arbiter alone, and that his decision of that question is pro^ 
tected against review, just as his award on the merits is. But his decision, both on 
the one question and the other, may be challenged on the ground of such misconduct, 
leading to injustice, as the law holds to amount (without supposing any malicious or 
evil motive) to what the Act of Begulations intends by the term ^ corruption.' "'- 
Per L. J. Clerk Inglis, in Ledingham, Dec. 16, 1859, 22 D. 250. 

'* The general rule is, that the arbiters are entitled to judge of the propriety of 
admitting or rejectii^ evidence. They must be so. Who can ever determine this 
except the judge f " — ^Per L. Cockbum, in Mowbray, fupra, 1125. 

" We consider it within the competency of an arbiter, not only to determine the 
amount of proof upon any particular point of a case with which he will be satisfied, 
but also upon this, as upon other points of the case, to alter his opinion in the course 
of the submission, if he sees ground for that course.'' — ^Per L. Cowan, Benholme, 
and Neaves, in MUler, Mar. 10, 1855, 17 D. 721. 

^ An arbiter is entitled to say, ' I have had proof enough already, and I will 
hear no more.'"— Per L. Jeffrey, in Mitchell, June 17, 1848, 10 D. 1309. 

** An arbiter is not bound, in all cases, to receive evidence, whether it will have any 
effect on hiiB mind or not" — ^Per L. Eldon, in Johnston, July 10, 1817, 5 Dow 247. 

See also Mackenzie, Dec. i9, 1840, 3 D. 318 ; Toung, July 2, 1678, 2 Suppt 
230 ; and Colquhonn, Jan. 13, 1825, 3 S. 298 : in which last case it was held com* 
petent to a judicial referee to decline to take a proof which had been allowed by 
interlocutor of Court, before the reference was entered into ; the referee considering 
the proof to be unnecessaiy. 

[See also note 1, p. 24.] 
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of party, if, in the circumstances, he considers sach a course to be inex- 
pedient or improper. And in a case where an arbiter had refused to 
admit such a reference, the Court, in sustaining the award, are re- 
ported to have been ^'perfectly clear that an arbiter had just the same 
power of determining whnX proof he would admit, as in determining 
what was the import of the proof/' ^ 

258. It will not afiford ground for reducing an award, though the 
arbiter, in ignorance of the law, has both received and founded on 
evidence which a Court would have held to be incompetent^ In so 
acting, an arbiter has merely formed an erroneous opinion on the law 
of evidence. And "I never heard," said L Glenlee (in Spearman, 
etc., Feb. 28, 1828, 6 S. 645), " that it was ultra vires of an arbiter to 
form a wrong opinion." 

259. In like manner, though an arbiter has rejected evidence 
which a Court of law would have admitted, this will not render the 
award liable to reduction. "Arbiters may possibly have erred in 
judgment, and refused to receive evidence where a judge in a Court 
of law would not have refused it But the party complaining of the 
judgment chose the arbiters to be his judges in the matter ; and it 
was wholly and entirely submitted to them, with power, of course, to 
deal with it according to the views which they might form of the 
justice of the case, and the interests of the party so submitting it to 
their determination«" ' 

^ Earkaldy, Jvkue 16, 1809, F. C. See explanations as to this report by L. J. 
Clerk Hope, in Mowbray, June 2, 1848, 10 D. 1114. A reference to oath was also 
refused by the arbiter in Berry, Dec 15, 1827, 6 S. 256, and Jan. 26, 1831, 9 8. 
337. A reduction was brought on this and other grounds, but the award was 
sustained. See Session Pkipers. 

' " The arbiter has admitted a document which the pursuers say he should not 
have admitted. It is not clear that he did hold it as eyidence, in a strict sense. 
But supposing that he had done so, what then ? Who was made the judge of what 
eridence should be received ? By their own contract, the pursuers excluded all 
Courts of law from looking into any such question, and made the arbiter the sole 
judge of the competency, equally as of the effect of evidence. Their very utmost 
averment in this reduction is, that the arbiter committed an error of judgment." 
" Unless all the ordinary principles which govern arbitration in the law of Scotland, 
and all the force of the Act of Begulations, are to be abandoned, there is, in the L. 
Ordinary's judgment, no relevant ground stated for reducing this decreet-arbitral,'' 
—Per L. Moncreiff, in Alston, etc., Dec. 17, 1839, 2 D. 248. The Ck>urt unani^ 
mously adhered to his Lordship's judgment, sustaining the award. 

See also 1 Bankt. 23. 11. 

' Per L. Moncreiff, in Mowbray, June 2, 1848, 10 D. 1122. On this subject^ 
the following observations were made by L. Mackenzie, in Ferrier, Jan. 28, 1843, 
5 D. 456 : — " It is stated in the papers, though it tu» not been urged at the bar, 
that there exists this special objection, that the arbiter wrongously refiised to examine 
Mr. Alison as a witness. I am by no means satisfied that he was wrong in this ; 
but if he had been ever so far wrong, the matter is totally irrelevant. It never was 
held, that if an arbiter judges iairly of the competency of evidence, and happens to 
be wrong, his decree can be set aside on that account." 
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260. Even when an arbiter admits evidence which he is well 
aware would be held incompetent in a Court of law, and accordingly 
states in his notes that he is departing from the rules of evidence in 
so admitting it, yet, if he acts under the belief tiiat it will be satisfac- 
tory to his own mind, in the conscientious ^rformance of his duty to 
the parties, to take the evidence into consideration, his admission of 
it, and relying on it in making up his award, will not afford any 
ground for reducing the award.^ 

^ Grant, Jane 23, 1820, F. C. See also Session Papera. Girdwood and Co., and 
Fleming, merchants in Glasgow, having claims against each other which involved 
a mutual accounting, entered into a submission of their differences to an accountant, 
as sole arbiter. In the course of the accounting, a question arose respecting certain 
bills, on which Girdwood and Co. were the drawers, and Fleming the acceptor, and 
which had been retired by Fleming, and were now held by him. Girdwood and Co. 
alleged that they had supplied the funds to Fleming, with which he had retired 
them. Fleming alleged that he had retired them with his own funds. The arbiter 
consulted counsel, whether Girdwood and Co. could, by law, be allowed a proof 
pro ut dejwre of their allegations ; and he was advised that they could only prove 
them by the writ or oath of Fleming. The arbiter resolved, nevertheless, to investi- 
gate the &ct by admitting all evidence which he himself considered to be useful in 
expiscating the actual truth of the case. 

In his notes, the arbiter stated that he thus admitted evidence which, '' he was 
fully aware," " would not, in a Court of law," have been received ; but, '' notwith- 
standing, the arbiter is satisfied of the propriety of allowing the proof." He then 
stated the considerations by which, in his own conscientious judgment, he had been 
guided when he '' departed from the rules of evidence in admitting witnesses." 

After considerable procedure, the arbiter issued notes, resulting in the oondusion 
that, '* on the whole matter, Mr. Fleming is indebted to Messrs. Girdwood and Co. 
in the sum of £1438, 3s. S^d." 

These notes were followed by an award, narrating, inter aliay that the arbiter 
had heard parties, and '' taken such evidence as I judged necessary for elucidating; 
the whole matters in dispute between the parties ; and having called upon Hector 
Grant, the trustee on the estate of the said Robert Fleming (which has been 
sequestrated during the dependence of the submission), to make appearance in the 
same, for the interest of the said Robert Fleming's creditors ; and being well and 
ripely advised," etc. The award then proceeded to find Fleming indebted to Gird- 
wood and Co. in the foresaid sum of £1438, 3s. 2^. 

A reduction of this award was raised by Grant, stating as the second reason of 
reduction : ** That, during the dependence of the said submission, and before the 
bankruptcy of the said Robert Fleming, certain aUegations were made by the said 
Claud Girdwood and Co., which could only, by law, be proved by the writ or oath 
of the said Robert Fleming ; notwithstanding whereof, the said John MH^avin, as 
arbiter, pretended to investigate the said cJlegations by evidence of a different 
description ; and, in notes issued by him, intimated that the incompetent evidence, 
so resorted to, was held by him as establishing the said allegations; and he 
nltimately pronotinoed the said decreet-arbitral, giving effect thereto in sustaining 
the chum of the said Ckud Girdwood and Co., $a before recited ; whereby the said 
John M'Gavin exceeded the powers conferred on him by the said submission, and 
thereby materially injured the complainer," etc. The third reason of reduction 
related to the supervening sequestration of Fleming, and is noticed elsewhere. 

Defences were lodged by Girdwood and Co. ; and in the course of the pleadings, 
the notes issued by the arbiter were hud before the Court. The L. Ordinary, 
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261. But wherever the proof tendered is essential to the plain 
justice of the case, insomuch that the arbiter cannot conscientiously 
decide the case without it, and consequently fails greatly in his duty 
in rejecting it^ such rejection will expose his subsequent award to fatal 
challenge.^ 

262. In describing the extent and degree of miscarriage by an 
arbiter in the undue rejection of proof, which will certainly, and under 
all circumstances, be fatal to his award, it may be difficult to state any 
general rule in lower terms than those of the preceding section. But 
it will be kept in view, that a rejection of proof may often fall much* 
short of this, and yet may expose the subsequent award to challenge, 
more or less perilous, according to the circumstances of the case. And, 
generally speaking, every right-thinking arbiter, in the faithful per- 
formance of his office, should hold his mind frankly open and accessible 
to all material evidence which is timefuUy tendered by either party,, 
to enable him more accurately to appreciate the facts of the case, or 
the rights and interests on which he has to adjudicate. This is not 
only the course which gives most satisfaction to the parties, but also 
that which is safest for his own ultimate award.' 

Pitnully, pronoonoed an interlocator, in which, after repelling a plea connected 
with the Beqneatration of Fleming, hia Lordship '* repelled also the second ground of 
reduction stated in the sammons, as izreleyant ; sustained the defences," eta The 
Court, on considering a reclaiming petition and answers, unanimously adhered 

The clause of the interlocutor aboye quoted, is omitted in the Faculty Report, 
which only notices the point arising out of the sequestration of one of the parties, 
pending Uie sabmission. Bat the danse itself is interesting in arbitration-law ; 
and the entire interlocutor will be f oand quoted in the Session Papers in the Adyo- 
cates' Library. 

^ '* To support a challenge (of an award) on that ground (reftisal to aBow proof), it 
would, at all eyents, be necessary to make out that the proof offered was absolutely 
essential to the justice of the case, and that it was impossible conscientiously to decide 
the case without it."— Per L. Fullerton, m Maodonald, Dec. 8, 1843, 6 D. 189. 

'' I am by no means prepared to hold, that there may not be a case, in which 
the refusal to admit eyidence, where eyidence is clearly necessaiy and essential to 
justice, may not, by itself and without any other considerations, be a sufficient 
ground on which to challenge the decree effectually. I think that the cases haye 
setUedthelawotherwise."— Per L.Moncreifi; in Mowbray, Junes, 1848, 10 D. 1121. 

^ The deliberate refusal to allow a party to adduce eyidence, when such eyi- 
dence is demanded on matters essential to the question at issue, and necessaiy for 
the plain justice of the case, is a sufELcient ground for reducing a decree-arbitraL'^ 
— Per L. J. Clerk Hope, in Mowbray (nipm), p. 1109. 

** I think the refusal of proof must amount to a gross breadi of duty on the 
part of the arbiter. I remember a case, neyer carried to appeal, in which L. Pres. 
Blair held a refusal to allow a reference to oath not sufficient. Generally, I think 
the mere drcnmstance that there has been a refusal to take eyidence, is not 
absolutely sufficient as a ground of reduction, unless it infers a great fEulure in 
duty."-— Per L. Mackenzie, in Macdonald, Dec. 8, 1843, 6 D. 188. 

* The case of Millar, Mar. 10, 1855, 17 D. S89, affords a striking iUustration, 
both of the extent of an arbiter's powers in regulating the kind and amount of 
proof which he will admit, and also of the hazard to which his award is exposed by 

K 
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263. Where a mercantile dispnte was submitted to mercantile men, 
under circumstances which distinctly implied that prompt despatch 
was desired from them; and written claims by each party were con- 
sidered by the arbiters ; after which, both parties at a vivd voce hear- 
ing, apart from either counsel or agents, made their mutual statements 
and admissions personally to the arbiters ; it was held, though with 
great difficulty by some of the Judges, that an award was not reducible 
which the arbiters had resolved upon immediately after the hearing, 
and which they proceeded afterwards to pronounce, in the &ce of a 
distinct offer of proof of a fact which, if substantiated, was subversive of 
the claim sustained by the award. The offer of proof was made sub- 
sequently to the above hearing, and to the arbiters' intimation that they 
had formed their opinion upon the case.^ There was no allegation 

the rejection of competent and relevant evidence. The whole Court were consulted,, 
and the award was only sustained by the narrowest majority of the Judges. 

It may be remarked, that in the mbrio of this Beport, the words oooor, as if 
stating a general doctrine, that *^ there being a refusal of proo^ such as leads to 
injustice^ the decree is redndble." But these words must be meant in a quali- 
fi^ sense ; otherwise they would sanction the reduction of a decree-arbitral 
on the head of mere iniquity, which is fundamentally opposed to the law of 
arbitration. 

^ The purchaser and seller of 100 tons of potatoes, which had been bought and 
delivered at short intervals, and which had all been exported by the porohaser, 
were at issue whether the potatoes were diseased when delivered. The seller claimed 
a balance of the price, still unpaid ; the purchaser claimed repetition of the price 
so fieur as paid, and also damages. After a correspondence which showed that 
both parties desired a prompt adjustment of their dispute, they sulHnitted the 
question to two mercantile men, who received written claims from both parties ; 
and thereafter appointed a hearing of the parties themselves, without counsel or 
agmts. A meeting took plaoe^ where the parties, vwd voee^ made their respective 
statements and admissions to the arbiters. No record was kept of what then took 
place. It was not slipped that the arbiters had acted partiaJly or on&irly at the 
hearing. Immediately .after it was over, the arHters issued a note, intiniating 
that they had formed a dear opinion in favour of the seller. The buyer then offered 
to prove that the seller knew the potatoes to be diseased, at the time of delivering 
them ; and he craved to be allowed a proot The arbiters disregarded this offer, 
and executed a formal award in &vour of the seller, which was brought under 
reduction at the buyer^s instance. The Judges unanimously, thou^ some of their 
iiordships with very great difficulty, sustained the award. 

L. J. Clerk Hope observed that in the written claim, there was no ezpreas aver- 
ment by the pursuer, that the seUer knew the potatoes to be diseased. Apart from 
that averment, there were views which the arbiters might adopt (upon the cir- 
cumstances stated in the claim, and the oral explanations of the parties), according 
to which (whether sound and legal or not) they mi^t dedde in favour of the 
seller, without these views actually involviog "perverse or proper misconduct." 
When the subsequent express offer of proof was made, the arbiters might " think 
that an afterthought, brought forward after their opinion was known, and so refuse 
to attend to it^ as not truly part of the case as submitted to them for decision. 
On the whole, therefore, — although I think the matter the most unsatisfactory case 
as to a decree-arbitral which I ever saw, — ^yet, with difficulty, I have arrived at the 
result, that the ground of reduction, most relevant^ useful, and salutaiy in law, has 
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that either of the parties had been unfairly treated hj the arbiters at 
the vivd voce hearing. And the Court considered that admissions 
might then have been made (and presumably then were made) hj the 

not in tills case been sofficiently and folly established in the aotoal ciicnmstances of 
the prooedure before the arbiters." 

L. Medwyn observed that the case resolyed into this — ** Could no honest opinion 
be fonned on the question, without admitting the proof oflfered f Could the arbiters 
arriye at their conclusion, only from something improper in their conduct^ contra- 
di st ingni s h ed» as it must be, from an error in judgment ? Now, they had the 
written claims before them, and they called the parties and heard their statements, 
explanations, and admissions. They thou^^t no frirther proof necessary— that 
enough was admitted. This may have been an erroneous opinion, but is that a 
ground for setting aside a decree-arbitral ? Does that amount to * corruption ' ? 
Now, in the absence of all i^»pearance to the oontrary, we are bound to hold it a 
most honest opinion, and it may baye been a sound opinion." His Lordship then 
stated various views, according to which he considered that the award might have 
been well founded in all respects ; and added, that at least they were exdusive of 
** any such misconduct as to amount to ' corruption,' " — the arbiters, after hearing 
parties, having merely '^rejected the proof offered, on the ground that it would not 
influence their decision.'' 

L. Moncreifi^ after adyerting to the difficulty which he felt in dealing with the 
case, and to the yery remarkable offer of proof which the arbiters had rejected, said 
that, nevertheless, *' I haye felt a strong duty laid on me, to take care that we do 
not weaken the general principle of the law <^ Scotland, oonoeming such deliberate 
sentences in arbitration ; and, although with some difficulty, I haye come at hist 
to be satisfied that we cannot safely refrise effect to tins decree-arbitral In coming 
to this condusion, I do not feel myself called upon to form any opinion on the 
rightness or abstract justice of the proceeding of the arbiters," eta 

** The question is not what the Court may think mighty or ought to haye been 
done. The ooly question is, whether the arbiters, to whose judgment all was re- 
ferred, must be held to haye so flagrantly vidated* the duty undertaken, that their 
judgment must be superseded, and the parties, after all, landed in a difficult and 
expensiye litigation in this Court f " His Lordship then adyerted, inter cdia, to the 
importance of the personal hearing which took ^oe before the arbiters, and ob- 
served : ** We do not know what may have occurred when the parties appeared before 
them. We do not know what admisBions may haye been made, ot what pleas may 
haye been put forward," eta ** For anything we know, the pursuer may at that time 
haye dedined, or not urged his offer to lead proof, trusting to supposed admissions. 
We only know that both parties were heard ; and it has not been said that they 
were unfiurly heard, or that dther of them complained of anything whidi passed 
when they were in the presence of the arbiters." 

L. Cookbnm oondnred ; and, inter alia, adyerting to the great importance of 
the hearing before the arbiters, observed : '' How do we know that the pursuer did 
not, in many ways, admit himself out of Court?" '* According to the pursuer, 
there was no possible statement or admission by him that could preyent the arbiters 
from being ' corrupt' if they did not allow him a proof. If there was such a state- 
ment or adnussion possible, then we haye no reason to belieye that it was not made," 
eta '^The^e is not a yestige of authority that I have yet seen, for holding that 
* oompiioa ' is always to be inferred from the hct that, after parties were heard, 
the arbiters deemed proof unneoeesaiy. I am confident that no precedent can be 
cited for holding that such corruption can even be presumed, where the rejection was 
preceded by written explanations, and a personal meeting with the parties, which 
satisfied the arbiters. Such a precedent could not be furnished now, without dedd* 
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parties, directly to the arbiters, which were sufficient to warrant them 
in formmg their opinion upon the case, and in following it out to an 
award. 

264. As the sole object of adducing proof is for the purpose of 
informing the mind of the arbiter, it may often happen that an arbiter 
not only conscientiously, but also very reasonably, considers that his 
own information is sufficient to warrant him in dispensing with the 
whole, or with part, of the proof which is tendered by the parties. 
For example, this may occur when an arbiter is chosen as a man of 
skill, and when a careful inspection of premises (or some other subject 
in dispute) is to supply the principal information as to the merits of 
the question in issue. After such an inspection by an arbiter, accom- 
panied by both parties, he wiU frequently be able to decide, both 
conscientiously and satisfactorily, without further evidence being led 
before him ; and in these cases, although his rejection of tendered 
proof may give dissatisfaction to the party, it can afford no ground for 
chaUenging his award.^ 

265. An arbiter was chosen by four conterminous proprietors, in 
respect of his skill and experience, to superintend certain drainage 
operations, and to assess the expense upon each of them respectively, 
in the ratio of the benefit to be derived by their several estates from 
the operations. Before an award was given, one of the parties 
(Johnstone) offered a proof of certain alleged facts as to localities, 
levels, etc., which, as he contended, would demonstrate that the just 
ratio of the benefit to his estate, and of the consequent share of 
expense to himself, did not exceed one-twelfth part of the whole. The 
arbiter, who was himself a neighbouring proprietor, and had good 
knowledge of the ground from personal inspection, considered himself 
competent tQ judge of the effect of the alleged proof ; andhdlding 
that, even if it were fully led, it would not influence his judgment, he 
refused to allow the proo£ He thereafter gave an award, which 
found the total expense of the operations to be £759 ; and he im- 
posed £534 of this upon Johnstone, who brought a reduction on 
various grounds, including the undue rejection of his offered proo£ 
The award was sustained, both in the Court of Session and in the 
House of Lords, where L. Eldon observed : *' An arbiter is not bound, 

ing that, where proof is offered, the arbiteiB are not entitled, even by the partiea' 
pexaonal diadoauree, to be aatiafied without it, — a principle fatal to arbitrationB." 

The award, aooordingly, waa nnanimotuly sustained. — ^Mowbray, June 2, 1848, 
10 D. 1111. 

^ "An arbiter may, in some cases, think that his own information is sufficient 
to enable him to do justice ; he may determine that proof is irreleyant or unneces- 
sary, and refuse to receive it" Per L. Fullerton, in Mitchell, June 17, 1848, 10 
D. 1308. See also MacNair, Feb. 16, 1865, w/ra, sec. 281, note ; Ledingham, 
Dec. 16, 1869, 82 D. 246. [GampbeU v. M*Holm, Dec 11, 1863, 2 Biiaoph. 271 ; 
Mackenade v. Visct. Hill and Tennant, June 2, 1868, 40 Jur. 499.] 
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in all cases, to receive evidence, whether it will afifect his mind or 
not"* 

266. An oversman was chosen for his personal skill and know- 
ledge to valne certain lands which were excambed. He perambulated 
the lands, and carefully examined them ; and thereafter rejecting an 
ofifer of certain evidence as to the value of the lands, which was made 
by one of the parties, he gave his award. That party brought a 
reduction, inter alia, in respect of the undue rejection of evidence. 
'The award was sustained.' 

' Johnstone, July 10, 1817 (Eden case), 5 Dow 247. The award namted that 
the arbiter had *' frequently gone over and inspected the {(round," and had ^ heard 
parties as to their dauns," and had ^ got all the information which I conaiderneoessaiy 
for determining the matters submitted to me," and had ''maturely deliberated on 
every circumstance rektuig thereto." In his appeal Gase (p. 1), Johnstone stated 
that^ with respect to the particular localities, levels, etc., as allied by him, he " offered 
to prove, by the evidence of men of skill — and, indeed, the point is susceptible of 
mathematiod demonstration to those acquainted with practical geometry — ^that not 
one-twelfth part of the benefit derived (from the operations in question) fsUs to his 
share. It follows that not more than one-twelfth part of the expense ou^t to have 
been imposed upon him." 

Johnstone therefore contended that the refusal to allow such proof, and the enor- 
mous excess of expense laid on him, indicated partiality and corruption by the arbiter, 
within the meaning of the Regulations 1695. 

This was open to the answer, that the assumption of there being any excess of 
expense laid on Johnstone, was a mere jM^i^ prmedpU^ and that, althou^ praotical 
geometry might absolutely ascertain tiie relative physical heights of certain levels, 
etc., and drains, etc., the question of the amount of benefit derived from the opera- 
tions conducted under the arbiter's superintendence, was inherently, and tua naiura, 
a question of opinion and inference, and that the arbiter, being himself a man of skill, 
and familiar with the localities, was entitied to rely on his own knowledge, and to 
refuse to listen to a proof which he was satisfied must be nugatory, as it would not 
aflbct his judgment. L. Eldon observed (5 Dow, p. S64) : '' Then it ib insisted that 
the arbiter acted with a partiality that indicated corruption. . That, however, 
depends on the view which he took of his duty ; for an arbiter is not bound, in all 
cases, to receive evidence, whether it will have any effect on his mind or not The 
submission bore that Mr. Thomson was chosen arbiter because he himself knew the 
subject. But he saw all the evidence, and all the infnencea arising out of the cir- 
cumstances, and he seems to have proceeded on this ground : 'Taking all these 
matters to be fiicts, yet having my own local knowledge to guide me, and all the 
other cirenmstances in my view, I cannot adopt your conclusion.' So that^ on all 
these grounds, I take the judgment of the Court below to be right." 

* Macdonald, Dec. 8, 1843, 6 D. 186. 

In tiiia case, the award set forth that the oveismanhad ^carefully perambulated 
and examined tiie lands, islands, and others, and was well and ripely advised,*^ etc^ 

L. Jeffrey observed : '' There may be cases in which the refusal of proof would 
amount to ' corruption,' in the sense in which it is now received in practice, and 
be a ground for reducing the decree. For instance, if an arbiter, who Imows 
nothing of the case, decides it off-hand without inquiry, and in the fiioe ol an offer 
of proo^ that would be such a manifest violation of duty, and disrefjpod of justice, 
as to amount to a ground of reduction. But take an opposite case. Suppose the 
subject of the reference is a claim of damages for an assault, which the referee 
had himself witnessed from beginning to end, would his rejecticm of an offer of 
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2C7. It has already been noticed, that an arbiter^s power to order 
such proof as he finds necessary cut inforniandum animum, is inherent 
in the constitution of his office, insomuch that, even if a submission 
contained no clause expressly bestowing power to take a proof, the 
arbiter's power to do so would be imj^lied. The principle on which 
this position rests has been already adverted to ;^ it appears also to 
be consonant with practice and autiiority. In the large class of sub- 
mission-clauses which are introduced into articles of roup, for the 
purpose of empowering arbiters to decide any emerging disputes 
between the purchasers and exposers at the roup ; and, again, in that 
laige class of submission-clauses which are introduced into leases, 
empowering arbiters to determine'the sum which shall be paid, at the 
expiry of the lease, to the outgoing tenant, for his stocking, when it is 
to be taken ofif his hands, or for the meliorations which he shall have 
made on the farm buildings, etc. ; it is not uncommon to firame such 
clauses, without inserting any express power to the arbiters to lead 
proof, or to hear parties,^ etc. Yet the arbiters exercise all these 
powers, without hesitation, whenever they find occasion to do so. 

proof by some other bystandera be a gzoand Jfor Betting aside his decree 7 That 
really comes very near the proeent case. Whep there is a dispnte as to the value 
of a subject, sold without specifying the price, and reference is made to men of 
skin in the matter, can it be maintained that they are bound to reoeLve proof in 
supplement of their own knowledge of the subject f Here I think it condusiTe, 
that the matter on which proof is offered, ia the matter of value, which, in the pre- 
amble of the submission, it is said the parties agreed should be referred to persons 
of skill, and was therefore referred to the arbiten. While, therefore, I should be 
sorry to giye the least countenance to the idea» that an arbitrary power to do injus- 
tice, is gLven by a submission, I would also be sorry to detract from the salutar 
rule by which the ground for interfering with decrees-arbitral has been limited, 
see nothing in this case amounting to ' corruption,' in the most extended sense in 
which we have eyer received it ; and I therefore entirely concur in the inteilocutor 
of the L. Ordinary." 

L. Mackensie.—- ''The alleged failure was to take the evidence of other skilful 
peraons. Now, am I to hold that an arbiter does anything ' corrupt,' when he is 
himself acquainted with the subject^ by takiDg his own opinion t I cannot hold 
that, and I therefore think there is no ground for reducing the decree. I go upon 
this, that there was no gross fiulure in duty.** 

L. FuUerton concurred. 

L. Pres. Boyle dissented, regarding it as a case in which ** the party had not 
been sufficiently heard." 

[See also Campbell v. M'Holm, Dec 11^ 1863, S Macph. 271 ; Mackeasie v. 
Visct. Hill, June 2, 1868, 40 Jur. 499.] 

^ Supray sec. 261 €t seq. 

' See styles of lease, containing submission-danses, 2 Hunter, 696 et $eq. [4th 
ed., 626 et teq.] See also Macgregor, Aiay 20, 1847, 9 D. 1066, where an attempt 
was nevertheless made to reduce an award (pronounced under a submission-clause of 
this description), on the ground that the oversman had not ordered a hearing of 
parties before deciding. In the course of the discussion, no doubt was ever hinted 
by the parties, or by the Court, as to the oversman's power to have ordered a hearing, 
if he had thought fit 
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And 80, in like manner, in that more formal class of ancillary 'sub- 
missions, in which a subnussion-clause is introduced into a contract 
for the execution of some extensive work, it frequently happens that 
the submission-clause contains no grant of express power to the 
arbiter, either as to proof or hearing. But as soon as disputes arise, 
and the submission-clause is brought into activity, the arbiter neces- 
sarily exercises these powers, in proceeding to perform his ofKce.^ 
And although the validity of his awards, and generally of any alleged 
erroneous procedure of his, is often the subject of keen contest, it 
appears never to have been doubted that his power to take proof was 
inherent and implied in his office, though no express grant of such 
power was embodied in the submission-clause. 

268. There is at least one case in which the arbiter^s power to 
lead proof was directly sustained, notwithstanding the entire absence 
of any clause in the submission granting such power. It is true, 
that certain special circumstances were founded on by the parties, 
June mde, for the purpose of raising presumptions on the one side, 
that the submission was positively intended to grant such power ; and 
on the other side, that it was positively intended to exclude it. Bat it 
would rather appear, on examining the circumstances, that the Court 
pronounced a decision which was truly rested, not on specialties, but on 
the proper and inherent power of the arbitral office. The opinions of 
the Judges, however, appear not to have been delivered at length.' 

^Blaikiefl, Jan. 28, 1861, 13 D. 527j Andenon, Feb. 27, 1850, 12 D. 781. 
These are recent instanoes in which the andllaiy anbrniwion-clauae contained no 
exprees powers to lead proof, etc ; but the arbiters at once exercised such powers, 
as inherent in their office. 

* Berry, Dea 15, 1827, 6 S. 256, and Jan. 26, 1831, 9 S. 337. See also Session 
Vupem in the Adv. Library. 

When an action was taken out of Court, on the footing of a " concluded cause,'' 
the parties submitted the ^ whole grounds of tlie daim or debt on which the said 
action or inrocess is founded, with said action itself, together with the whole objeo* 
tbns or defences ^ddch have been lodged therein, with fuU power to the arbiter to 
consider the said daim and the process ; and whateyer he shall determine," eta, 
the parties bound themselyes to implement. There was no clause empowering the 
arbiter to lead proof ; it was alleged that this power had been withheld, expropodto; 
and when one of the parties craved leave to adduce parol proof, this was opposed 
by the other party as incompetent, from want of power in the arbiter. 

In issuing notes of opinion on this objection, the arbiter (James Reddle, Esq., 
advocate. Assessor to the City of Glasgow) stated that the omission of the usual 
danse^ giving power to lead jnoof, was undoubtedly an important circumstance ; but 
added : ^^ At the same time, it seems to be dear, that the very act of reference to an 
arbiter necessarily implies, although not expressed, the power of taking such evidence 
as is indispensably requisite to enable the arbiter to discharge the office conferred 
upon him. Indeed, the power of ascertaining the facts, as well as the law and equity 
of the case, is inherent in the very idea of arbitration." 

The arbiter, accordingly, allowed proof to be led, as craved. 

A bill of suspension of a charge on the award was refused, and in a subsequent 
reduction of the award the Court assoilzied. 
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269. As it is in the judicial nature of the arbiters office that his 
inherent power of leading proof is strongly founded, it follows that, 
from the same foundation, that power derives an inherent limitation, 
which perpetually qualifies the mode of exercising it. Whether in 
admitting or in rejecting proof, the obligation upon the arbiter is 
absolute, to act with even-handed impartiality to both parties alike. 
Both parties possess an equal right to inform the arbiter^s mind, and 
he is bound to hold his mind accessible to the information of both, 
upon equal terms. 

270, In particular, if the arbiter has thought it right, in the per- 
formance of his duty, to allow a proof to both parties, and one party 
has led hia proof, the arbiter is not entitled to found on that proof, and 
to decide the case against the other party without having afforded 
him due opportunity to adduce his proof also.^ The arbiter is no more 

^ For an infiiiigement of this rale, an award was reduced in the following cir- 
cuoLBtanees : — An arbiter had allowed a proof to both parties. One of them led his 
proof. The other, whose chief proof was to be taken abroad, was prevented by an 
accident, and without his own £iult, from timefiilly ezecating a commission which 
had been granted to him ; and the arbiter, nevertheleBB, refused to renew the com- 
mission. This he was held to have done (at best) from mere impatience at the 
delay which a renewed commission would occasion. The arbiter then proceeded to 
consider the proof, which was substantially one-sided, and to give an award, which, 
in gremioy narrated that he proceeded upon the consideration of the proof adduced. 
The Court nnanimoosly reduced the award. The opinions delivered are so instrac- 
tive, that it is difficult to abridge them greatly. L. FuUerton observed: '^The 
powers of arbiters are not in all points absolute, becanse there are some implied' 
obligations on the arbiter, as strong as if they had formed the subject of express pro- 
vision in the submission itself, and any breach ci them will necessarily expose the 
award to challeQge." 

^* Thus, all decisions on the merits of the claims of the parties are of course final 
and unchallengeable by our law. And even determinations as to the procedure by 
which the arbiter's knowledge of the merits is to be obtained, are, in the general 
case, within his competency. But, in this kst matter, there is this limit to his 
powers, viz., that he shall do strictiy equal justice between the partiea— 4ihat he shall 
not allow to the one that which he denies to the other. For the condition of the 
«qual footing on which the parties stand, and of their equal rights to inform the 
arbiter's mind, seems to me a necessary implication in the whole transaction." 

^ An arbiter may then, in some cases, think that his own information is suffi- 
cient to enable him to do justice ; he may determine that proof is irrelevant and 
unnecessary, and refuse to receive it But^ most unquestionably, if he hears one 
party, he cannot refuse to hear the other. And, in the same way, if he allows a 
proof, he cannot decide on the proof brought by one party, to the exdusion of that 
which is brought^ or offered to be brought, by the other. Whether this can be 
brought under the head of 'corraption,' or is to be viewed, perhaps more justly, as 
a breach of an implied condition in all submissions, it is unnecessary to inquire. 
The competency of challenging a decree-arbitral, on such a ground, must now, since 
the decision in the case of Sharpe, be considered as a fixed princiide of our law." 

^ There can be no doubt that, in this case, that principle was infringed. If the 
arbiter had adhered to his judgment of 29th April 1845, refusing a proof, that 
judgment might have been safe. But he altered it," etc., and allowed both parties 
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entitled to decide upon a one-sided proof, than upon a one-sided hear- 
ing ; provided always that the want of proof is not the consequence 
of the party's own fault 

a oertain proof. Hia Lordship then stated that his proceedings resulted in this, that 
** he decided on the proof taken by one party, without waiting for the proof to be 
taken by the other." 

His Lordship further observed, that, in the circnmstanoes, the arbiter^s refusal to 
prorogate the time for reporting Uie proof, proceeded merely from a " fit of impa- 
tience,** and without any fault imputable to the party who was thus cut out of his 
proof. He therefore hdld that '' the decreet-arbitral cannot stand." 

L. Jefbej. — " The true principle is, that an arbiter*s decreet-arbitral can stand 
only when he has done his duty fiedrly. I do not mean fiEdrly in reference to his 
moral dispositions ; but he is bound to show this Supreme Court that he has dealt 
fiiirly, that is equally, with both parties ; otherwise, it must be held that he has 
yiolated the contract of submission, and acted vUra vims eomprowitii/* " In the 
case of Sharpe, a principle was laid down by the House of Lords, which is enough 
for our guidance in the present case, yiz., that an arbiter must not hear evidence 
on one side only." 

His Lordship then observed/ that the arbiter might have validly refused, from 
the first, to allow proof by witnesses, and proceeded solely on the written evidence 
produced ; or, after allowing a parol proof^ on the representation of one party, he 
might have competently recalled his interlocutor, and refused it on the counter- 
representation of the other. He had also great latitude in determining whether a 
party had, in his opinion, been so dilatory that no further time should be allowed 
him. But the present case stood dear of all this, and seemed to be very near the case 
where, one party having led his proof in this country, and the. other having led his 
proof abroad, " the report of the foreign evidence p^ished damnofatali, in its trans- 
mission to this countxy ; and that the arbiter then proceeded to decide the case upon 
the evidence led. Could such an award be said to proceed upon a due considera- 
tion of the evidence? Could it be allowed to stand?" L. Jeffrey held that it 
could not) and that such procedure by an arbiter amounted to '^ corruption," within 
the meaning of the Article of Regulations, as interpreted in the case of Sharpe. 

L. Pres. Boyle observed, that the decision of an arbiter was not to be lightly set 
aside, but that in this case the arbiter had seen it ''his duty to allow this proof," 
and thereafter had positively refused to wait until the proof could be taken and re- 
ported. In these drcnmstances, the arbiter's ''interlocutor just proceeded on this, 
that he had considered the proof taken under the order of 17th June, which con- 
sisted of six depositions taken for the defender, and one for the pursuer. The 
question, then, comes to be, whether the arbiter was entitled to proceed to judgment 
upon this very partial and one-sided proof? " " I hold that the plainest principles 
of justice demanded that that proof (the pursuer's) should be before him, — tiiat 
one party should not be entirely foreclosed from leading evidence, while the judg- 
ment proceeded on the «x parU evidence of the other." 

L. Mackenzie concurred, and thought that the arbiter's procedure amounted to 
" coiTuption," within the meaning of the Article of Regulations, whidi must go 
the length " of including any plain fEulure in duty, distinct from an error of judg- 
ment." His Lordship thought there was more thananerror of judgment; there 
was misconduct on the part of the arbiter : nothing morally wrong, but " a fault " 
committed through impatience. " It is a very plain thing, that, after the arbiter had 
allowed a proof^ he was bound to consider it If the question had been, whether, 
after having allowed the proof^ )ie might change his mind, recall his judgment 
finding the averments of the claimant relevant, and decide the case without looking 
at the proof, I am not prepared to say that I would hold it incompetent for him to 
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271. This does not prevent the axbiter from rejecting the whole^ 
or any part, of the proof tendered by one party, if he thinks it irrele- 
vant or unnecessary, while he admits the whole or any part of the 
proof tendered by the other, if he holds it to be relevant and pertinent. 
In so proceeding, he acts with perfect impartiality to both parties 
alike, and applies the same rule to both, viz., that of rejecting all evi- 
dence which he himself holds to be irrelevant or unnecessary. He 
keeps his mind accessible to the information of both parties upon 
equal terms : and he is not, and cannot be, required to do more : 
hia power of rejecting proof, however, on either side, being always 
inherently limited, as noticed supra, sec. 261. 

272. It is indispensable, as part of the even-handed impartiality 
of an arbiter's procedure, that proof should not be led in the presence 
of one party only, without the other, or at least without due notice 
having been given to the other to attend.^ After such notice has 
been given, if either party is absent, without stating a sufficient 
excuse, it is competent to the arbiter to proceed with the proof. 
Otherwise, any recalcitrant party might stop the progress of the 
case, at hia own pleasure, by merely absenting himself whenever he 
chose.^ 

273. It is not a matter of mere form, but of substantial justice, 
that both parties shaU be present when proof is led by either of them. 
One party may have objections to the competency or relevancy of the 
line of interrogation taken, or to the particular questions put, by the 
other. He may be able, by cross-examination, to destroy or to weaken 
the credibility of an adverse witness ; or to elicit new facts, giving 
a different character to the testimony delivered by any witness in 
his examination-in-chie£ It is impossible, therefore, to say to what 
extent false impressions may have been produced upon the mind of 

do that. It IS even doabtfdl whether he ooiJd thus reBdnd his judgment^ allowing 
a proof, and prooeed to decide the oaose without haying it in view at alL But how 
can an arbiter pretend that he is entitled to look at the proof on one side, and ex- 
dude the eTidenoe cm the other? That is worae than a total exdnsion of proof. 
Yet that is veiy nearly what the arbiter has done here ; and on these grounds I most 
sustain the reasons of redaction."— Mitchell^ June 17, 1848, 10 D. 1297. 

In connection with this case, it may be noticed that, in Bn^and, ''the award 
may be impeached, if the arbiter make his award without having heard all the evi- 
dence, or having allowed the party reasonaUe opportunity of proving his wbolB 
case.''— Buss. 647, [4th ed., 647]. 

1 Heggie and Co., Feb. 1, 1825, 3 S. 339 ; Drew, Mar. 8, 1855^ 2 Maoq. 1. See 
law of England as to this.— Buss. 186, 188, [4th ed., 176-178]. 

It has been held in England, however (where the above rule appears to be fiilly 
recognised), that '4t is no objectbn to an award, that the arbitrators have, in the 
absence of one of the parties, called in the other, and have asked him whether hO' 
admitted or disputed certain items in an aocoont^ and have merely taken his answer 
to that question." — ^Anderson, March 16, 1835, 3 0. and F. 26. 

s The same rule obtains in Engknd. — Buss. 197, [4th ed., 188.— See also Cox v. 
Binning, Dea 18, 1867, 6 MacpL 171]. 
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an arbiter ; or oolourable evidence may have been placed on record 
in the submission if any ex parte proof has been led before him. 
To follow such a course, even in the most limited degree, is highly 
dangerous, and can seldom fail to be fatal to the subsequent award. 

^74. Undoubtedly, in regard to the latitude which shall be allowed 
to a party, in exercising his right of cross-examining the witnesses of 
his adversary, he is largely, if not wholly, in the hands of the arbiter. 
So he is also, in respect to the weight which' shall be given to his 
objections to any line of examination which his adversaiy is following 
up, or to other similar objections. But his right to be present at the 
proof, and to have due and timeful notice of the diet fixed for the 
purpose, that he may, if he choose, be present, so that he may 
exercise his various privil^es as a litigant, to the full extent to 
which the arbiter, on hearing him, shall find him entitled, seems to 
be so vitally important^ that the withholding of it, whether by omis- 
sion or intention, would, in most, if not in all cases, render the sub- 
sequent award liable to reduction. 

275. Although the arbiter has allowed a proof, it does not follow 
that the right of the party to lead it is absolute and imconditional. 
It may occasionally be not only competent, but requisite, that an 
arbiter should proceed to give his award, notwithstanding that one 
of the parties has not adduced his evidence. This ** may be owing 
to the party himself, who may either waive the opportunity of 
bringing proof, or act in such a way as to warrant the arbiter in 
holding that he has either waived the benefit or forfeited it"^ 

276. ''If full time is allowed, and the party has failed to avaU 
himself of it, he may be held as confessed.**' If a party, in place of 
adducing his proof, "applied for prorogation after prorogation, the 
arbiter is entitled to ^ay, ' You have been wilfully dilatory ; I am 
satisfied that you are conscious you have no case, and that your only 
wish is to create undue delay ; I will decide the case as it stands.* 
Such a proceeding would be perfectly competent"* 

277. " But if the case stands clear of any such personal imputa- 
tion on the party ; if it is one of pure accident — ^if, for instance, the 
proof taken by one party is lost at sea or destroyed by fire— an award 
pronounced by an arbiter on the ex parte proof extant, while the 

^ Per L. FuUerton, in Mitchell, Jane 17, 1848, 10 D. 1906. See Low, Jane 2, 
1830, 14 8. 869, in which a judidsl referee, oonadering that a party had saffident 
time to adduce a certaia proof before leayiag home for a tempoiaiy aheence, inti- 
mated to the party that he would reoelTe the proo^ if led before the party left home, 
bat would not wait for his return. The party left without leading the proofl The 
referee pronoonoed an award before his return. The party was unsuccessful in 
attempting to reduce the decree, which was pronounced in terms of the award of 
the referee. [In Cox Brothers v. Binning and Son, I>ec. 18, 1867, 6 Maoph. 161, the 
lailure of one of the parties to lead proof was also held not to inralidate the awaid.] 

* Per L. FuUerton, in Mitchell, tupra. ' Per L. Jefiey, in Mitchell 
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means remain of obtaining that on the other side, is a clear violation 
of the principle alreadj alluded to/' viz., " that the arbiter shall do 
strictly equal justice between the parties — ^that he shall not allow to 
one that which he denies to the other." ^ 

278. Where an objection to a referee's mode of dealing with the 
proof in a case, resolves merely into this, ''that there has been a 
want of care, or attention, or recollection, in the disposal of the case," 
it is not a relevant ground for setting aside the award. ^ 

279. When an arbiter makes an inspection of ground, or premises, 
or machinery, etc., it must in general be the safer course, and always 
the more expedient, that he should be attended by both of the parties. 
Their special knowledge of the subject, and the sharp stimulus of self- 
interest by which they are prompted, will often enable them to draw 
the arbiter^s special attention to details of importance, which might 
otherwise escape his impartial and less keen observation. This is so 
obvious, that, unless imder exceptional circumstances, every arbiter 

^ Per L. Fullerton, in Mitchell, tvpra, 

' This was stated by L. J. Clerk Hope, with the ooncoirenoe of the other Judges, 
to be the result of the objection to the award in Campbell, Feb. 9, 1843, 5 D. 639. 
A proof on commission had been led in the Sheriff-Court, after which decree was 
pronounced by the Sheriff An advocation was then brought, and the cause was 
judicially referred. In leading the proof^ olgections had been taken to some of the 
questions put to witnesses, which objections were sustained by the commissioner ; 
but the answers were taken down, and preserved under seaL The Sheriff, before 
pronouncing his decree, had affirmed the commissioner's deliverance on this subject 
The depositions, accordingly, remained under seal. The referee disposed of the 
cause, without having either opened up the sealed depositions, or made any deliver- 
ance, finding that the questions therein answered were irrelevant An objection 
was taken, that this afforded conclusive evidence that there was a part of the proof 
to which the arbiter had never applied his mind at all, which was as fEital as if he had 
heard the proof only on one side. The Court tmanimously repelled the objection. 

It may be noticed here, that, in the subsequent case of Mitchell, June 17, 1848, 
10 D. 1297, in regard to an objection that an arbiter had neither opened a sealed 
deposition of a witness, nor pronounced any judgment that it ought to remain sealed 
up, L. Fullerton observed : " I think it was not the duty, and not even within the 
competency, of the arbiter, to open the sealed packet without some application by 
the party for the purpose. The pursuer had full opportunity to make such applica- 
tion, if he had chosen ; and I therefore think that tiie circumstance does not afford 
the pursuer any ground for challenging the decree-arbitral" L. Jef&ey concurred, 
and said : " 1 rather think that evidence, sealed up to lie in retentiUf is to be re- 
garded as a private document, in the hands and at the disposal of the party at 
whose instance it was taken. He might have moved the arbiter to open the padcet ; 
but he did not do so. I therefore think the arbiter could not have competently 
opened it up of his own accord, as it had not been put in evidence by either party." 
The witness had been objected to as inadmissible, whereupon the Commissioner took 
down his evidence, and reported it, under sealed cover, to the arbiter. The award 
in question was reduced on other grounds. L. Pres. Boyle and L. Mackensde did 
not express any opinion respecting the sealed deposition. The L. Ordinary, Robert- 
son (2), in the note to his interlocutor, intimated that he considered the arbiter's 
conduct in regard to it as involving '' a very serious omission." 
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who conscientiously desired to inform his own mind fully, and also 
to afford the parties the reasonable satisfaction of knowing that he is 
doing so, will take care to give them a full opportunity of attending 
him when he is making an inspection of any subjects in dispute. 

280. In many cases, the inspection of premises, eta, is, in substance, 
equivalent to the leading of a proof. It often supplies an important 
part of the data on which the arbiter is to rest his award. It should 
never, therefore, be made by an arbiter, attended by one of the 
parties only; at least, unless the other party has received due 
notice, and has fiedled to attend or to send an adequate excuse. The 
observance of this rule is, indeed, so important, that any infringe- 
ment of it is hazardous to the whole procedure, and in many cases 
would be fataL^ 

281. It would, perhaps, be difficult to lay down anymore absolute 
general rule in relation to this subject, as any such question is liable 
to be modified by the circumstances under which it arises. Some 
views were expressed to this effect in a recent case, in which the 
subject-matter submitted was the value of a quantity of coal left 
by the outgoing tenant of a colliery, and in which an award pro- 
nounced by an oversman was brought under reduction on various 
grounds. The pursuer alleged, inUr alia, that the oversman had 
made an inspection of the coal, upon which he gave his decision, 
without sending any notice to the pursuer to attend, although he 
was attended by the defender, who took that opportunity of making 
misrepresentations to the oversman, under the influence of which the 
oversman had pronounced his award. The pursuer further alleged 
that the oversman had made no bona fide or effectual inspection of the 
coaL On these points the Court allowed two issues to be taken for 
trial by jury — ** 1st, Whether the award was procured by the defender, 
through undue communication with the oversman, and misrepresenta- 
tions made to him ? *' '* 2d, Whether the said oversman wrongfully 
pronounced the said award, without examination of the coal therein 
referred to?"* 

^ In an arbitration respecting the marches of certain lands, the sabmiaaion de- 
Yolyed on an oyeraman, who made an inspection of the ground, attended by one of 
the partieB, bat in the absence of the other, to whom no dne notice had been giyen. 
He was also attended by one of the arbiters, who was the nominee of the party in 
attendance. The other arbiter was dead. The overaman gave forth an award, 
which proceeded on this inspection. The award was reduced by the abaent party, 
the Goort unanimously holding that the OTcrsman had acted in violation of his duty, 
and that ''the whole proceeding at the inspection was inconsistent with the fiUr 
course of an arbitration,*' and '' contrary to the principles of £ur justice between 
man and man.''-«-£. of Dunmore, Jan. 28, 1836, 13 S. 356. 

* L. Pres. M'Keill obaenred : '^ If it be the fiact that the oyersman did not fully 
examine the coal, or made no examination at all, then he did not do honestly the 
duty deyolved on him. If he was led to an erroneous conclusion by an €a; parte 
communication, that is a good ground for setting aside this awaird ; and I think the 
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282. It has been held, in one case, in which the condact of a 
chemical experiment was regarded, in the circumstances, as tanta- 
mount to the proof which was led in the case, that an oveisman, who 
allowed himself to be attended by one of the parties in making the 
experiment, without having given notice to the other party to attend, 
committed an error which was fatal to his award. It was held, that 
if the arbiter allowed either party to attend, he was bound to have 
allowed both to do so ; and that, otherwise, he was not acting with 
even-handed and equal procedure to both parties alike.^ 

party would be entitled to an issae on that point I do not know tliat one of the 
parties being present, and the other not, wonld be a good ground for setting it 
aside ; bnt it is for a jury to consider that. If one of the parties took possession of 
an oyersman, and carried him to the coal-field, without the other being present^ 
that is a Teiy pregnant oircomstance, and the jury will draw their inference. I do 
not say that was the case here ; but I can suppose such a case for the sake of illus- 
tration. In such a case, it is not necessary that the party should remember the 
very words that passed ; but if it could be made out that the arbiters themaelyes 
had inspected the coal the day before, and were of opinion that the coal was worth 
not one-halP of what it was valued at by the OTersman, and that the parties went 
with him, and that he neyer looked at the coal at all, and then put a value upon it, 
that would be a pregnant drcumstance ; and stiU more so, if the oversman himself 
admitted that he had never seen the coaL And, therefore, I cannot withhold from 
the parties an issue that would involve these matters.'' The other Judges concurred 
in'granting the issues above quoted. — ^MacNair, Feb. 16, 1855, 17 D. 449. 

^ Heggie and Ca, dyers, were at issue with their employers, whether oertaia 
yams had been dyed by them " with indigo or nof In a submission, it was ex- 
pressly stipulated, that the employers shoidd be ** bound to instruct to the satis&o- 
tion of the arbiters, that the jrams, to be by them submitted to the said arbiters 
for their inspection, are the identical yams which have been dyed by Heggie and 
Co." The arbiters differed, and chose an oversman. He was a practical dyer, and 
he applied a chemical test to the yams which were shown to him, and decided, 
upon that experiment, against Heggie and Co. Heggie and Co. were not present 
at the making of the experiment^ but the other party was. No evidence was ad- 
duced of the identity of the yams. 

In a redaction, Heggie and Co. insisted on thdr right to have been present at 
the making of the experiment (which was equivalent to the leading of the proof 
on which the case was decided), so that they might both have called for proof of 
the identity of the yams ; and might also have had the opportunity of directrng 
the oversman's attention to the quality and genuineness of the substance used by 
him as a test, in making the experiment ; and also to the most aocuiate mode of 
conducting the experiment. 

The Court unanimously held that there were several '' fundamental defects in 
the substance and essence of the decree-arbitral : 1. There was no evidence pro- 
duced of the identity of the yam, and, as one of the parties was not present, the 
arbiters must have relied on the assertion of the other party, which they were not 
entitled to da S. Althou^ it may not be necessary that tiie parties should have 
been allowed to plead before the arbiters, yet it is essential that they should have 
been present at the experiment for the examination of the yam ; but it is admitted 
the pursuers were not present at that made by the oversman, etc" — ^Heggie and Co., 
Eeb. 1, 1825, 3 S. 339. 

[See ako Campbell i?. M^olm, Dec. 11, 1863, 2 MacpL 271, a somewhat 
similar case to the above, where, however, the decree-arbitral was sustained.] 



a m. c. m.] powers and ditties in leading proof. 159 

' 283. The contract of submission may, and sometimes does, impose 
express limits upon the arbiter with respect to the leading of proof, or 
with respect to the party on whom the onus of proof shall be laid. In 
these cases, as the arbiter derives his power solely Irom the contract, 
it is ultra vires of him, and will -expose his award to fatal challenge, 
if he acts in breach of the stipulations of the contract.^ 

284. Arbiters have occasionally taken evidence in the absence of 
both parties. This error is not necessarily of so fatal a character as 
that of taking evidence in the presence of one party, and in the ab- 
sence of the other. But it is nevertheless veiy unsafe, besides being 
most inexpedient It will rarely happen that the whole facts of im- 
portance can be elicited from witnesses without the aid of the parties, 
who thoroughly know their own case, and their witnesses ; and who 
generally possess the interest (on one side or other) to elicit from 
them all that they know. The practice of examining witnesses " be- 
hind thd backs of the parties " (as it has been called), ought to be 
most carefully avoided.' 

285. Where an arbiter has committed an irregularity in leading a 
proof — as, for example, by examining witnesses outwith the presence 
of both parties — ^it is competent to either party to waive his right of 
objecting to such irregularity, if he thinks fit ; and he may so waive 
it, either by writing, or by his actings and conduct in the submission,* 
after he has become fully aware of what has taken placa 

286. It appeara from the Session papers in the case of Eirkaldy, 
that the oversman, who led a pretty long parol proof, expressly 
refused the request of one of the parties to allow the law-agents 
to be present at the examination of the witnesses ; stating that he 
considered he could thereby beneficially abridge the procedure. He 
also refused the request of the same party, that he would appoint a 
deik to the submission, to take down the proof. He intimated in 
writing to the parties, that they themselves might be present at the 
examination of the witnesses ; " the parties suggesting what questions 
they think proper to the oversman, who will put them to the witnesses 
if he shall judge them relevant, and take down the evidence himself." 
After a proof was thus led, the oversman pronounced an award A 
reduction was strenuously urged on various grounds, and the above 

^ Halley, July 9, 1833, 11 a 942 ; Heggie and Co., Feb. 1, 1885, 3 S. 839. 

' Tlie dangen which are attendant on sach a ooune of procednre will be foand 
strongly animadyerted on by L. Oranwortb in Drew, 8 Mar. 1855, 2 Macq. 8. See, 
at the same time, Barr, Nov. 18, 1852, 15 D. 21, in which an award was sustained, 
although the arbiter had examined some witnesses in the absence of both parties ; 
and had also given notice to one of the parties of the time when an examination of 
one of the witnesses was to take place, and no notice to the other party. Bat the 
party who had received the notice did not attend. The whole procedure of the 
arbiter was perfectly open, and nothing unfair had been intended. 

' Drew, Mar. 8, 1855, 2 Macq; 10. 
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facts, inter alia, were strongly pressed on the attention of the Court ; 
but the award was sustained.^ The matter submitted was the valua- 
tion of farm-stocking, etc., to a large amount. 

287. It is a question of considerable practical importance, which 
has occasionally been mooted, whether it is competent for an arbiter, 
in taking a proof, to do so by means of a commissioner, in place of 
taking it himself where no express power to take proof on commission 
is contained in the submission. It is objected, that the taking of 
proof is an official function of great importance ; and that the parties, 
in submitting to a particular arbiter, might have specially had in 
view his personal fitness to discharge that duty, and might have de- 
clined to submit at all, if the power of leading proof was to be exer- 
cised by some person who was not known to them, and in selecting 
whom they had no controL It is answered, that there are many aids, 
in the performance of his duty, which an arbiter, in the exercise of 
his discretion, may Intimately take, without any express power 
being given to that effect He may, for example, when the circum- 
stances require it, remit to a man of skill to report ; ^ and it is no 
delegation of his office to use that report as a means of instructing 
his own mind. In like manner, where he finds it inconvenient ta 
give so much of his own time as the leading of a proof requires, he 
may remit to a qualified person to take the proof, and report the 
evidence to him. He does not thereby delegate his own office to 
another ; because his commissioner acts, in all respects, under his 
control, and if he either admits or rejects evidence contrary to the 
arbiter' s opinion, the arbiter will rectify this, upon appeal to him. 

288. Apart from decisions, the question is one respecting which 
views of weight may be urged on opposite sides. But there appears 
to be at least one case in which the point was expressly raised, and, 
after being strenuously argued, was decided by the Court in favour 
of the arbiter's implied power to take proof by commission. It was 
so decided, first in a suspension, and afterwards in a process of re- 
duction, relative to the same award.' 

^ Eirkaldy, June 16, 1809, F. 0. See Information for Eirkaldy, p. IS. 

' Oaled. Ry. Go., Mar. 23, 1860 ,- Appeal Cases in 22 D. 8 ; see also 32 Soot 
Jar. 472, L. Wensleydale's obeenrations. 

* Beny, Dec. 15, 1827, 6 S. 256 ; and Jan. 26, 1831, 9 S. 337 ; and Seas. Pap. 
In ibis case, the submission contained no clause at all empowering the arbiter 
to lead proo£ A separate reason of reduction was therefore urged, to the effect 
that it was uUra vires to allow proof ; but the Court repelled this. — Supra^ seo. 258. 

The fourth reason of reduction was, that the deposition of the witness who had 
been examined was ^' taken in Glasgow, where all parties resided, not by or in 
presence of the arbiter, but by his derk, to whom he had no power to delegate the 
duty of examination of witnesses." 

On this subject, L. Monoreiff, in the note to his interlocutor reporting the case 
in the reduction, observed (after adyerting to the loiger question of the arbiter's 
power to lead proof at all) : "The L. Ordinary thiaks there is nothing in the objec- 
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289. There is a reported case of last century, which seems to 
indicate decidedly, that, according to the state of practice at that 
time, and the understanding of the Court, there was a general power 
in an arbiter to grant a commission for leading proof in any case in 
which the witnesses resided in a different county from that in which 
he himself resided. If such a general power, however, existed, it 
would seem necessarily to infer the power of granting a commission in 
all circumstances in which the arbiter, in the exercise of a reasonable 
discretion, saw fit to do so. And the case of Berry is, in any view of 
it, an authority to that extent. But if this much be clear, it may be 
difficult to draw any line circumscribing an arbiter's right to use this 
power, more than any other of his well-known powers, in the leading 
of a proof under a submission.^ 

290. Where witnesses reside in another kingdom, it does not 
appear ever to have been doubted that a power existed in the arbiter 
to grant commission for their examination, in place of himself going 
abroad to take it. It is obvious that, in the ordinary case, the duty of 
an arbitration is undertaken by an arbiter as one which is incidental 
merely, and subordinate to the main business and occupation of his 
life. It must, therefore, be according to the full understanding of 
all concerned, — a matter as completely agreed to by implication, as it 
could be by express words, — that the arbiter is not himself to quit the 
country, and relinquish all other business, in order to examine wit^ 
nesses who reside abroad. In other words, it must be held as tacitly 
agreed to by all concerned, that he may take such proof on comnus- 
sion. Accoixiingly, in a case where no special power to take proof 
on commission was given, and where a commission was granted to 

tion to the mode of takioi; the proof, if there was power to take if The Coart, 
though their opinions have not been given, must have ooncaired with his Lord- 
ship in this yiew, as they repelled the reasons of redaction, and sustained the 
award. 

It 18 proper, at the same time, to notice that the defender, besides insisting on 
the arbiter's general power, also explained to the Court, that there were special 
circumstances which justified him in granting a commission in this particular case. 
The arbiter himself was at the time unweU, and the witness was about to leave the 
country. But though these might be important circumstances, to show (for the 
personal credit of the arbiter with the Court) that he had not acted either capri- 
ciously or indolently in granting the commission, yet it would scarcely appear that 
they could have cured a radical want of power, had such existed. It would rather 
appear, therefore, that the case is an authority to the effect that an arbiter has an 
implied power to take proof on commission, 

^ Gordon, July 16, 1741 (634). Eilkerran reports that the Court do not grant 
warrant to dte witnesses ^' from a different shire '' to appear before an arbiter. As 
to such witnesses, the Court grant warrant to cite them " to appear before any com- 
missioner to be named by the arbiters, and that within the shire in which the wit- 
nesses live ; and in these terms granted diligence in this case." [See also Caird, 
June 1, 1866, 3 Macph. 851 ; Highland Rail. Co. v. Mitchell, May 30, 1868, 6 
MacpL 896.] 
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examine witnesses in England, which was strenuously resisted on 
other grounds, no plea was urged on the radical want of power in the 
arbiter to take proof on commission.^ 

291. Even in regard to witnesses who live in the neighbourhood 
of the commissioner, the Session papers of reported cases show that it 
is not an unfiequent practice for the arbiter to grant commission to 
take the whole or part of a proof. This seems to take place when he 
either finds that the other demands upon his time render it highly 
inconvenient to himself to take the proof, or that such a course would 
perhaps involve so great a delay as to cause the risk of losing evidence, 
or of occasioning some other injury to the parties.^ At the same 
time, it may often happen that parties are unwilling to resist an 
arbiter, who, in a pending submission, explains that it would put him 
to personal inconvenience to take the proof otherwise thaii on com- 
mission. And if they once acquiesce in the proof being so taken, 
they cannot afterwards object It would be unsafe, therefore, to rest 
upon such instances, as of themselves sufficient to instruct the general 
tight of the arbiter to take proof on commission whenever he thinks 
fit. Perhaps it would, on the whole, be prudent to state expressly 
in the submission, whether an arbiter is, or is not, to have power to 
lead proof on commission ; at least until the Court shall have had the 
opportunity of deciding the pure point of an arbiter^s power to grant 
commission at his own discretion.' 

292. Before leaving this suligect, it is scarcely necessary to observe, 
that there are few steps of procedure in a submission which require 
more dose attention than that of seeing that both parties have received 
due notice of every diet of proof; and that both parties, alike, obtain 
impartially from the arbiter, the same equal facility of informing his 
mind, by fully adducing their respective proof before him. It is 
generally desirable, even at the occasional sacrifice of some valuable 
time, to allow a somewhat ample scope to parties in leading their 
proof : as in this way the arbiter is most likely to attain the very im- 
portant end (which is as desirable in private as in public tribunals) 
of giving to the losing party every feeling of satisfaction which is 
compatible with the loss of his cause, and of avoiding to embitter 
his feelings with the suspicion, that such a result had arisen from 
some precipitancy of procedure, and the consequently imperfect state 
of information of the arbitei^s mind. 

. ^ Blaikies, July 8, 1851, 13 D. 1307 ; and SesBion Papeis. 

^ See, for instance, Seflsion Papers, in Mitchell, June 17, 1848, 10 D. 1297. 

^ It may be noticed, as indicative of the state of practice at the time, that 
Russell, in his " Theory of Conveyancing " (p. 115), considered this to be a prudent 
precaution then. 
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CHAPTER IV. 

ARBITER^' POWERS AND DUTIES IN REGARD TO THE HEARING OF 

PARTIES. 

293. The object of a heanDg is to supply one important means of 
informing the arbiter's mind upon the nature of the questions in dis- 
pute, by laying before him the opposing statements and aiguments 
of the respective parties, so as to assist him in making up his own 
judgment upon the case. The extent to which an arbiter ought to 
hear parties for this purpose, in each respective submission, may vary 
indefinitely, according to the circumstances of the particular cas& 
Sut while, in most submissions, a hearing is indispensable, in almost 
all it will afford most valuable assistance to on arbiter, besides con- 
ducing to the satisfaction of the parties who have confided their rights 
and interests to his disposal The keen stimulus of self-interest 
sharpens the observation of the party in a cause, and enables him to 
perceive, and to bring before the arbiter, all the facts and arguments 
which favour his own claim, or show the weak points of his opponent 
And the frank collision of earnest discussion between antagonists has 
the effect of letting in light upon many bearings of both sides of a 
cause, which might escape the calm scrutiny even of an acute and 
intelligent person, who, like the arbiter, stands free of the prompt- 
ings of self-interest on either side^ and is thoroughly indifferent 
between the parties and their claims. 

294. So important an aid is the hearing of parties to an arbiter 
in the performance of his functions, and so nearly is it essential in 
all procedure which, like arbitration, is of a judicial character, that 
it is seldom prudent for an arbiter, without the consent of the parties, 
to dispense with it altogether. Perhaps it is not too much to say, 
that in every instance in which an award is challenged, on the for- 
midable ground of no-hearing, the onus will lie on the party defending 
the award, to show that the circumstances of the submission were 
such as to warrant the arbiter in deciding without first hearing the 
parties. But the gravity of that onus will, of course, vary greatly, 
according to the nature of the matter in disputa 

295. As the objeet of allowing the parties a hearing is one and 
the same with that of allowing them a proof— viz., to inform the 
arbiter's mind — ^the rules which demarcate an arbitei^s duty, and con- 
sequently his powers in both of these departments, have a great 
affinity to each other. Nearly all the decisions and judicial opinions 
which throw light upon one of these departments of arbitration law, 
are therefore instructive also upon the other. 
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296. After the arbiter, either by making up a record, or in some 
other way, has brought distinctly before him the subject-matter in 
issue, and the averments of parties hine inde ; and after the proof, so 
far as allowed, has been concluded ; the proper time for hearing 
parties on the whole cause has arrived. Such hearing may be either 
vivd voce or in written pleadings, or in both forms, at the arbiter's 
discretion. It may be either by the parties themselves, or by their 
counsel or agents. Whether more than one hearing, and if so, how 
many hearings should be allowed, must of course depend upon the 
circumstances of each respective case ; but after allowing one hear- 
ing, the arbiter possesses the very largest discretion as to the extent 
of further hearing (if any), which he will either permit or enjoin.^ 

297. It appears to be within the discretion of the arbiter, at least 
to a very large extent, to say whether he will allow parties to be 
heard before him, by their counsel or agents, or whether he ¥dll re- 
quire them to state their own case, vivd voce^ in his presence*' There 
are many submissions, however, in which, from the points of law which 
are involved, or the complicated nature of the facts, it is so evident 
that the assistance of professional men is advisable, that no intelligent 
arbiter, sincerely desirous to do his duty, will hesitate to allow it 
And, in general, where parties themselves wish to have that assistance, 

^ '' If the arbiter fairly heard the parties after the proof, it belonged to his dis- 
cretion whether he saw canse to hear more. It is not a necessary allowance to the 
course of ' eternal justice,' to hear interminably." — ^Per L. Moncreiff, in Brakenrig, 
Dec. 17, 1841, 4 D. 286. 

^ A party, no doubt, is entitled to be heard before a referee, both on the proof 
of the facts and the law of the case ; bat he cannot be entitled to prescribe to the 
arbiter how often this shall be." — Per L. Medwyn, iJML See also L. J. Clerk 
Hope's opinion, ibid. See Andeison, Feb. 27, 1850| 12 D. 782. 

It may be remarked, that where tlie parties themselyes haye been heard before 
the arbiters, — ^where no allegation is made that there was unfiEumess at the hearing, 
—and where no record of the hearing has been preserved, it is difficult to imagine 
how either party could afterwards reduce the award on the ground of the arbitei's 
having refused to allow him a further hearing. Because he would always be open 
to the observation, which weighed so much with the Court in the remarkable case 
of Mowbray {infrc^y that at the oral hearing he might have made statements which 
admitted himself out of Court, and presumably he had done so. 

^ In the important case of Mowbray, June 2, 1848, 10 D. 1102, the arbiters, after 
claims had been lodged on both sides, appointed parties to attend them without 
being accompanied by either counsel or agents. Thereafter, and without allowing 
any proof or further hearing, they proceeded to decide the case, notwithstanding 
the urgent remonstrances of one of the parties. The award was keenly challenged 
on other grounds, but apparently without its being thought maintainable that the 
arbiters had acted «2lra vtfM, in appointing the only vind voce hearing in the case, 
to be by the parties themselves without any professional aid. The award was sua- 
tained. The case arose out of a mercantile transaction between the parties, and 
the arbiters were mercantile men. See also mpra, sec. 286, the case of Kirkaldy, 
in which an arbiter refused to allow the law-agents of the parties to be present 
when a parol proof was led. 
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an arbiter should have no inclination to refuse it He will often 
thereby save time, trouble, and expense to all concerned. 

298. At the same time, there are not a few cases in which an 
arbiter may well feel satisfied, on considering their complexion, that, 
by merely examining the parties in his own presence, and apart from 
1^ professional aid, he will get most directly at the facts of the case 
(as often happens in the procedure of the Small Debt Court), and 
will thus be enabled to give a just judgment, while he also greatly 
abridges the duration of the submission. If an arbiter has been judi- 
ciously selected by the parties, he will exercise a sound discrimination 
between the different classes of cases, in deciding on the form of pro- 
cedure which should be followed by him in hearing the parties. But 
even if he erred, in point of discretion, in refusing to hear a party by 
his counsel or agent, his powers on this subject appear to be so large, 
that it is difficult to say, by anticipation, under what circumstances 
his error could be so great as to invalidate his award. The circum- 
stances would require to amount at least to this, that though a hearr 
ing had been allowed in form, it had been denied in substance, by 
the course which the arbiter had pursued. 

299. As the object of allowing a hearing is to inform the arbiter's 
mind, it follows that^ whenever an arbiter is so placed that, without 
any hearing of parties, he can conscientiously and rationally consider 
himself to be sufficiently informed on the merits of the case, he may 
proceed to give his award if he thinks fit, without allowing any hear- 
ing to take place. His power in tins respect appears to be analogous 
to that which has been already considered,^ of disposing of some cases 
on the strength of his own information, without either requiring or 
allowing a proof. 

300. This power of dispensing with hearing may sometimes be 
exercised, for example, in those cases in which an arbiter has been 
selected as a man of skill and experience touching the matter in dis- 
pute ; and where the mere personal inspection of premises, etc., will 
exhibit to his eye the most patent and satisfactory information. But 
even in this class of cases, a conscientious arbiter will not too hastily 
assume that valuable matter may not be brought imder his notice by 
the parties, if in attendance on him at the inspection, and allowed 
there to make any explanations which can best be made upon the 
spot ; or that important views may not be suggested to his mind by 
the parties, at a subsequent hearing ; all which might have escaped 
his own unaided observation, if he had inspected the premises alone, 
and had thereafter decided, without allowing any opportunity for a 
hearing* 

301. In a recent case, where the oversman was a coalmaster, 
selected for his personal knowledge and experience, and the subject 

^ Supra, sec. 264 et uq. 
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in dispute was the value of a quantity of coals, as left by an out- 
going tenant upon the hill, which the oversman went to inspect 
before making his award, the Court indicated an opinion, that the 
total want of the hearing parties would not be fatal to his award, pro- 
vided that he had himself made due personal inspection of the coaL^ 

302. In like manner, the plea of want of hearing was repelled in 
a case where punctilious procedure was not to be expected, and in 
which the oversman who pronounced the award was a practical fanner 
and neighbour, called in for his personal skill and experience, to 
determine a question under a lease, as to the state of repair of some 
houses and fences, and as to the valuation of a field of turnips. He 
had considered reports by the arbiters, stating their respective opinions, 
and had thereafter himself inspected the subjects before giving his 
award. A reduction was brought, on the ground that there had been 
no hearing of parties before the oversman. The L. Ordinary, Guning- 
hame, and the Court, unanimously sustained the award, 

303. L Jeffrey. — "As to the mode in which the proceedings were 
carried on, it will not be overlooked, that this was a reference to 
neighbours, who themselves possessed the same kind of houses and 
fences, and who were called in to inspect and report. There was at 
least a hearing, or partial hearing, before the arbiters. No complaint 
was made of want of hearing to the oversman, although there was a 

1 MaoNair, Feb. 16, 1855, 17 D. 445. L. Pres. M'Netll, alter obserying that 
there was no general rule for dispensuig with hearing in oases of valuation, and 
narrating the drcumstances of the cause under discussion, proceeded — '*That 
brings the case to this — ^is this a case of that kind, in which the parties need not be 
heard ? Now, if the redaction had rested on the point, that the party had not 
been heard, I could not sustain that reason of reduction at alL" " The coal is 
already divided into proper coal and dross, and the oversman inspects it ; and if he 
inspects it properly and thoroughly, and without being prejudiced by anything that 
has been said or done, I think that his opinion is conclusive on the subject." It is 
proper to add, however, that his Lordship fiirther considered, that the parties had, 
by ih&i oondttot, indici^bed ** a departure from any desire to be heard.'' 

L. Ivory, in ''the very special ciroumstances of the case,'' oonooned. His 
Lordship observed, inter dUa — ^^^ Having regard to the particular subject, and to 
the particular situation of the subject, as elements to which the arbiters are only to 
add a price, I cannot say, either that this is a case in which the parties are entitled 
to be heard, nor ean I lay, it down as a general rule, that, in all cases of this nature, 
parties are entitled to be heard." " As to the abstract matter of hearing parties, it 
is unneoeflsaiy to go beyond the oase of Macgregor." — ^May £0, 1847, 9 D. 1056. 
{Infra^ sec. 302.) 

L. Deas. — " In most cases, parties ought to be heard ; and there may be cases 
of valuation in which this is necessary. But here, the subject valued was a quan- 
tity of coal, for judging of which, nothing was requisite but inspection of the 
quality, and knowledge of the current prices. The arbiters and oversman were 
coalmasters in the district, selected as men of skill, and £uniliar, no doubt, with 
the prices, for the reverse is not alleged/' etc. His Lordship concurred mih the 
L. President and L. Ivory. 

L. Curriehill was not present. 
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considerable interval between the issuing of his award, and the devolu- 
tion to him. He had their reports before him, and made inspection 
himself. What more is necessary ? It would be i^ainst all justice, 
therefore, to give any encouragement to the pleas of the pursuer." 
The other Judges concurred;^ L. President Boyle observing, that, in 
references of that class, the same strictness of procedure was not to 
be expected, which was requisite under more formal submissions. 

304. So, also, a plea of want of hearing was repelled in a case 
where the Keeper of the City Meadows of Edinburgh had been 
selected, as a man of skill, to be sole arbiter in valuing the damage 
done to certain grass parks, by a priise-competition which was held 
there, and which attracted a large concourse of spectators during three 
successive days. The arbiter, in a few days after the competition, 
issued notes, intimating that he had carefully examined the state of 
the pasture, both before and after, and also during the competition ; 
that he had taken into account the state of the weather on each day, 
and other circumstances, which indicated careful attention on his 
part to the subject ; and that he was of opinion, the sum to be awarded 
as damages was a certain specified sum, composed of several specified 
items. These notes were intimated to the parties. After repeated 
applications for payment^ the tenant of the grass parks moved the 
arbiter to issue his award, which was done accordingly. Action for 
payment was then raised on the award, against which it was pleaded 
in defence, that the award was inept, as no hearing had been allowed 
to the parties ; but the Court repelled the plea, chiefly in respect that, 
from the nature of the subject to be valued, and the selection of the 
arbiter for his personal skill and experience, it was fairly to be inferred 
that his own inspection of the ground supplied him with sufficient 
information to warrant him in pronouncing his award without having 
heard parties. Some of the Judges also adverted to the fact, that the 
pursuer of the reduction had enjoyed full opportunity to apply for a 
hearing after the arbiter^s notes were issued, and before the execution 
of a formal award, but had not availed himself of it' 

1 Macgregor, May 20, 1847, 9 D. 1056. 

' While the Court held that the award, in the special circnmstanoes, was not 
liable to reduction, they were not understood to approve of an arbiter, in almost 
any case whatever, refraining from affording to the parties an opportunity of being 
heard before him, if they should desire it L. Oowan, Ordinary, observed in a note, 
that '' there is no question of the relevancy of the ground of challenge pleaded by 
the defender : wherever it appears to have been indispensable for the just discharge 
of a referee or arbiter's duty, that he hear parties or receive evidence, before 
issuing his award, his not doing so must have the effect of invalidating his decreet. 
But then, there may be submissions of such a character as clearly to contemplate 
the matter of them being adjudicated upon without the observance of these forms, 
which would be held indispensable in submissions of a different character ; and of 
this an illustration is found in Macgregor, May 20, 1847." (5ifpm, sec 302.) 

His Lordship intimated that he '' considers this case falls within the operation 
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305. But the right of a party to state his case to his judge, and 
the corresponding duty of the judge to hear the party before making 
up his mind, are universally recognised in all judicial procedure as 
the most important means of enabling a judge to. decide justly ; and 
as this arises from circumstances which are not peculiar to public 
tribunals, but which, on the contrary, are applicable alike to all men 
who exercise judicial functions, whether in a public or private cha- 
racter, it is comparatively seldom that an arbiter will act safely in 
refusing all hearing to parties who apply for it, or even in proceeding 
to pronounce an award, without affording the parties an express 
opportunity of being hoards though they may not have asked a 
hearing. An arbiter can never, conscientiously and rationally, 
believe himself to be in a fit state to pronounce a just award, with- 
out hearing the parties, unless he holds that his mind isr so well 
informed and so ripely advised on the matters in dispute, without 
such hearing, that the hearing could afford him no material aid in 
these respects. When the arbiter is well founded in so holding (as 
in the cases of Macgregor and Latta just noticed), the Court will 
sustain hia award, though he has not allowed a hearing to the parties. 
But where the arbiter cannot conscientiously or rationally rj^ard 
himself as duly prepared to pronounce his award without hearing 
parties, and nevertheless proceeds to do so, the Court will reduce the 
award on the well-known groimd of no-hearing. Because in such a 
case, by depriving the parties of their natural right to be heard by 
their judge, he has committed a violation of the duty which he owed 
to them nnder the submission, and an act of positive misconduct as 
an arbiter. Wherever this occurs, the award is open to reduction, 
either on the ground that such conduct by an arbiter amounts to 
'' corruption," in the constructive sense which has been applied to it 
as used in the Begulations 1695 ; or because it involves a breach of 
the obligations which, at common law, he undertook to perform 
towards the parties, under the contract of submission. 

306. Accordingly, although no hearing may have been asked by 
the parties, still, if it has not been actually waived by them, and if it 
be evident that an arbitei^s mind could not possess the information 
which was essential to enable him conscientiously to decide without 
affording parties an opportunity to be heard ; then, if he decides 
without hearing the parties, his award will be liable to be set aside.^ 

of the principle, acted on by the Court, in Macgregor." On a reclaiming note, the 
Court (diss. L. Cockbom) adhered.— Latta, Mar. 9, 1862, 14 D. 641. [See also 
C^pbell V. M'HoIm, Dec. 11, 1863, 2 Macph. 271 ; Mackenzie v. Visct. Hill and 
Tennant, June 2, 1868, 40 Jar. 499.] 

i Langmuir, May 21, 1840, 2 D. 8*77. 

A claim of jSl57, the balance of an alleged account for medical attendance on 
a party deceased, was submitted to two {ihyBicians aa arbiters. An action had been 
previously raised for payment, in which a record was made up ; and this was spe- 
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307. Where an award was brought under reduction, in circum- 
stances in which an alleged want of hearing was held to be a relevant 
ground of challenge, the pursuer proposed the following issue for 
trial : " Whether the. said oversman wrongfully pronounced the decree- 
arbitral, without hearing the parties in the matter submitted ? " The 
defender contended, in respect of the Begulations 1695, that the word 
"corruptly " should be substituted for the word " wrongfully." But 
the L. Ordinary, Moncreiff, approved of the issue as proposed by the 
pursuer, and the Court adhered.^ 

dally notioed in the sabmiasion. The enduranoe of the Babmission was limited to 
three months. The ** number " of yisits in the accoiiDt was admitted ; bat the 
** neoeesity for snoh a number and fcequenoy of visits " was denied, with referenoe 
to the patient's condition. And the arbiters were " to consider the justness and 
reasonableness of the charges." 

The arbiters did not look at the record in the action, nor did they lead any 
proof, or afford the parties an opportunity of being heard ; but, on the day before 
the expiiy of the submission, they gave an award for jC145, 16s. 6d., on the narra- 
tive that they had ^' minutely examined and investigated the account, and consi- 
dered the justness and reasonableness thereof^ which is all that is submitted to us," 
etc. The parties had not applied to the arbiters for a hearing, but neither had 
they waived their right to be heard. 

In a suspension of a charn^ upon the award, it was admitted that there had 
been no hearing. 

The suspender contended that it was impossible, in the nature of things, for the 
arbiters, without hearing parties, to have Uieir minds informed, so as to give a 
conscientious judgment for any one sum rather than another, by merely looking at 
the account rendeied. Nor had the parties ever departed from their right to be heard. 

The charger answered, that no hearing had been asked, and that the arbiters, 
being themselves medical men, and having carefully examined the details of the 
account, in which the *^ number" of visits was admitted, were entitled to give their 
award on the justness and reasonableness of the account And the award being 
given, it was protected by the 25th Article of the Regulations 1695, which it did 
not in any respect contravene, as the arbiters had not been guilty of either &lse- 
hood, bribery, or conuption. 

llie L. Ordinary, Gockbum, suspended the charge ; and the Court unanimously 
adhered. 

L. Cockbum observed in a note, as to the defence that the suspender had not 
asked to be heard : ^ That can never be sustained. A party may have little to 
say, or nothing of value, but it is he who is to judge of this ; and therefore no ar- 
biter, and no Judge, can proceed safely^ unless he give him an opportunity of stat- 
ing his case." '' According to the principle of the charger, an arbiter might accept 
of a submission, and then do nothing till the day before it expired, when, seeing 
that nobody moved, he might decide. It is plain that a great deal might have 
been urged and attempted to be proved here, particularly in reference to the 
necessity of the visits and their nature. But the arbiters were so easily satisfied, 
that, though the submission contains an express reference to the process, it (as the 
L. Ordinary understands) was never out of the hands of the Clerk of this Court. 
It would be most dangerous to sanction such indifference to the rights of parties, 
and to the duties of arbiters." 

On a reclaiming note, the Court unanimously adhered. 

^ Macphersons, June 23, 1831, 9 S. 797. See also 3d Issue in £. of Hopetoun, 
Mar. 19, 1859, 21 D. 782. 
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308. After parties had been heard t)y an arbiter, though without 
the intervention of counsel, the arbiter is not bound to delay going 
on with the submission, or to postpone a meeting for further hearing, 
on the motion of one of the parties, who states that he desires to be 
guided by counsel as to his further procedure, and that he is incident- 
ally deprived, for a short time, of the opportunity of obtaining that 
advice. Even if the party shall intimate his resolution to make no 
further appearance in the submission until he shall have obtained 
counsel's advice, tiie arbiter may proceed with the submission, and 
pronounce his award. Although the party in question may not have 
again appeared in the submission, the award will not be open to chal- 
lenge upon that account^ 

309. Though an arbiter may sometimes dispense with a hearing 
altogether, as has been already noticed, yet, wherever he does allow a 
hearing to one party, he ia bound equally to allow it to the other ; un- 
less, indeed, in the unusual case of his being prepared to decide wholly 
against the party, whom alone he has heard, upon his own statement. 
On this subject the arbiter possesses no discretion whatever ; and if 
he violates the rule of even-handed impartiality, which enjoins the 
hearing of both parties alike, his award may be reduced by the party 
who was excluded from being heard.^ 

310. Parties, however^ may become personally barred from 
objecting that they had not been heard. Thus, if a party who has 
received due notice to attend, simply declines to attend at a hearing, or 
sends an insufficient excuse for non-attendance, he cannot afterwards 
be allowed to object that the arbiter heard the other party only, and 
not also him. Because a party has no right, by merely refusing to 
perform his own duty of attendance, either to prevent the arbiter 
from going on with the business of the submission, if he sees fit 

1 ** There is no particalar form of prooednre stipulated in the Bubmission, and 
the objection is founded only on the general obligation to hear parties." ^ It is 
quite out of the question, that a party should say to an arbiter, Tou must stop till 
I consult counsel The matter had been already discussed in the ordinaiy way, and 
the oversman was entitled to give decree." Per. L. Glenlee (the other Judges con- 
curring), in Spearman, etc., Feb. 28, 1828, 6 S. 645. 

' ^' It was impossible that an award could stand, where the arbiter heard one 
party and refused to hear the other."— Per L. Eldon, C, in Sharpe, Feb. 24, 1815, 
3' Dow 102. 

^' Most unquestionably, if he hears one party, he cannot refuse to hear the 
othe^^-Per L. Fullerton, in Mitchell, June 17, 1848, 10 D. 1308. 

'' There is now no doubt that if the arbiter should decide, upon hearing one of 
the parties, and not the other ; or should proceed upon the evidenoe adduced by 
either party, without seeing or hearing the counter-evidence of the other party ; 
such partiality, although it may have proceeded from inadyertency, or mistaken 
views of duty, would be held to be ' corruption,' in the sense of the Regulations.*' 
—Per L. Curriehill, in Millar, Mar. 10, 1855, 17 D. 728. 

[See also Campbell v, M'Holm, Dec. 11, 1863, 2 Macph. 271.] 
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to do 80, or to deprive the opposite party of the power of stating 
his case to the arbiter. The wilful, absentee has had fuU opportu* 
nity to vindicate his own interests, if he pleased, and he has no right 
to more.* ^ . 

311. Parties may also waive their right to a hearing, either ex- 
pressly, as by lodging a minute to that eflFect, or impliedly, by their 
actings and behaviour. Wherever a party does so, it would be 
equally unjust to his opponent and to the arbiter, if the party were 
allowed afterwards to raise any objection to the award on the ground 
of his not having been heard.' 

3 1 2. An arbiter is not bound to issue either notes of his opinion, 
or a draft of his award to the parties, before he gives forth his award.' 
But the issuing of such notes, or such draft, is, in most cases, a course 
which it is highly advisable to foUow, both for the satisfaction of the 
parties, and as a means of guarding against the risk of accidental over- 
sight of any of the points embraced by the submission. It is common 
for an arbiter, in the exercise of his discretion, to allow the parties, ou 
their application, to be heard before him, upon the views contained in 
his notes ; especially when any of these views are new, and have not 
already been fully discussed by the parties. 

^ It ii always desirable, however, to avoid giving any occasion or oolonr for the 
plea of non-hearing. It was only by a majority, that the Court sustained an award 
against such a plea, in the following cinmmatanoes : — There was a submission for 
valuing lands which had been excambed. In a reduction of the oversman's award, 
it was stated, besides other reasons, that the oversman had refused to hear the 
pursuer, and had made his inspection of the ground, at the sight of a party acting 
for the defender, and outwith the pursuer's presence. A proof was allowed, in the 
course of which the oversman was examined. It appeared that, before making the 
inspection, notice had been given to the pursuer, but he declined to attend ; that A 
minor son of the other party had attended ; and that the pursuer, before the inspec- 
tion, had exhibited to the oversman a paper containing a full statement of his views, 
which the oversman had read. The Court, on these facts, adhered to the L. Ordi- 
nary's interlocutor, and repeUed the pleas in question ; L. Pres. Boyle dissenting, 
however, in respect that he thought '' the party had not been sufficiently heard." — 
Maodonald, Dec 8, 1843, 6 D. 166. See also Paterson, May 16, 1829, 7 S. 6ia 
Spearman, etc., Feb. 28, 1828, 6 S. 645. 

Mn the case of MacNair, Feb. 16, 1855, 17 D. 446, L. President M'Neill inti- 
mated an opinion that the procedure of the parties " was clearly a departure from 
any desire to be heard." The other Judges are not reported to have spoken 
expressly to this separate point. 

In an analogous question-^viz., a party's waiver of his right to object to an 
examination of witnesses, which had been made in his absence— see observations 
by L. Cranworth, C, in Drew, Mar. 8, 1856, 2 Maoq. 1. 

* Johnston, July 10, 1817, 5 Dow, 247 ; MacCallum, May 23, 1826, 2 W. & S. 
344 ; Baxter, Feb. 20, 1836, 14 S. 549. In this last case, the Court intimated 
their strong approval of the practice of an arbiter's issuing notes of opinion, at the 
same time that they did not hold it obligatory on him to do so. It was a case of 
judicial reference, but the observations of the Court would equally apply to an ordi- 
nary submission. 
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CHAPTER V. 

powers and duties of arbiter in regulating process under 

A submission. 

313. After the subjects of proof and hearing, it remains to consider 
that of process. The term * process ' is used here in the sense already 
explained, as indicating that form of procedure, apart from proof or 
hearing, which is adopted for the purpose of bringing under the 
arbiter's view a distinct statement of the precise question at issue, 
including the mutual averments, admissions, denials, and explanations 
of the partie& An arbiter possesses large discretionary powers in 
regulating the form of procedure which shall be observed by the 
parties in the conduct of the submission before him.' In considering 
this subject, it may be convenient, in the first place, to give a brief 
outline of a form of process which, it is believed, is not unfrequently 
followed by arbiters in those submissions in which regular and 
systematic procedure is desired. It appears to be well adapted to the 
end in view, viz.^ that of accurately informing the mind of the arbiter 
as to the limits and contents of the submission, and the precise nature 
of the questions in dispute, at the same time that it compels an unre- 
served disclosure of the facts and pleas of the parties at the outset of 
the discussion. After having given this outline, it will remain to 
inquire what variations in the form of procedure may be ordered or 
allowed by the arbiter at his discretion. 

314. It is usual that the arbiter, at the same time when he accepts 
his ofi&ce, nominates a clerk to the submission, and also appoints 
mutual Claims^ to be lodged by the respective parties within a certain 
short time. The best form of a Claim would seem to be that of a 
distinct narrative of the allied facts, followed by a statement of the 
pleas in law, and having the conclusion or demand of the "peaty sub* 
joined. These papers, when lodged, are allowed to be seen hine inde ; 
after which, each party is appointed to revise his own Claim, and to 
subjoin answers to that of his opponent If the arbiter, on perusing 
the mutual papers, thinks it expedient, he appoints a meeting, at which 
the parties are required to explain any of their statements which are 
obscure, to render precise any statements which are vague, and to meet 
each other's allegations directly and explicitly, where they may have 
previously omitted to do so. This being done, the arbiter then cer- 

* It would appear that, in England, '' the mode in which the reference is to be 
conducted depends entirely upon the arbitrator," subject, however, to review by the 
Court, if he does not act ^* fairly to each party."— Russ. 172, [4th ed., 161]. 

^ Or Claim and Answers (with relative revisals), as the case may be. See forms 
of minute of acceptance, etc., in Appendix. 
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tiorates the parties (either bj writing *' Record closed/' and signing 
his name below these words, or in some other form), that no new 
statement of fact can be afterwards brought forward by either of them, 
without first obtaining special leave from himself. Nor should such 
leave be too readily given ; at least without providing that the party 
shall pay any extra expense which may have been occasioned to his 
opponent by his delay in maldng the statement in question, or with- 
out carefully observing that his opponent's case has sustained no 
substantial prejudice by the delay. 

315. It is also desirable to enjoin the parties, before circumducing 
the term for making their respective statements, as above mentioned, 
to produce, Mtic indCy all writings within their power, on which they 
mean to found. It may happen, that, in the course of a proof, writings 
are recovered and produced by one party which makes it necessary 
for his opponent to make a further production of writings, all or some 
of which were in his own power. This should not debar him from 
the right to produce them — even without being amenable in any ex- 
penses — ^if they be such productions as are necessary to meet the 
writings recovered and produced as abova But, with this exception, 
the after production of writings which had previously been in the 
party's power should not be allowed, unless on similar conditions to 
those on which a new statement is allowed to be brought forward, 
after the record has been closed, as mentioned in the preceding section. 

316. The important object to be gained, by following this or some 
nearly similar course of procedure, is to compel both parties in the 
very outset, to lay a full and complete statement of the case, hine iruie, 
before the arbiter. Were it possible, by any method, to extort from 
litigants, while yet only on the threshold of the Court, a candid and 
unreserved disclosure of all the facts known to them, which related to 
the question at issue, the amount of time, labour, and expense which 
is now involved in judicial procedure would be thereby reduced, in 
most instances, to a comparatively small figure. It is for the purpose 
of approaching as nearly as possible to this result, that either the 
above form of process, or some similar procedure, is generally followed 
in the more important class of submissions, and that an analogous 
form of process is employed in Courts of justice. 

317. When full statement and counter statement have been 
mutually made by the parties, together with the relative production 
of all documents within their power, the stage of procedure is reached 
at which an order for proof is generally made. But, before an arbiter 
gives any deliverance on this subject, it may often be expedient to 
afiTord the parties an opportunity, if they desire it, of being heard on 
the case as it standa They may hope, on either side, to satisfy the 
arbiter, that enough is already proved or admitted, to enable him to 
decide the case. Or the efTect of a hearing may at least be to limit 
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any allowance of proof which may require to be granted to certain 
specific points only, thereby saving both time and expense. But it 
is entirely within the discretion of the arbiter, on considering the 
record and productions, to decide whether he shall then allow a hear- 
ing, or, without any hearing, ast this stage, shall allow a proof as to 
any disputed facts on either side. After proof has been fully led on 
botb sides, the arbiter hears parties on the whole cause« He may 
allow or appoint repeated hearings, if he thinks proper. 

318. But although the form of process which has just been 
sketched, is frequently followed in those more important submissions 
in which regular procedure is desired, an arbiter is not constrained, 
in any submission, to follow either that, or any other given course 
of procedure. He has a very large discretionary power in directing 
what course shall be followed by the parties in bringing before him a 
statement of the nature of the questions at issue in the submission.^ 
And there are many cases in which the procedure above detailed 
would be quite inapplicable. 

319. Many cases are so simple in themselves, that it would be 
CTunbrous and useless to employ so much formality. In some submis- 
sions, again, the matter in dispute is so precisely stated in the contract 
of submission itself, that no separate written daim requires to be 
ordered from either party.^ And it is in every case a matter for the 
arbiter's discretion, whether he shall appoint written claims to be 
lodged, or in what other form he shall enjoin the parties to lay the 
statement of their respective cases before him. In many submissions, 
it may happen that one oral hearing, whether of the parties themselves 
or of their agents or counsel, shall suffice to dispose of a case without 
written claims at all. If such a hearing sufficiently informs the arbi- 
ters mind, to enable him intelligently and conscientiously to perform 
his duty and pronounce an awards it has served the whole purpose for 
which any procedure, of any kind, formal or informal, is resorted to 
before an arbiter. And in such cases, an arbiter of experience would 
therefore allow an oral hearing, and nothing beyond* In other cases, 
an inspection of premises by an arbiter who has been selected as a 
man of skill, and who is accompanied in his inspection by the parties, 
will often inform his mind so completely, that it would be a mere waste 
of time and money if he were to allow any after proof or pleading. 
And in these cases no after proof or pleading should be allowed. 
At the same time, those cases in which an inspection of premises takes 

^ In one case (of mercantile accounting), where an arbiter had been specially 
orged to order written claimB to be lodged, and had refused to do so, this circum- 
stance, imier alioy was pleaded against the award in a reduction. The Court 
sustained the award. The L. Ordinary, Robertson (2), observed in a note to his 
interlocutor : '' There is no particular form of process before an arbiter." — Barr, 
Nov. 18, 1862, 16 D. 21. 

» Ledingham, Dec. 16, 1869, 22 D. 246. 
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place are not necessarily of so simple a character as this. On the 
contrary, such cases may often require quite as careful and methodical 
a procedure for fully informing the arbiter's mind, and preparing him 
to give his award, as any other submissions whatever. And in such 
cases the arbiter ought to order a record to be made up, as the 
foundation of his after procedure. 

320. In all the varieties of circumstances which give rise to sub- 
missions, an efficient arbiter will adapt the flexible form of process 
which is in his hands, so as to suit the particular case with which he 
has to deal. He will always keep in view, that in every question as 
to the precise form of procedure to be followed (as well as in r^ard 
to the extent of proof or hearing to be allowed), the sole object to 
be attained is that of duly informing his own mind regarding the 
subject-matter in dispute, so as to enable him faithfully to pronounce 
his award. An arbiter may be said to discharge his office more or 
less successfully, according as, in the circumstances, he succeeds in 
fully informing his mind, and thereby preparing himself to pronounce 
his award with the least delay and cost to the parties. 

32 L With respect to the limits of the arbiter's authority in decid- 
ing on the details of the precise course of procedure which he shall 
either direct or permit, the arbiter appears to possess the same large 
extent of general discretionary power with that which he enjoys in 
dealing with the questions of proof and hearing.^ The extent of his 
power, in these two departments, has been already considered. But 
in point of general principle, the rules which govern an arbiter in 
dealing with the three great departments of proof, hearing, and pro- 
cess, appear to be the same. In respect to each of them, his duty is 
one and the same, viz., to render it subservient to the informing of his 
mind duly on the merits of the question in issue. In the department 
of process, therefore, he can pronounce no valid order directing pro- 
cedure which is fundamentally incompatible with equal impartiality to 
both parties alike, or which is wholly irrelevant and impertinent as a 
means of investigating any matters in issue, or of informing his mind 
thereon. But, provided that he confines himself to any of th6 known 

^ '^ Determinations on the procedure by which the arbiter's knowledge of the 
merits is to be obtained, are, in the general case, within his competency. But in 
this last matter, there is this limit to his powers, viz., that he shall do strictly 
equal justice between the parties — ^that he shall not allow to the one that which 
he denies to the other. For the condition of the equal footing on which the par- 
ties stand, and of their equal rights to inform the arbiter's mind, seems to me a 
necessary implication in the whole transaction." — Per L. Fullerton, in Mitchell, 
June 17, 1848, 10 D. 1297. 

In the same case, L. Jeffrey, after adverting to the very large and uncontrolled 
power which an arbiter possessed in dealing with the merits of a case, observed : 
" I am unable to recognise any clear line of demarcation between his control over 
the mode <tf procedure, and his powers on the merits of the cause. At all events, 
he has, in reference to the mode of procedure also, a very laige province." 
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methods of procedure which are, or have heen, reasonably recognised 
as adapted to the judicial investigation of truth — whether by ordering 
claims, or revised claims, from the parties ; or the personal examina- 
tion of the parties ; or minutes by the parties, confessing or denying 
some matter in f ado proprio, under pain of being held as confessed ; 
or the production of documents which are within the power of the 
parties ; or by appointing one or more inspections of premises, and 
so forth — ^it is difficult perhaps to state beforehand, any general limits 
which circumscribe the arbiter's powers, other than those above 
mentioned. 

322. If an arbiter directs procedure which is neither incompatible 
with impartiality to the parties, nor irrelevant or impertinent to the 
inquiry before him, it is not easy to see on what ground the parties 
could lawfully refuse obedience to the order of their own arbiter. 
And in ordinary circumstances, few questions which trench on the 
limits of the arbiter^s powers in the matter of process are likely to 
arise. If, however, an arbiter should strike out some entirely novel 
modes of procedure and investigation, never before employed in any 
reasonable method of judicial investigation, it may well be that his 
powers would be found to be misdirected and exceeded, so as to be 
of no foi-ce to bind the parties to obey them. But it would be unpro- 
fitable to speculate on tiie limits of the arbiter's powers under such 
circumstances, until some actual case may have occurred to raise the 
question in a practical shape. Apart from such extravagances by an 
arbiter, it may be generally stated, that it is his business to see that his 
mind is duly informed on the merits of the questions submitted to 
him ; and he possesses the large province above indicated, in deter- 
mining on the method of procedure which the parties shall follow in 
so informing his mind. 

In the Appendix will be found a detailed statement of the ordinary 
steps of procedure which take place in the course of a formal submis-^ 
sion, together with examples of some styles of minutes, etc., which 
are in common use. 



CHAPTER VI. 

power of prorogation of the submission. 

323. An act of prorogation by an arbiter is that exerciBe of his 
jurisdiction by which, in virtue of powers conferred on him in the 
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contract of submission, he prolongs or enlarges the term of duration 
of the submission.^ 

324. Unless this act be timefully executed during the currency of 
a subsisting term (whether original or prorogated) of the submission, 
the submission falls by the mere elapse of time.' But where a sub- 
mission forms part of another contract to which it is ancillary, no pro- 
rogation is requisite to keep it up. It then continues to subsist as 
part of a permanent contract' 

325. Arbiters cannot prorogate a submission, unless express power 
to that effect has been conferred upon them. But it is generally ex- 
pedient to confer this power, because it is often impossible to foresee 
the length of time which may be found necessary by the arbiter, from * 
▼arious causes, for duly preparing himself to pronounce his award. 
And no conscientious arbiter will use the power of prorogation further 
than he finds to be necessary, in order to enable him adequately to 
discharge his office. 

326. When parties have not conferred the power in the submission, 
and nevertheless find eventually that it is expedient to prolong the 
term of the submission, they can themselves prorogate it as often as 
they please. This is as entirely within their power, as it originally 
was to enter into the submission at first. But as such a prorogation, 
executed by the parties themselves, is substantially a new submission, 
it would seem advisable to execute it with the formalities of a proba- 
tive writ. When executed on the same sheet with the submission, 
it has been held not to require a new stamp.^ 

327* Parties should not, however, rely upon this mode of proroga- 
tion. It frequently happens, in the progress of a submission, that the 
parties can perceive the tendency of the arbiter's views long before he 
is ready to give his final award. And, in these cases, it is more than 
probable that one of the parties will be desirous to let the submission 
fall, if he can ; and will therefore decline to concur with the other 
party in prorogating the submission, should that become necessary to 
keep it up. Unless, therefore, the parties, at entering into the sub- 
mission, think it so important to have an award within a given time, 
that it is better to be rid of the submission altogether, than to have 
it kept up beyond that time, it will generally be advisable to confer 
a power of prorogation upon the arbiters, who may be just as 

1 <* The prorogating the sabmission is an act of jurisdiction, eta By it the 
jurisdiction, which would otherwise expire, is prolonged."— Per L. Wood, in Langs, 
KoY. 23, 1852, 16 D. 41 ; May 8, 1855, 2 Maoq. 100. '' Enlarging the time Lb an 
act of judgment,'' etc— Buss. 141, [4th ed., 132]. See style of minute of proroga- 
tion in Appendbc 

> Donaldson, Jan. 26, 1770 (Dicty. Arb., Appendix No. 1). 

« Halkett, Dec 16, 1826, 6 S. 140 ; Montgomerie, Dec 8, 1849, 12 D. 274 ; 
Orrell, Feb. 22, 1859, 21 D. 554 ; see also R of Selkirk, Jan. 17, 1778 (627). 

* Paterson, May 15, 1829, 7 S. 616. 

M 
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safely intrusted with this, as with any of the other powers conferred 
on them. 

328. An act of prorogation is usually executed in the form of a 
signed minute, which is written on the same sheet with the submis- 
sion, where there is room for it ; and otherwise on any separate sheet : 
in which latter case, care must be taken that the minute is so ex- 
pressed as to bear evidence, in ffremio, identifying it clearly with the 
contract of submission to which it applies. 

329. A minute executed by one or more arbiters does not require 
to be either holograph or probative. It is enough if it be signed by 
the arbiters. It should be accurately dated, so that it may appear, 
ex facie, to have been timefully executed. 

330. At one time it was doubted whether the minute of proroga- 
tion, from its intrinsic importance, did not require to be a probative 
writ, like the submission itself. But it is now settled otherwise.' 
The minute is an official act, which is merely an intermediate step in 
the connected procedure of the submission ; and it is always signed 
by the arbiter, — that is, by one whom the parties have clothed with, 
a qtmsijudiciel office. His signature is held sufficient for its authen- 
tication.^ 

331. An act of prorogation is generally made by the arbiter, jpn>- 
prio motu, at such time as he considers most convenient. It does not 
require previous notice to be given to the parties,' nor to be subse- 
quently intimated to them. If executed tempestivi — ^that is, during, 
the currency of some subsisting term of the submission — ^the proro- 
gation is valid as soon as it is signed. But it must be signed 
timefully by all the arbiters; or by a majority, where a majority 
are empowered to act 

332. When the minute prorogates the submission '' to the 

day of next to come, this clause, in what way soever the blanks 

shall be filled up, cannot possibly reach beyond the year."^ The 

1 Stewart, Mar. 8, 1804^ F. C. ; Eirkaldy, Jane 16, 1809, F. C. ; Gordon, Dec. 
10, 1812, F. 0. 

s Daring th^ discoBsion of the case of Gkndon, tupra^ argument was specially 
ordered on the point, " How hi the prorogations on the sabmission, by a single 
arbiter, not tested in terms of the statute, are sufficient to proYe their own dates." 
It is stated in a memorandum, taken from the note-book of L. President Boyle, re- 
specting this case (Birk. Syn. zrii 54), that ''spedfio allegation most be made 
that the dates of prorogations and deyolutions are fiedse, to get the better of the 
arbiter's attestation." See also Sess. Papers. 

' It may be remarked, that in the Roman law, which required the presence of the 
parties at the delivery of the award (unless otherwise declared. in the submission), 
no such rule apparently applied to the execution of an act of prorogation. ^' Diem 
proferre, vel pnesens, vel per nnntium, yel per epistolam (arbiter), potest'* — ^Poth. 
ad Panel, L. 4, t. 8, sea ni. (17). 

* 4 Ersk. 3. 29. The obsenration applies to the sabmission ; bat '^ the term of 
such prorogation is regulated by the same rules as in the case of an origiBal sub- 
mission." — Note (175) on the aboye passage of Erskine ; Ivory's edition. 
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same result follows where the clause is more briefly ex^ssed " to 
the day of next."^ 

333. Even when the blank in the minute is not followed by the 
restrictive words, " next to come," or " next," tibe blank itself, never- 
theless, implies an endurance of the contract, without prorogation; 
only for the space of one year.' 

334. Where a submission stood prorogated on 6th February 1823, 
" to the day of next," and the subsequent prorogation was 
executed on 6th February 1824, an objection was taken, that, by the 
lapse of a full year, the submission had fallen at' the expiry of the 
5th day of February 1824. But it Was held that the prorogation was 
timefuUy executed, being within year and day.' 

^ On 22d Not. 1814, a prorogation was executed ** to thd day of next^ 
An award was pronoonoed on 4th July 1816. Held that the sabmiasion had expired 
by the lapse of a year from 22d Not. 1814.— Thomson, Jan. 28, 1818, F. G. 

* In a submission containing fall powers of prorogation, the arbiter, on 4th March 
1814, prorogated " the term for determining the same, to the day of . .In 
witness whereof, eta'' After some years of subsequent procednre, withont any 
farther prorogation, an award was pronoanoed which was brought nnder reduction, 
in respect that the submission had fidlen by the lapse of a year from 4th March 1814. 
It was pleaded in defence, that the arbiter, haTing ample power to prorogate, had, 
ex propoaito, omitted the usnal limiting words of ** next," or *' next to come ;" and 
that this excluded the limitation of a year. But the Court found that the minute 
*' had the effect of prorogating the submission for a year only, from the date of the 
minate," and that the sabmission expired at the end of that period. — Stark, Dec. 
23, 1820, P. 0. 

' R of Dunmore, May 13, 1829, 7 S. 695. L. J. Clerk Boyle, L. Glenlee, and 
L. PitmiUy, being the Whole Judges present, concurred in adhering to the interlo- 
cutor of L. Medwyn, Ordinary, which repelled the reason of reduction, founded on 
the alleged lapse of the submission as soon as the " year '' was expired ; which reason 
was maintained to be supported by Erskine, 4. 3. 29. It was answered, that in 
Bankton, 1. 23. 7, and in decisions (Menzies, Feb. 1665 ; 639), the period was 
stated to be '' year and day ; ^ that this was consistent with Tarious other analogous 
computations of time, and Uiat it included the whole day of 6th February 1824. After 
an inquiry into the practice which proTed incondusiTe, the opinions of the Judges 
were onty giTcn with a certain degree of qualification ; and howeTcr much it mighti 
be expected that the precedent Uien made would goTem any future case to which 
it was applicable, it would still perhaps be the most prudent course for an arbiter to 
aroid raising any qnestion, by prorogating, at latest, on the same day, next year, on 
which he had dated his last prorogation. On a question of the computation whether 
a marriage had subsisted for *^ year and day," which was contracted on 23d NoTcm- 
ber of one year, and dissolTed by the wife's death on 23d NoTcmber of the year 
following, see Waddell, June 7, 1681, 2 Suppt 279. In this case. Stair's report 
bears that a proof being led, ^ both men and women were allowed as witnesses ex 
officio" It appeared that the parties had been married between elcTcn o'clock a.m.' 
and one p.m., and that the wife's death took place between ten and elcTen p.m. But 
without going into a question of hours, the Court found ^* that the adjection of a 
day to the year was to shun the debate of hours or moments ; and therefore found 
it being proTen that the woman was married the 23d day of NoTember, and died* 
the 23d day of NoTcmber the next year, there could not be two 23ds of NoTember 
in one year, and therefore the woman liTed one year and a part of the day of the' 
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335. In one case, the exercise of the power of prorogation, though 
confessedly made during the subsistence of the submission, was chal- 
lenged in the particular circumstances in which it took place, as 
being made, parte ifUxudita, to the prejudice of the absent party, 
and during the interval between the death of a party and the slating 
of his representative. But the Court, without difficulty, sustained 
the validity of the prorogation.^ 

336. Even although an arbiter may have omitted to prorogate 
timefully, the submission will not fall, if ^e parties choose to con- 
tinue to plead before him. It is completely within their power, if 
they please, to consent to his continuing their arbiter, though no 
minute of piorogation has been executed. The arbiter's whole juris- 
diction is radically based at first on the consent of parties ; jurisdietio 
in consentientes. It may, therefore, be as easily renewed as it 
was at first granted, by their consent ; and in the case of a renewal, 
the evidence of such consent may either be given by express writing, 
or by the performance of such acts and deeds as clearly evince, 
beyond doubt, that such consent is actually given. It is requisite, 
however, in this as in other cases of homologation, that the acts 
inferring consent be performed in the full knowledge of the circum- 
stances.* 

837. It seems doubtful whether, under the ordinary general power 
to prorogate " from time to time, as the lirbiter shall see cause," it 
would be competent for an arbiter to execute a prorogation for a 

next year ; and so the tocher was found to belong to the hosbaad, and he was as- 
soilzied from repetition." Bven assuming that an arbiter oan prorogate for '' year 
and day," this case woold strongly suggest the prudence of his renewing a proroga- 
tion, at latest, on the recurrence of the same day, next year, with that on which he 
had dated the term of his preceding prorogation, as that day was there held to fill 
up the full *^ year and day." 

With respect to the date from which the commencement of the first year of the 
contract of submission should be computed, see infroj Duration of the Submission. 

^ The trustee on a sequestrated estate was one of the parties to a submission, 
under which a power of prorogation was conferred on the arbiter, and in which it 
was dedaied ^t the contract of submission should subsist notwithstanding the 
death of either party. The trustee died, and the arbiter executed a prorogation in 
the interval, before his successor was appointed. In a suspension of tiie subsequent 
award, an attempt was made to show that this proceeding was like ^ a judgment 
of a Court of law, pronounced after the decease of a party to an action, and before 
his representatives have been sisted to appear." It was also contended, that the 
parties should have been allowed an opportunity of being heard by the arbiter 
before he made a prorogation for any given time. The Court repelled the reasons 
of suspension, and sustained the award. — ^Ewing and Co., Dea 19, 1880, F. C. 

* See Madlhoee, July 13, 1738, 5 Suppt. 204. [Paul v. Henderson, March 15, 
1867, 5 Maoph. 613.] See infra, Effect of homologa^n, etc. 

In £n£^Umd, a similar rule appears to apply. ** The conduct of the parties " 
may amount to a consent by them to an enlargement of the time of the submission ; 
as, for instance, if they attend meetings before the arbitrators, ^* with a fuU know- 
ledge of the droumstances." — Buss. 144, [4th ed., 135]. 
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longer period than one year at a time. In general, the submission 
itself is so expressed, tixeA its own endurance, while Tinprorogated, 
would not extend beyond a year. In these circumstances, the an- 
cillary and subsidiary power of prorogation, ""from time to time,'* 
especially when the state of practice is considered, would probably 
be held to extend only to a period not exceeding that of the original 
endurance of the unprorogated submission, viz., one year. An act of 
prorogation for a longer period at once could scarcely be supposed 
to be fairly within the contemplation of the parties in such a sub- 
mission. 

338. When the power of prorogation is so expressed as to author-- 
ise the arbiter simply to prorogate ''at pleasure," the words certainly 
seem to be very general and comprehensive. But still it would be 
most prudent, even in such a case, to exercise the power of proroga- 
tion according to the usual practice, and so as not to exceed a year at 
a time. The power of prorogation, like every other power with whicb 
an arbiter is intrusted, is given in order to be used solely in so far as 
may be requisite for enabling him to perform his duty. If he could 
prorogate at once for more than a year, he could apparently prorogate 
at once for five or ten years, or longer, as effectually as for eighteen 
months or two years at a time. But it is evident that a prorogation 
for those more extended terms could not be a fair and conscientious 
exercise of the power for its only legitimate purpose ; on the contrary^ 
it would be a mere abuse of it, because a term of five or ten years 
might have the effect of hanging up the matters in dispute indefi- 
nitely and injuriously, while it could not be viewed as in any sense 
requisite for carrying on the business of the submission to its close, 
more than any other period whatever. It could not, therefore, be 
within the intention of parties to confer such a power upon the arbiter. 
But all necessary extension (and therefore all legitimate extension) of 
the term of the submission is fully and easily attained by the method 
in common practice, of making successive annual prorogations, the 
number of which adjusts itself with reasonable and elastic adaptation 
to the requirements of the business of the submission. And as pro- 
rogation may be fairly said to be made, in truth, " at the pleasure" of 
the arbiter, when he can renew it at his pleasure, though only for a 
year at a time ; it would apparently be imprudent for an arbiter to 
execute a prorogation for a longer term, even though he has received 
a general power to prorogate '* at pleasure." 

339. On the whole, therefore, it would seem safest that an arbiter 
should not make any single prorogation for a period exceeding a year, 
unless in the case of a power of prorogation being given, which was 
couched in a different style from any which is commonly used iu 
present practice. 

340. Where the eventual nomination of an oversman is con- 
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templated in the submission, it is usual to confer the same power of 
prorogation upon him as upon the arbiters. Generally speaking, 
there will be the same reason in the nature of the thing, for doing so, 
as he just becomes sole arbiter when the submission devolves on him, 
and requires the same powers as his predecessors, the arbiters, in 
dealing with the same case. It is a natural presumption, that the 
parties intend to bestow the same power of prorogation on the overs- 
man which they have bestowed on the arbiters; and, therefore, if 
the submission fairly admits of that construction, the Court will 
incline to adopt it. 

341. A submission provided that " whatever the said arbiters, or, 
in case of their variance, the said oversman, shall determine in the 
matter, conform to their decree-arbitral, to be pronounced by them, 
betwixt and the day of next, or any other day to which 
they shall prorogate this submission, which they are hereby empowered 
to do, both parties oblige them to stand and abide at," eta The sub- 
mission devolved on the oversman, who did not pronounce an award 
until after be had executed a prorogation. His award was brought 
imder suspension, in respect that, by the above clause, a power of 
prorogation was given to the arbiters only, and not to the oversman. 
Kilkerran, in reporting the case, observes : " The Lords repelled the 
9bjection, They considered the power of prorogation, by the above- 
recited clause in the submission, to be given to the same parties to 
yrhxmi the power of determining was committed; that is, to the 
arbiters, and, in case of variance, to the oversman.** ^ 

342. In a more recent case, a similar dedsion was given in circum- 
stances which indicated the purpose of the Court to prefer, as far as 
they legitimately can, that construction of the contract of submission 
which gives full effect to the true meaning of the parties. A sub- 
mission gave ''power to the said arbiUTg or oversman to receive 
claims, eta, and such other writings as the said a/rbUers or oversman 
shall judge necessary, eta, and to take all manner of probation they 
shall think fit, by writ, witnesses, or oaths of parties ; and whatever 
the said arhUere shall determine, in whole or in part, in the premises, 
betwixt and the day of n^xt to come, or on or before 

1 Macbiyde, eta, July 21, 1748 (657). 

It may be noticed here, as indicating the desire of the English courts to give 
effect to the plain meaning of the parties, in dealing with the construction of a pro- 
rogation clause, that, in one instance, where an obvious lapsui pennoB had occurred, 
omitting important words in such a clause, the Court nevertheless read the clause as 
if the words had been duly inserted. The arbitrator was empowered to make his 
award on or before a certain day, '' or on such further day as he, by memorandum 
in writing, under his hand, indorsed thereon,** etc. The two necessary words, 
*^ shall appoint," had been omitted before the words, '' by memorandum in writing," 
etc But the Court held the import of the clause to be the same as if the omission 
had not occurred ; and, accordingly, the arbitrator was found to have had authority 
to enla^ the time of the submission. — ^Russ. 140, [4th ed., 131} 
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any other day to which (key shall prorogate this submission, which 
they are hereby empowered to do from time to time, as they shall see 
cause, both parties bind and oblige themselves, their heirs, etc., to 
acquiesce in, implement^ and fulfil" The submission devolved on an 
oversman, who executed repeated prorogations before he pronounced 
his award. A reduction was brought, inter alia, in respect that, by 
the conception of the submission, no power of prorogation had been 
conferred on the oversman, but expressly on " the arbiters ** only ; so 
that the submission had expired long before the award was pro- 
nounced. It was successfully maintained in defence, that the prin- 
ciple of the above case of Macbryde, etc., applied ; and that, as the 
obligation to abide by the award extended only to an award pro- 
nounced by those on whom the power of prorogation was conferred, 
it followed that the submission must either be read as conferring that 
power on the oversman, or else as not binding the parties, in any 
event, to abide by an award pronounced by the oversman ; which last 
reading was so much opposed to every sound or rational rule of con- 
struction, that nothing but inevitable necessity could warrant the 
Court in adopting it. The Court held that the power of prorogation 
had been conferred on the oversman, and their decision, sustaining 
the award, was affirmed on appeal^ 

^ GloYor, Feb. II, 1805, 4 Paton, 655. See also Appeal Papers in Adv. Libraiy. 

In connection with this subject, a recent case may be noticed, in which ample 
powers of prorogation had been oonfened by minute of submission upon two arbiters, 
befofe wh(»n considerable procedure had taken place, when the submission fell by 
the death of one of them. The parties thereon executed a new and brief minute of 
submission, which was not framed in any formal or technical style, in favour of the 
suryiring aurbiter, David lind, authorising him ^ to uplift all the papers in the process 
of thia arbitration ; we hereby further authorise the said David Lind to judge solely 
and finally on our behalf, from and after this date, as regards this our disputed mat- 
ters," etc Under this authorisation, the arbiter, after having executed a prorogation 
of the submission, pronounced an award, whidi was brought under reduction, in 
respect that he had received no power to prorogate^ and therefore the submission had 
fallen before the award was pronounced. Independently of a plea of homologation, 
founded on the actings of the parties, it was maintained in defence, — 1st, That the 
minute of submission to Lind contained no limitation of time, and therefore no pro- 
rogation of the submission was requisite ; and Sd, That the last minute of submission 
must be taken in connection with the previous minute of submission, which it sub- 
stantially renewed, tantum H idUj in the person of the surviving arbiter ; that, 
consequently, the same powers as to proof^ etc., prorogation, etc., which were con- 
ferred on Lind and his co-arbiter previously, were continued in Lind as sole arbiter ; 
and that the actings of the parties proved this to be the meaning which they them- 
selves attached to their kst minute of submission. 

The L. Ordinary, Ardmillan, found ** that the said submission to Mr. Lind, 
whether it be viewed as a distinct and independent submission, or as rehitive to the 
'prior submission, was still subsisting at the date when Mr. Lind pronounced the 
decreet-arbitral sought to be reduced." His Lordship therefore repelled the reason 
of reduction founded on the alleged expiry of the submission, andlJie Court adhered. 

L. Pres. McNeill observed : '* I think the true meaning of this minute was to 



184 PBOBOGATION OF THE SUBMISSION. [a UL C. VL 

343. " The power of prorogation is incidental and ancillary to 
deciding the matters referred ; and it is a power, upon the exercise 
of which a discretion must be exercised, just as mnch as any other 
part of the contract" ^ This doctrine was elucidated in a recent 
case, in which two arbiters, who had a power of making part-awards, 
came to agree on all the points in dispute, excepting two. They re- 
ferred these two points to the oversman's determination^ and '' devolved 
the submission on him to that extent, with all the powers competent 
to the of&ce of oversman." The submission had conferred a power of 
prorogation both on the arbiters and the oversman respectively. The 
arbiters themselves did not, before devolving, make any award as to 
the points on which they were agreed. Nor did they make their 
award on these points until after the oversman had required to exe- 
cute a prorogation, in order to prevent the submission from lapsing. 
In these circumstances, it was held in the House of Lords, that no 
prorogation executed by the oversman could keep up the submission 
as to points not devolved on himself ; and, consequently, that no pro- 
rogation executed by him could enalsle the arbiters to make any valid 
award at aU, seeing that qiu)ad the arbiters, the submission had come 
to an end, and each of them was already functus officio at the time 
when they executed their award.^ 

substitate Mr. Lind in place of the two arbiters under the original sabnuaaion ; and 
although there ia no ezpreaa power of prorogation, I think it ia to be oonatraed by 
the conduct of the partiea." 

L. Itoij. — '^ I think that the true oonatraction of mattera ia, that the minute waa 
intended to be ancillary to the former minutea ; and it ia dear, from the worda of 
that minute, taken aa oonatrued by the conduct of the partiea themaelTee, aepaiato 
from the queation of homologation, that it waa intended to confer the same power of 
prorogation and of dedaion that waa conferred by the preyioua minutea." 

L. CurriehiU and L. Deaa expreaaed aimilar opinions. — Qowana, Feb. 3, 1859, 
21 D. 403. 

1 Per L. Cnmworth, C, in I^ng, May 8, 1865, 2 Macq. 100. 

»Lang,May8, 1855, 2 Macq. 93. 

Several interesting pointa in arbitration law are inrolyed in thia caae, which are 
respectiyely noticed in their appropriate places. It inyolved, inter alia, doctrine of 
much importance in the law of prorogation. 

A aubmiaaion empowered the arbitera, in the eyent of their diaagreeing, to name 
an oyeraman ; '^and whatever the aaid arbitera or overaman ahall determine in the 
premiaee, by decreet-arbitial or decreeta-arbiteal, interim or final, to be pronounced 
by them betwixt and the day of next to oome, or betwixt and any 

other time to which the aaid arbitera or oyeraman ahall prorogate thia aubmiaaion, 
which they are hereby authoriaed to do at pleaaure, the aaid partiea'* bound them- 
aelyea to fulfil After having agreed on all pointa but two (one of which waa the ex- 
penaea of the aubmiaaion), the arbitera aigned and iasued notea of their opinion on 10th 
November 1846, and directed the derk to prepare an interim award on theee prindplee, 
to be subecribed by them, if no repreaentation ahould be lodged againat the notea 
within fourteen daya. They alao named an overaman, and directed the derk to 
prepare a minute, narrating that they had agreed on all pointa but two, and atating, 
** We nominate (A. B.) to be oversman, and refer the aaid two pointa to hia deter- 
mination, and devolve the submission on him to that extent^ with all the powers 
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CHAPTER VII. 

POWER OF DEVOLUTION OF THE SUBMISSION. 

344. When, in place of one sole arbiter, there are two arbiters 
chosen, one by each party, it is obvious, that if they should disagree 

competent to the offioe of oveisman.'' The OTersman aooepted, and he afterwards 
executed a jwo^ogation of ** the matter referred ;" and, before the prorogated term of 
the submieeion expired, the arbiten had executed an award gifing effect to the views 
contained in the signed notes isfiaed by them on lOkh Norember 1846. But the date 
of this award was not only subsequent to the minute of devolution, but was more 
than a year after the last prorogation executed by the arbiters themsdves ; so that, 
unless the prorogation which was executed by the oYezsman was sufficient, not only 
to keep up the submission, in so fSar as regarded the two points devolved on himself, 
but to keep up the whole submission, including the points reserved by the arbiters 
for their own award, the award by the arbiters must be invalid, as having been pro- 
nounced after they were entirely funcH, 

In a reduction which was brought of the arbitei|f award, on the ground above 
stated, and of the oversman's award, as incapable of standing by itself, the L. Ordi- 
nary, Wood, found the arbiters' award *' ineffectual and null ;'* and, before further 
answers, appointed certain procedure. In a note to his interlocutor, his Lordship 
observed, that *'he is inclined to think that when a submission is entered into, to 
arbiters, and, in case of their differing in opinion, to an oversman, to be appointed 
by them, it is not contemplated that the proceedings may be divided into two parts, 
with co-existing powers in the arbiters and oversman ; and that^ on the oontrary, 
the view is, that the powers of the one are to end whenever those of tiie other com- 
menoe — ^that the submission is to depend before the arbiters as a whole, while they 
are acting in that capacity ; and it is only when they have determined entirely to 
divest themselves of it, and have finally terminated their actings as arbiters, that 
it is to be transferred to an oveisman ; by the devolution on whom it is to be carried 
to all operative and active effects^ away from the arbiters, who are then to be held 
fundi officio and put under the oversman's jurisdictian." 

After notidng^hat the minute of devolution specified two explicit points, and 
only '^ devolved the submission to that extent," though ^' with all the powers com- 
petent to the oflSoe of oversman," his Lordship observed, that the oversman '* might 
prorogate the submission so fiu as devolved on him. That was as mueh within his 
proper province, as the deciding the points referred to him. But how. could any 
prorogation of his go further ? " *' The prorogating the submission is an act of 
jurisdiction in the matter to which it relates. It is, in Cact^ one of the most impor- 
tant character ; for, by it, the jurisdiction which would otherwise expire, is prO" 
longed. The time for exercising it — ^that is, for deciding the matters submitted — is 
extended. The power to {Mrorogate is given for that purpose. It is thus an act of 
jurisdiction, which, from the nature of the thing, is connected with, and incidental 
to, the matter referred to the party by whom the prorogation is to be made." *' In 
a submission with a power of devolution, the devolution made by the arbiters is just 
a submission in succession to the primary one, either whoUy or pro parU. The 
arbiten have power to prorogate the submission as regards the matters referred by 
it to them ; that is, all the matters submitted. The oversman has the power to 
prorogate the submission in regard to the matters referred to him by the devolu- 
tion." '* Is not the oversman's prorogation to be taken as made in relation to that 
matter, for the extrication or decision at which he was appointed — as applying, and 
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in opinion, the submission would be exposed to the hazard of becoming 
abortive for want of an award, unless special provision were made for 
that contingency.^ This is done by the nomination of an Oversman 

being intended to apply, to that which was alone refeired to him — and not to that 
which was not referred, but positively kept back from the reference to him ; with 
which, conseqnently, he had no concern ; and for assisting towards the decision of 
which, either in one way or another, by any act of his, it is therefore oontniy to 
the course and character of the proceedings, to infer that any power was bestowed 
on him, or any meant to be exercised, by that which was done by him?'' 

When the case was taken to the Inner House, the whole Judges were oonsulted. 
The opinions were found to vary on several points in the law of arbitration, as will 
be more particularly noticed elsewhere. A majority of the Court (holding, iiUer 
. aUa, that the oversman's prorogation kept alive the whole submission, and not merely 
the part devolved upon himself) altered the interlocutor of the L. Ordinary, and 
sustained the arbiter's award. 

On appeal, L. Oranworth, C, reversed this judgment^ and reinstated that of the 
L. Ordinary ; expressing, at the same time, an opinion which very much coincided 
with that of L. Wood. L. Oranworth, inter aUcty observed : *' I consider it to be 
clear, that the power of prorogation by the oversman is confined to the matters 
referred to him ; and that I |onceive disposes of the whole question. I think this 
is a conclusion necessarily resulting from the nature of the office which he fills. 
When the arbiters differ on any point, and this point is referred to the oversman, 
the submiasion must be read, just as if he had been named the sole referee, and as 
if the points referred to him were the only matters in dispute. The submission did 
not mean to give him any power to determine whether it would, or not, be right for 
the arbiters to prorogate any time for making their award* The power of proro- 
gation is incidental and ancillary to deciding the matters referred ; and it is a 
power, upon the exercise of which .a discretion must be exercised, just as much as 
any other part of the oontract" HLb Lordship also observed, that ** these conse- 
quences flowed from the nature of the case ;" and were illustrated by the terms of 
the minute of devolution, which placed the oversman ^' as if there were no other 
matters in difference but those which were referred to him.'' EUs act " proro- 
gated and adjourned the subnussion,— that is, as far as he was concerned ; for with 
regard to no other part of the submission had he any authority." ** How does his 
prorogation affect other matters? Evidently not at alL" ''The right of proro- 
gation is a discretionary right, to be exercised as the interests of the parties may 
require ; and it is a right to be exercised with reference to those matters that are 
before the party by whom that discretion is to be exercised." 

^ Merry and Cunningham, June 7, 1860, 22 D. 1148. [Affd. March 26, 1863, 
1 Macph., H. L., 14.] In a submission-dause contained in one of the heads of 
agreement of a mineral lease, it was provided that, '' should the minerals become 
exhausted, or workable only at an evident loss, the tenants shall be entitled to give 
up the lease, on the same being ascertained by arbiters mutually chosen." This was 
found to be a binding obligation to submit to two arbiters mutually chosen, but not 
to entitle one party to require the other to concur with him, either in nominating an 
oversman, or in giving power to the arbiters to name an oversman. With respect 
to the obvious hazard of the submission being rendered abortive in the event of the 
arbiters differing, and no oversman being named, some of the Judges indicated 
opinions that possibly the parties might nevertheless be able to obtain an operative 
remedy from the Court. It may be observed, that indications of opinions bearing 
on the remedial powers of the Court, in the contingency of an arbiter's ftilure under 
peculiar circumstances, were made by some of the Judges in £. of Selkirk, Jan. 17, 
1778 (627), and Hailes' Dec. 730. 
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or Umpire, on whom the submission may be devolved, in the event 
of a difference of opinion occurring between the arbiters.^ 

345. The nomination of an oversman may be made by the parties 
themselves, in the deed of submission, if they can agree upon the same 
individual ; or it may be made by the arbiters, if power to that effect 
be specially conferred on them. But, unless the submission expressly 
gives this power to the arbiters, they cannot appoint an oversman.' 
Because the mandate which bestows power upon two selected arbi- 
ters, themselves to judge and decide between the parties, does not in 
the least imply the further and very different power of devolving the 
right of judging and deciding upon another person altogether. 

346. Where the parties themselves can agree upon an oversman, 
it seems advisable that they should name him at once in the deed of 
submission. This is undoubtedly competent; and it insures the 
selection of a man in whom both the parties feel confidence ; besides 
which, it excludes all risk of the serious embarrassment which results 
when arbiters disagree in the choice of an oversman. 

Where the parties, in place of themselves naming the oversman, 
empower the arbiters to do so, it would seem the most eligible course 
that the arbiters should proceed to select him immediately after their 
acceptance of office, and before they enter further on the business of 
the submission. It is clearly competent for them to do this ;" and if 
they delay taking this step until after they shall have discussed 
together and disagreed in opinion, it may sometimes happen that per- 
sonal feeling shall arise between them, and interfere with their uniting 
in the choice of the same individual as oversman. Accordingly, it 
has been expressly enjoined, in the statutory arbitrations under the 
Lands Clauses, etc.. Acts, that the arbiters shall nominate an lunpire 
before they enter on the matters referred to them.^ The same course 
should be voluntarily followed in an ordinary submission. 

347. The parties, in confiding to arbiters the important power of 

^ It may be noticed, that a recent case affords the zather unusual example of an 
CTenman being named, although there was only one arbiter appointed in the first 
instance. The plan of the submission was, that after an award should have been 
pronounced by A« B., the arbiter, either party was empowered to appeal to 0. D., 
ea oversman, named in the submission, whose award was to be final ; and, in so far 
as C. D. should not, within a limited time, pronounce an award, altering in whole 
or in part the original award of A. B., the latter was to become, ipio facto, final. — 
K of Hopetoun, Mar. 6, 1856, 18 D. 739. 

* Matheson, July 1, 1842, 4 D. 1472. It would rather appear, however, that 
3a the parties, by sufficient acts of homologation, may effectually prolong the endur- 
ance of a submission when it would otherwise have fallen for want of a timeful pro- 
rogation by the arbiters, so they might, by sufficient acts of homologation, confirm, 
beyond all after-challenge on their part, an appointment of an oversman which was 
originally invalid. The law of Eugland appears to be, in this respect, the same.— 
Russ. 195, [4th ed., 186} 

» Brysson, June 10, 1823, 2 S. 340. * See 8 dnd 9 Vict a 19, sec. 26. 
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selecting an oversman, necessarily rely, ihat in performing this duty, 
they shall honajide exercise their judgment in choosing the proper 
person on whom so delicate a trust-power is to be devolved. If, 
therefore, in place of doing so, the arbiters shall commit this matter 
to mere hazard or wager, as by tossing, or by drawing lots, either for 
the exclusive right to choose the oversman, or for determining which 
of several men shall be the oversman ; this is a violation of their 
duty, and involves a breach of an important obligation to the parties, 
which was tacitly undertaken by the arbiters in the very act of 
accepting their office under the contract of submission. It is an act 
uUra fines mandcUi, so that the nomination, and aU that follows on 
it, are liable to be set aside.^ The arbiters might as well toss for the* 
award to be pronounced, as for the oversman to be selected. 

348. When power is given to arbiters to nominate an oversman, 
it appears to be implied, that, in the event of his non-acceptance of 
the office, the arbiter^s power of nomination is not exhausted, and they 
may appoint another. In truth, the person nominated is not, defado^ 
an oversman imtlL he has accepted the office ; the nomination by the 
arbiters is in itself only a tender or bestowal of the office, conditional 
upon acceptance ; and, in the event of non-acceptance, the mere caiv- 
cUtLs towards an effectual and complete nomination should not be held 
to exhaust that power which was conferred on the arbiters for impor- 
tant practical purposes, such as ought not lightly to be disappointed.^ 
It would seem in every case most reasonable, however, to ascertain 
beforehand whether an oversman will accept, and only to execute the 
nomination after having made sure of his acceptance. 

349. If an oversman, on whom the submission has been devolved, 
should die before pronouncing an award, it would appear that the 

^ This has been so held in England, in r$ Cassell, 9 B. and 0. 624. The prin- 
dple of the decision would apply with equal force in Scotland. 

In one case it was held by Lord EUenborough, that, prorided there were two 
persons, both of whom were confessedly fit to be umpires, and that the tossing 
merely decided which of these two should be ohosen, such a mode of selection was 
▼alid. But, in subsequent cases, Russell observes, that the English Courts haTO 
thought it better to avoid nice distinctions, and to hold it always an invalid procedure 
to select an oversman by the event of a toss. — ^Russ., p. 226, [4th ed., 218], and 
referenoes there. See however, on this subject, the opinion of Erie, C. J., in Euro* 
pean and American Steam Shipping Co., Jan. 27, 1860, 29 L. J. 155, C. P. 

It is held in England, that ^e parties, if awaze of all the circumstances, may 
validate the selection of an umpire, thou^ made by tossing ; and that they may 
do so, either before or after the tossing, provided that their assent be clearly given. 
—Buss., pp. 227, 228, [4th ed., 219]. See also Tunno, Nov. 4, 1833, 5 B. and Ad« 

There seems to be little doubt that the same rule would be applied in Scotland, 
as the power of the parties, in selecting an oversman, is evidently a very different 
thing from that of the arbiters ; and, in particular, in the person of the parties, 
such power is not a trust-power at alL 

* This is so held in Engbmd.— Buss. 228, [4th ed., 220]. 
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submission is tlieieby necessarily brought to an end^the arbiter^s power 
of nomination having been effectually exercised, and they Ymng fundi 
by the devolution on the oversman. But, in such a case, it would be 
eomiRdtent for the parties themselves, if they agreed on a new overs- 
man, to appoint him by a minute, which, however, ought in prudence to 
be probative, as it is substantially a new submission to a sole arbiter.^ 
360. In like manner, if the arbiters could not agree on the choice 
of an oversman, it would be competent for the parties, if they could 
agree on an oversman, to execute a minute, appointing him. But tMs 
also would seem to be substantially a new submission to a sole arbiter, 
and ought therefore, in prudence, to be a probative writ. 

351. The mere act of nominating an oversman, at the outset of a 
submission, does not in itself devolve any part of the submission upon 
him.' Accordingly, the arbiters themselves proceed to consider the 
case, and, if they shall agree in opinion, to pronounce an award, not- 
withstanding their having nominated an oversman. But if they find 
they cannot agree in opinion with each other, and that the event has 
thus occtured, which renders a devolution of the submission both com- 
petent and necessary, they then execute a minute of devolution.' If 
one of the arbiters should die after having nominated an oversman, 
but before they differed in opinion, this would not devolve the sub- 
mission on the oversman, but would cause the whole submission to 
falL Because, by the conception of the submission, no devolution upon 
the oversman was authorised to take place, untiL after the arbiters 
should first have differed in opinion. This event, however, had not 
occurred during the lifetime of the deceased arbiter ; so that no power 
to devolve had ever emerged. Besides, the act of devolution is one 
which it is not competent for a single arbiter to perform.^ 

352. The minute of devoliftion narrates that the arbiters have 
differed in opinion, in consequence of which it has become necessary 
for them to execute a devolution ; and it then proceeds to devolve 
the submission (in whole or in part, as the case may be) upon the 
oversman.' By this act, the arbiters cede their own office and con- 
nection with the submission ; the oversman, in entering on his duties, 
is substituted in their room ; and each of the arbiters is funettis officio. 
No technical style is requisite for this minute. From its great im- 
portance as a step of procedure, which in effect propels the submission 

^ See instttooe of this in Qowans, Feb. 3, 1859, 21 D. 403. 

' Telfer and Co., Jan. 31, 1823, 2 S. 150 ; Biyason, June 10, 1823, 2 S. 340. 

' pPrederick v. MaiUand and Chuiningfaam, Joly 7, 1865, 3 Maq)h. 1069.] 

^ If the parties chose, they could of course Tegcdate this matter otherwise when 
firaming the contract of submission, and could dedare that the death of one of the 
arbiters, ocoorring qwindoow^qutj should ifw facto derolTO the submission on the 
orersman. The doctrine in the text applies to the ordinary style of the submission 
exemplified in the Appendix. 

^ See style of minute in Appendix. 
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to a new arbiter, it is often executed with all the formalities of a 
probative writ. But it is not necessary that it should be so.^ ^ The 
minute is not an isolated document, but an intermediate step of pro-^ 
cedure, and the signatures of the arbiters are enough to attest its 
authenticity. It should be accurately dated, so as to show ex fade 
that it has been executed by the arbiters before the expiry of the 
term of the submission. It should distinctly design the oversman, 
and specify with precision to what extent the submission is devolved 
on him, wherever the arbiters themselves have disposed of part of 
the submission by their own award. When the devolution is totals 
it is of the simplest kind. 

353. It is inherent in the nature of the office of an oversman or 
umpire, and it is expressed in the style of the submission itself, that 
he shall only act in the event of the arbiters having first differed in 
opinion. An oversman is not merely a third arbiter co-ordinate with 
the other two. His tribunal is ulterior to the tribunal of the arbiters. 
By the conception of the submission, the arbiters themselves are the 
-f^orum prcedUectum^ to whose joint judgment, if it can be obtained, the 
matters in dispute are primarily and preferably submitted. It is the 
duty of the arbiters, therefore, to endeavour, by the use of all proper 
and reasonable means, to form a just judgment on the matters sub^ 
mitted ; as that is the true way to bring their views into abcordance 
and unity. Their power to devolve has not, in fact, emerged under 
the submission until they have first ascertained that they ** differ in 
opinion " from each other ; which means, that they differ, after having, 
both and each, fairly endeavoured to form an arbitral opinion upon the 
ease. But if, after an earnest effort to inform their minds, and to 
make up arbitral opinions upon the subjects submitted, they find that 
their opinions vary irreconcilably, or vary so widely as to exclude 
any reasonable prospect of agreement, they have then performed the 
duty which they themselves undertook, as arbiters, towards the 
parties ; their power to devolve has then legitimately emerged under 
the submission ; and it is their duty to exercise it, as the submission 
would otherwise become abortive.^ 

354. It is in no way inconsistent with the substitutional character 

^ Stewart, Mar. 8, 1804, F. 0. ; Eirkaldy, Jane 16, 1809, F. G. ; Qaidner, Jan. 
19, 1773 (659). The case of Herriot, Jan. 20, 1780, F. C, as reported, is stated to 
have been subsequently altered (see 4 Ersk. 3. 29) ; and, if not so, it has since been 
oyeiraled. 

' It may be noticed that, in England, ** when the umpire'^ power is to com- 
mence on the disagreement of the arbitrators, to justify the umpire in interfering, 
there must be such a difference between the arbitiators as renders their agreement 
in an award hopeless. Whether there has been such an essential difference, is a 
question of fact, to be decided sometimes by a jury, sometimes by the Oourt, accord- 
ing to the nature of the proceedings.'' — Buss. 231, [4th ed., 223]. [Frederick v, 
Maitland and Cunningham, July 7, 1865, 3 MacpL 1069.] 
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of an oversman's office, that, if the arbiters and he agree upon the 
subject, he should sit along with them when evidence is led, or 
parties are heard, before them. This is mere matter of arrangement ; 
an arrangement which is sometimes made, as it tends to save both 
time and expense. It will frequently serve to prepare the oversman 
to act, by pronouncing an award, as soon as a devolution shall be 
made upon him. And, in the event of no devolution ever being 
executed, his presence at the proof, etc., does not in any degree affect 
the validity of the actings of the arbiters, or of the award pronounced^ 
by them. He possesses no official power until after a devolution 
shall have been made in his favour; but when this is made, his 
powers, as oversman, to order further proof or hearing, as well as in 
all other respects, are the same as if he had not sat along with the 
arbiters at any proof or hearing, while they were still charged with 
the submission. 

355. In the ordinary submission, a signed minute of devolution is 
the appropriate and regular mode of devolving the submission upon 
the oversman. Nothing else should be relied on as sufficient. The 
want of a devolution was held to be fatal in a submission, in which 
the arbiters had power to choose an oversman, and in which the 
report states that they had come to differ in opinion, so as to open 
the way for naming an oversman and devolving. But the report 
further bears, that^ in place of duly nominatiog an oversman, and 
devolving on him, " an appeal was made to the opinion of a third 
party, who assumed the character of an oversman, and pronounced a 
decreet-arbitral which did not exhaust the submission." In a reduc-. 
tion of the award, the Court found that " there is no devolution upon 
the oversman subscribed by the parties, nor does it appear from the 
extract of the submission and decreet-arbitral produced, that the 
oversman had any authority to act.'' The interlocutor, at the same 
time, reserved power to the defenders to bring a proving of the tenor 
of a certain joint-letter, which was alleged to have contained a devolu- 
tion, but to have been allowed to fall aside. It may be observed, 
that the session papers in this case show that the award narrated 
that the arbiters had differed in opinion.^ 

356. But although the execution of a minute of devolution is thus 
important in the ordinary submission, it sometimes happens that a 
submission is so conceived that the office of the arbiters is evacuated, 
and the office of the oversman called into full action in its place, with- 
out the intervention of any such minute. As, for instance, when it is. 
declared that, if no award shall be pronounced by the arbiters before 
a ciertain day, the submission shall on that day devolve, ipso facto, 

^ Grawfoid, Feb. 4, 1858, 20 D. 488 ; Middlcton June 9, 1721, Rob. App. 
Ca.391. 

> Telfer and Co., Jan. 31, 1823, 2 S. 150. 
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upon the oversman.^ As soon as the day has arrived, without an 
award hy the arbiters, the condition is purified which renders the 
oversman sole arbiter in the room of the two superseded arbiters. 

357. Even in the case of more ordinary styles of submission, there 
are various instances in which an award, signed by an oversman 
(sometimes alone, sometimes along with one of the arbiters), has been 
sustained, although no minute of devolution had been executed. 
These cases deserve special attention, not for the purpose of suggest- 
ing that it can ever be safe or expedient to dispense with such a 
minute, which is out of the question ; but to show that, where such 
an oversight has occurred, the Court have repeatedly held, in particular 
submissions, that it was not fatal ; especially where the submission 
empowered the oversman and either of the arbiters to give an award, 
and where the award, signed by the oversman and one of the arbiters, 
expressly narrated that the arbiters had differed in opinion. 

358. In the case of Middleton,^ an award signed by the overs- 
man alone was sustained in the House of Lords, though no minute of 
devolution had been executed, nor any writing signed by the arbiters 
recording their difference in opinion. But the procedm^ under the 
submission was marked by several specialties. The submission was 
limited in endurance to one month. The oversman, who was named 
in the submission, sat along with the arbiters at repeated hearings. 
A day was then fixed, within seven days of the expiry of the submis- 
sion, for the delivery of an award by the arbiters. On that day the 
arbiters met, and one of them stated his opinion. The other declined 
to pronounce any opinion. One of the parties thereon took a protest, 
and "the oversman, being present, in consequence of what passed 
between the arbiters, appointed the next day for giving his judg- 
ment." He accordingly, on the following day, gave his award, which 
specially recited that the arbiters had met and differed. In a reduc- 
tion, the Court of Session *' found that the arbiters, not having differed 
in their opinion as to their determining in the foresaid submission, 
but only one of the arbiters declining to determine, the oversman 
was not thereby empowered to pronounce his decree ; and therefore 
found his decree null" On appeal, the House of Lords reversed this 
judgment 

359. The opinions of the Judges in the House of Lords are not 
reported. Apparently, it had been held that the special narrative in 
the oversman's award, setting forth that the arbiters had met and 
differed, was sufficiently corroborated by the actual procedure under 

^ This style of sabmiasion appean to be ocoauonally employed in England. — 
RoflB. 229, [4th ed., 221]. It ia recommended also by a highly respectable authority 
in Soottidi practice, as a style which would frequently be found advantageous in 
those cases in which the OTersman is named by the parties in the contract of sub- 
mission. — ^Rnss., Theory of Ck>nT., p. 116. 

* June 9, 1721, Bob. App. Ga. 391. 
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the submission. The conduct of the arbiter, — ivho, after much pro- 
cedure in the form of hearings, etc., for the purpose of forming an 
opinion, took the course of refusing to give any opinion at all on the 
day and at the place fixed for the purpose of delivering an award, — 
had probably been viewed as affording real evidence of complete 
difference of opinion between himself and his co-arbiter, and as being, 
in this respect, in an entirely different position from the conduct of 
an arbiter who, at an inchoate stage of procedure, and before using 
any means for forming an opinion, had simply declined to consider 
the case, or to state his opinion. In the latter state of the fact, it 
would be di£Bcult to see how the case of a difference of opinion be- 
tween the arbiters (which means a difference between two arbitral 
opinions) had ever emerged. 

^60. In the case of Bigg,^ Bankton states that ** the recital of the 
decree (arbitral) pronounced by the oversman, with concourse of one 
of the two arbiters, bearing that the arbiters disagreed, was found a 
presumptive proof of it" In this instance, the fact that the arbiters 
had differed was supported by the joint statement of the oversman 
and one of the arbiters themselves. There was no counter-statement 
by the other arbiter ; and apparently the Couit had thus held the 
existence of the arbiters' difference in opinion to be duly estab- 
lished.* 

361. It would rather appear that, shortly after the date of this 
case of Bigg, the Court had inclined to lay it down as a general rule, 
in the case of an oversman's award which narrated a difference of 
opinion between the arbiters, that this of itself should be held pre- 
sumptive evidence of the fact so narrated, if the award was signed by 
the oversman and one of the arbiters, and if no counter-proof was 
offered.' 

362. If the report be accurate in the subsequent case of Duns- 

^ June 1724, quoted by Banktoo, 1. 23. 9. 

^ [See also Frederick v, MaitUnd and Cunniogham, note 2, p. 190.] 

' Macilhoae, July 13, 1738, 6 Suppt 204. The submisaion bound the parties to 
implement ** whatever the said arbiters in one yoioe, or, in case of variance, any of 
them with John Graham, as oversman, should determine." 

Kilkerran's report bean ^* that a separate objection was made to the decreet- 
arbitral, via., that it was only signed by the oversman and one of the arbiters, and 
it did not appear that the arbiters had differed. As to this, when the decreet- 
arbitrai was looked into, it bore a long narrative of the two arbiters differing. 
The submission also was of a singular style, vis., Whatever the said arbiters, or any 
one of the arbiters with the oversman, should determine, they obliged themselves 
to stand thereto. However, without putting the matter upon any of these spe- 
cialties, Amiston, who, having b^;ttn to speak, went through the whole case, was 
of opinion, from one of the arbiters and the oversman signing, it was presumed 
the arbiters had differed, unless the same should be redargued by contnuy proof ; 
and no one was of a different opinion, and interlocutor was so pronounced : Find 
it presumed that there was a variance betwixt the arbiters, unless the contrary 
should be proven,'' etc. 

N 
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moor/ an award was sustained after conflicting judgments, although it 
was pleaded that " it did not bear that the arbiters differed between 
themselves, nor was there any reference by them to the oversman.'' 
The submission bound the parties to implement '' whatever the two 
arbiters, or, in case of variance, any one of them with the said Andrew 
Cochrane, oversman, should detennine," etc. The successful party 
founded on the terms of the submission, and contended that '^ either 
the arbiters varied, and then it was the proper case for the oversman's 
interposition ; or they agreed, and the decreet was the opinion of all 
the three." No opinions of the judges are given.* 

363. In the subsequent case of Colquhoun,' the parties bound 
themselves to implement '' whatever the said arbiters, or, in case of 
their varying in opinion, whatever they or either of them, with David 
Muir, oversman, shall give forth as their final sentence,*' etc. An 
award was pronounced by an oversman and one of the arbiters, which 
specially narrated that the arbiters had met and taken certain pro- 
cedure under the submission, but, " having differed in opinion on some 
points," had called in the oversman; and thereafter that various 
meetings of the oversman and both arbiters had taken place, resulting 
in the award. A reduction was brought, in which the pursuer chal- 
lenged the narrative in the award as false, and alleged that the arbi- 
ters had never differed in opinion, so that the oversman had interfered 
without a warrant. The Court, ex prqprio motu, appointed Carse, 
the arbiter who had not signed the award, to be examined before the 
Lord Ordinary. On considering his deposition, the Court ''in respect 
there was no written evidence that the arbiters had differed in opinion, 
reduced the decreet-arbitral." The defender then reclaimed, craving 
the Court to direct the examination of the other arbiter and the overs- 
man, with the clerk to the submission, which the Court ordered ac- 
cordingly. These witnesses stated that the arbiters had differed upon 
matters of essential importance before the oversman was called in by 
them ; and that, eventually, Carse had refused to sign any opinion 
at all, as the oversman concurred with his co-arbiter and not with 
him. The Court thereon altered their former interlocutor, repelled 
the reasons of reduction, and sustained the award. 

364. In an appeal, the pursuer of the reduction stated as his 
second Beason of Appeal, that ** there could be no regular devolution 

1 July 30, 1745 (666). 

' This decision seems to be the only instance of an award being sustained, 
which, though signed by an oversman (along with one of the arbiters), did not 
contain the statement, in ffremio, that the arbiters had differed. In the case of 
(Gordon, Nov. 30, 1716 (655), which, however, was that of an award pronounced 
by an oversman alone, whose office could only commence at the period when the 
office of the arbiters ceased, it had been decided that an award which omitted to 
state that the arbiters had differed, was " null, and that the nullity could not be 
supplied by after probation." ' July 27, 1784, 2 Paton, 626. 
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of the powers of the arbiters upon the oversman, unless by writing 

under the hands of both arbiters, — ^the common law of Scotland, as 

ascertained by a moltiplicity of decisions, declaring that no other 

evidence but written evidence was admissible to prove a thing of that 

kind, and that the testimony of witnesses or parol evidence is wholly 

incompetent" The respondent maintained, in answer, that both on 

the general law and in the particular circumstances of the case, the 

said Season of Appeal was unfounded. The House of Lords " declared 

that the case provided for in the submission — ^viz., the case of the two V 

arbiters varying in opinion — is sufficiently established ; and that 

thereupon, David Muir and Bobert Gray (oversman and arbiter) had 

competent authority, according to the tenns of the said submission, 

io give forth and pronounce a decreet-arbitraL" ^ 

365. This case, especially in connection with that of Madlhose,^ 
appears sufficiently to instruct, that where a submission binds parties 
to implement whatever two arbiters, or, in the event of their variance, 
whatever either of them, along with an oversman, shall determine, it 
is not essential that any minute should be signed by the arbiters re- 
cording their difference of opinion, and consequently calling in the 
oversman. If the award be signed by the oversman and one of the 
arbiters, and specially records the fact of the arbiters having differed 
in opinion, the Court have apparently laid the onus upon any party 
challenging the award, to prove that no difference of opinion had, de 
fado, occurred between the arbiters, so as to warrant the oversman's 
being called in. Failing such proof, the award has been sustained.^ 

^ An inddental prooeeding of a remarkable character oocamd in this caae. On 
cominring the depoaition of tibe arbiter, Carse, whom the Court, prcprio moht^ had 
directed to be examined, with the depocdtiona of the other arbiter, the oversman, 
and the derk to the submission, who were subsequently examined, the Court (after 
citing Carse to the bar, and hearing him by his counsel) found that Carse had com- 
mitted gross preyarication and concealment of the truth upon oath. They therefore 
ordained him to be imprisoned from 17th December 1783, the date of the sentence, 
to 14th January 1784, and to be then set for an hour in the pillory at the market- 
cross of Edinburgh ; and they adjudged him to be in(amouS| and incapable of public 
trust. On an appeal by Carse, the House of Lords reversed the sentence, except in 
so £» as regarded his imprisonment. See Books of Council and Session, under the 
dates of 17th December 1783 and 10th August 1784. See also Appeal papers in 
Advocates' Library. ' Supra^ 193, note 3. 

* In conneotion with this subject, the case of M'Oallum, which was afibmed in 
the House of Lords, May S3, 1886, 2 W. & S. 344, may be noticed. The submission 
was to three arbiters, and, in case of their differing in opinion, to any two of them. 
An award was pronounoed by two, which, inUr alia^ narrated expressly that the 
third had differed in opinion from them. In a reduotion of the award, one of the 
reasons was, that as there was no evidence under the hand of the third arbiter 
himself, that he had differed in opinion, that fact was not duly instructed ; and if 
so, the award, pronounced by only two, could not stand. The Court of Session 
repeUed the reason of reduction, and sustained the award. The House of Lords 
affirmed. 

This case, however, is distinguished fh>m those of Maeilhoee and Colquhoun, by 
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366. In another case, though perhaps of a somewhat special 
nature, it seems difficult to say that there was anything but presump- 
tive evidence, arising firom the procedure under the submission, to 
support the oversman's narrative in his award, that the arbiters had 
differed in opinion. Nevertheless, the objection of the want of evi- 
dence of the arbiters' difference of opinion, was repelled. It was a 
case regarding the settlement of boundaries. The minutes in th^ 
submission were the work of unprofessional men ; and the Court were 
avowedly desirous to save the award ** from being got the better of, on 
critical forms." The two arbiters had met on the ground, and then 
executed a nomination of an oversman. It neither contained words 
of devolution, nor a statement that the arbiters had differed in opinion. 
A few days thereafter, the oversman and one of the arbiters appointed 
a clerk to the submission ; and on the same day the award was written 
out, expressly narrating that the arbiters had appointed him, in respect 
they could not agree in opinion. In a suspension of a charge upon 
the award, the Lord Ordinaiy repelled the reasons of suspension, *' in 
respect that the decreet-arbitral chained on does bear that the arbi* 
ters could not agree in the decision to be pronounced, and had chosen 
an oversman." The Court adhered.^ It will be observed that this 
is an instance of an award which, as in the case of Middleton, was 
signed by an oversman alone. 

367. It is perhaps unnecessary again to repeat, that, although these 
decisions certainly seem to show that it is not always essential to have 
a minute, signed by both arbiters, narrating their difference of opinion, 
before an oversman may be legitimately called in, it never can be safe 
or expedient, and will often be found fatal, to omit such a step of 
procedure. In the case of a submission to three co-arbiters, with 
power to a majority to decide, no such minute is necessary, because 
the legitimate right of every one of the arbiters to act is complete 
from the first, and needs no aid from such a minute. But even where 
the submission contemplates an award by two arbiters, and, on their 
differing, an award by an " oversman," along with either of them, 
a minute under the hand of the arbiters, narrating that they have 
differed, and therefore have called in the " oversman " to act along 

the importaat specialty, that it was a reference to three co-arbiten, with power to 
the minority to determine. In the two former caaeB, the reference was primarily 
to two arbiters, as the /orum pnadiUeiium ; and it was only in the event of their 
Tarianoe in opinion, that any case arose which admitted of the orersman's bein^ 
called in. In MH}aIliim's case, on the oontraiy, all the three arbiters were alike 
entitled to act from the fint ; and the sole question was, whether there was eridenoe 
that the third arbiter, who did not sign the award, differed from his oo-arbiters, 
who signed it. In such a state of the facts, the argument which, as above quoted, 
was Bucoessfnlly used in the case of Dunsmoor, would seem to apply more legiti- 
mately than it did in that case. See sec. 362. 
1 Gardner, Jan. 19, 1773 (669). 



B, III. C. VIL] devolution of the SUBMIS8I0K. 197 

'with them, should always be made.^ Although, in such a case, the 
'* oversman,'' after he has been called in, seems scarcely to be distin* 
guishable from a mere third arbiter ; yet, before any power legitimately 
exists under the submission to call him in, a difference of opinion 
(arbitral opinion) must have occurred between the two arbiters. And 
the appropriate proof of this having taken place is the execution of a 
minute, signed by both arbiters. Ko other procedure should be relied 
on. With regard, again, to that class of submissions in which there is 
a proper " oversman," who does not act along with the arbiters, but 
only in consequence of a devolution of the submission upon him, 
which simultaneously terminates the office of the arbiters themselves, 
a minute declaring a diiSerence m opinion, and therefore devolving on 
the oversman, appears to be so important, that^ notwithstanding the 
cases of Middleton and Gardner, the omission of such a minute is 
likely to imperil the whole procedure. 

368. It has been noticed,' that the act of nomination of an overs- 
man by arbiters, in the outset of a submission, has not the effect of 
devolving the submission upon him. But if the act of nomination be 
made at a later stage, after the arbiters have formed their opinions 
and disagreed, and if it narrates their difference of opinion as the 
reason why they execute the nomination, it would appear to authorise 
the oversman to act, although it contained no express words of proper 
devolution.' In the actual circumstances, the nomination of the 
oversman could have no other object than that of devolving the sub- 
mission upon him. And certainly, if the nomination was followed by 
the arbiters withdrawing from further interference in the submission, 
and by the oversman's acting as such without any objection being 
made at the time, no objection could, at a later stage, be taken to the 
absence of express words of devolution in the minute which nominated 
the oversman. Its meaning has then been conclusively construed by 
the conduct of the parties, as importing an actual devolution of the 
submission upon him.^ 

' In Campbell, Jan. 31, 1812 (not reported), an oversman^s award was chal- 
lenged by a suspender, who alleged that the arbiters had never differed in opinion^ 
and offered to prove this by the oaths of both the arbiters. It appeared that there 
was extant a minute of derolation, signed by both the arbiters, and expressly 
narrating that they had differed in opinion. The Ck>nrt unanimously held the 
offered proof to be incompetent — ^Excerpt from L. Pres. Boyle's Note-book ; Ptffk. • 
Syn. xvii. 55. 

' 8upray sec. 340. 

^ See an instance of this kind of nomination in MacNair, Feb. 16, 1855, 17 D. 
445. It seems probable that in a large class of the less formal submissions, in 
which professional assistance is not resorted to, the devolution takes place under a 
minnte similar to this. 

^ See law of England, as to the effect of the actings of the parties in barring 
them from afterwards objecting to the authority of an umpire. — Buss. 195, [4th ed.^, 
186]. 
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369. An act of devolutiou is, in its own nature, entirely distinct 
from an act of prorogation, and neither of these acts indndes the 
other. Accordingly, when a devolution of the submission upon an 
oversman is executed, that act neither prolongs nor abridges the term 
of the submission wldch was current at the time. Unless, therefore, 
a prorogation shall be made by the oversman, before the lapse of that 
term, the submission will fall on the same day on which it would have 
fallen if no devolution had taken place.^ 

370. In a recent case, which related to a submission of a less 
formal character, which was entered into for the purpose of valuing 
a quantity of coals left on a coal-hill by an outgoing tenant, an award 
by an oversman was challenged on various grounds, one of which 
related to the minute appointing him to act as oversman. The pur*^ 
suer alleged that the oversman had made an inspection of the coals, 
and had resolved on what his award was to be, before any written 
minute of nomination in his favour had been executed. The Court, 
in so far as they had occasion to advert to this subject, were under- 
stood to consider that it involved matter of great delicacy, which re* 
quired to be jealously scrutinised ; but that^ if the procedure had been 
taken bona Jide, and if the party, after being informed that he was 
selected as oversman, had impartially made the inq[>ection in question, 
and had not indicated his opinion to any one, the mere circumstance 
that the written minute of appointment was not executed until after 
he had made the inspection and formed his opinion was not in itself 
enough to invalidate his award.' 

371. Where there were four arbiters, and the nomination of an 
oversman was executed by only two, the Court held the nominatioii 
inept ; "for, if two had the power, then, by the same rule, the other 
two might have as well chosen another oversman.''' 

372. Where arbiters have not received power to pronounce part- 
awards, and where they cannot agree in an award disposing of the 
whole matters submitted, the devolution executed by them will neces- 

^ On 22d NoYember 1814, a prorogation was execated by arbitera " to the day 
of next" The arbiten thereafter differed, and, on 11th July 1815, '^nomi- 

nated and appointed (A. B.) oFeisman for determining the whole matteia sub- 
mitted," eta The orersman execated no prorogatian. He pronounced his award 
on 4th July 1816. The Ck>art reduced the award, as having been pronounced after 
the submission had fallen, by the lapse of a year from 22d November 1814, " being 
clear that a devolution could not be held to imply a prorogation. — Thomson, 
Jan. 28, 1818, F. 0. 

' MaoNair, Feb. 16, 1866, 17 D. 446. Both the minute of appointment of the 
oyeisman, and the oyersman's award, were dated on the same day. It. is, perhaps, 
unnecessary to add, that the procedure, in so fiitf as regaids the mode of executing 
the minute of devolution, is not indicated by this judgment as either eligible in 
itself, or such as could be held a safe precedent under any circumstances, which were 
not identically the same with those alleged by the defender. 

' Watson, Nov. 18, 1696 (648). 
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sarily be of the whole submission.^ Where the arbiters, under th.e 
powers conferred on them, have pronounced one or more part-awards, 
the devolution will include all that remains undecided by thein. 

373. Great care should be taken that any matters which the 
arbiters do not themselves decide should be well devolved by them 
upon the oversman ; so that, by his award, coupled with any part- 
awards made by themselves, the whole submission may be exhausted. 
It would, indeed, appear that the entire subsequent procedure would 
be liable to fatal challenge, if the arbiters omitted to devolve upon the 
oversman anything that was not decided by themselves ;^ for, even 
where the power of pronouncing part-awards is given, both to the 
arbiters and to the oversman, it still appears to be an inherent condi- 
tion of the contract^ that the whole submission which was before the 
arbiters, shall (so far as not decided by them) be laid before the overs- 
man ; so that, if he shsdl eventually decide only some portion of it, as 
by a part-award, this may result from his exercisiug judicially the 
power to that effect, which is bestowed upon him by the contract of 
submission, and may not be caused by the utterly unauthorised con- 
tingency of a portion of the submission having been absolutely with- 
drawn from his cognisance, either by the act or by the neglect of the 
arbiters in not devolving it upon him. 

374. Tt was the plain wish and intention of the parties that the 
whole subject of the submission should, in the first place, go before 
the arbiters for judgment; and that the whole, so far as not decided 
by the arbiters, should next go before the oversman. In no other way 
would it be possible to exhaust the submission. It was in reliance 
upon this, and to carry out this, that they framed their contract of 
submission. And if, nevertheless, the arbiters could competently 
reserve any part of the subjects submitted, and neither decide it 
themselves nor yet devolve it on the oversman, there does not appear 
to be any rule or principle for determining to what extent they might 

^ It may be noticed here, that in disposing of the case of Lang, L. Granworth, 
C, le&ned to a peculiar species of submission, in which arbiters were expressly 
empowered, from time to time, to devolFc part of the disputed matters upon the 
overaman, while the rest remained with themselves, and they proceeded to deal 
with such remaining parts, concurrently with the oversman, who dealt with the parts 
devolved on him. '^ Parties may also stipulate, if they think fit, that the arbitrators 
may, from time to time, as they differ, refer each subject or point to the oversman, 
retaining concurrently their jurisdiction over each subject That is likely to be, in 
ordinary cases, very inconvenient^ because, without saying that it is absolutely 
ill^galy a concurrent jurisdiction, to be exercised over a part of a subject-matter 
by one tribunal, and over another part of a subject-matter by another tribunal, 
must be attended with very great difficulties. But I believe that it is a course 
which is sometimes adopted, particularly with regard to great railway contracts, 
upon which questions are arising from day to day."— See Lang, May 8, 1855, 2 Macq. 
96. The doctrine of the text refers to the esse of the ordinary submission. 

^ Bunciman, May 24, 1831, 9 S. 629. See also Lang, infra, sec. 376. 
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not carry such a proceeding ; in other words, to what extent they 
might throw subjects out of the submission altogether, and so 
make a new contract of submission for the parties, such as they 
had not made for themselves. A part-devolution, therefore, of what 
remains undecided by the arbiters, appears to be inherently inept, 
and tMra vires. 

375. All the procedure by the oversman, which might take place 
under such a part-devolution, would thus appear to be liable to fatal 
challenge, inasmuch as he had never been duly authorised to act by 
any valid devolution. But if the arbiters, under powers in the sub- 
mission, had themselves executed part-awards before devolving, these 
part-awards would appear to be valid, inasmuch as they had been 
pronounced consistently with the authority conferred on the arbiters, 
and at a date which was prior to their having acted irregularly, or 
gone out of the submission. 

376. In a recent case, in which arbiters devolved part of a sub- 
mission on an oversman, they were found to have failed in making an 
effectual award on the other part of the submission, which they had 
reserved to themselves, intending to decide it, as they were agreed in 
opinion regarding it This miscarriage by the arbiters proved fatal to 
the whole procedure, including the award which the oversman had 
pronounced on the portion of the matters in dispute which was 
devolved upon him. The oversman could receive no power to decide 
part of the submission, while the rest was neither decided by the 
arbiters nor devolved on him.^ 

^ Lang, May 8, 1856, 2 Macq. 93. The result was there brought about, in con- 
sequenoe of the arbiters having omitted to pronounce an award upon that part of 
the submission lespeoting whicdi they were agreed, until after they had devolved 
and become /vnc^ oJEoo. 

There was one point of considerable importance in the law of devolution, which 
was argued, but not decided, in the case of Lang ; and perhaps a few observations 
regarding it may not here be out of place. 

The case stood in this position :— The arbiters having agreed as to part of the 
matters submitted, and having made signed notes, which distinctly set forth their 
opinion on these matters, devolved the submission, quoad uUra^ upon the oversman. 
The devolution was executed on the 16th November 1846. The hist prorogation by 
the arbiters had been made on 20th December 1846. The oversman executed a pro- 
rogation on 18th December 1846. The arbiters executed thmr award on 28th May 
1847 ; and the overeman afterwards executed his own award, within a year from his 
own prorogation. It was held that the oversman's act of prorogation was necessarily 
limited to the matters which were devolved upon himself, and could have no further 
effect ; from which it followed that, quoad the arbiters, the sulnnisBion had, in every 
view, fallen before they executed their award, because more than a year had elapsed 
subsequently to their own act of prorc^gation. 

But a separate point was considered, though not decided, which was, Whether 
--supposing the arbiters to have executed their award within the year after their 
own prorogation, but subsequently to their act of devolution — ^they were still to be 
held, by the conception of the submission, as having become entirely funcU by the 
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CHAPTER VIII. 

POWER OF ARBITER IN REGARD TO THE RENUNCUTION OF HIS OFFICE. 

377. Though the acceptance of the office of arbiter be purely 
voluntary and discretionaiy, the office cannot, after acceptance, be 

desolation, though only of part of the subjects submitted ; so that their award was 
neoessarily reducible ? 

It is humbly thought that, by the deTolution, the arbiters were immediately 
funeti, and that any opposite view would tend to introduce confusion, by upsetting 
well-established principles in the law of arbitration. 

(I.) If the arbiters were not funeU by the act of deTolution, it follows that, 
quoad the points remaining with themselves, they were still possessed in the fullest 
measure of their original character and office as arbiters, and of every power inhe- 
rent in that office. This, in fact, is merely a statement, in other language, that the 
arbiters were not funeti. 

(2.) They necessarily, therefore, had full power to reconsider their notes as to 
the points on which they had agreed in opinion before devolving.^ They had power, 
and it was their duty, to order further proof, or further hearing on the subject, if 
they should think it expedient, either from m noviter venieniy or otherwise. They 
were both entitled and bound to alter their views, if they should come conscientiously 
to change their opinion ; and, moreover, it was their duty to prorogate the subnus- 
sion from time to time, if they found this requisite, before finally executing their 
award. All these powers result inevitably from the hypothesis, that the arbiters 
were not funeti by their act of devolution. 

(3.) From this it follows, that arbiters might possibly proceed, prorogating the 
submission from time to time, before themselves, even after the oversman had entered 
on the submission, so far as devolved on him ; nay, after he might even have made 
an award, deciding everything devolved on him. And, in any event, there would 
be two independent submissions, made out of one : the arbiters going on separately 
by themselves, prorogating the submission before themselves, on the one hand ; and 
the oversman going on, separately by himself prorogating the submission before 
him, on the other. This proceeding would be emphatically contrary to the view 
expressed by L. Wood, in the case of Lang, when his Lordship observed : '^ It is not 
contemplated that the proceedings may be divided into two parts, with co-existing 
powers in the arbiters and oversman ; on the contrary, the view is, that the powers 
of the one are to end whenever those of the other commence.*' — Lang, Kov. 23, 
1852, 15 D. 40. In this opinion many of the other Judges concurred, and L. Cran- 
worth, in the House of Lords, intimated his approbation of it — 2 Macq. 102. 

(4.) But, further, it might well happen that this additional discussion before the 
arbiters should produce a variation between them respecting the points on which 
they had previously agreed. In such a case, they could not themselves pronounce 
any award at alL And either these points must then remain absolutely undisposed 
of, under the submission, or else the arbiters would require to be able to make a 
new and subsidiary devolution upon the oversman, who might, in the meantime 



1 " On that question I entertain no donbt Notes by an arbiter are never finaL"~Per L. 
J. C. Hope, in Lang, Nov. 28, 1862, 15 D. 52. See also Ramsay, Jnne 20, 1788 (858), and 
Hailea' Dec. 912 ; Oray, J«ly 8, 1881, 5 W. & S. 805. 
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renounced at the pleasure of the arbiter. By the act of acceptance 
arbiters undertake towards the parties the duty of proceeding with 
reasonable diligence in the execution of their office (unless some 
ground of legal excuse shall intervene), until they shall either pro- 
nounce an award, or, in the case of two co-arbiters who disagree, 
shall demit their office, and devolve the submission on an oversman, 
when they have been empowered so to do.^ 

378. Formerly, there was a style of submission in use, by which 
an arbiter not merely " accepted in and upon him the decision " of 

have not only accepted, but fulfilled his own office under the fiist devolution, by 
issuing his award^ 

(5.) Still fiirther, it might happen that additional discussion, or reflection, might 
incidentally induce an agreement of opinion in the arbitezs as to those points on 
which they had fonnerly differed, and which they had devolved on the oveisman. 
In Lang's case, one of the two points devolved on the oversman was that of the ex- 
penses of the submission. It might well be, that ftirther reflection would induce the 
arbiters to agree as to this point ; and if so, qwdywrisf Could the oversman still 
proceed, under the devolution, to deal with a point on which the arbiters had now 
agreed ; it being a fundamental condition of the submission, that the arbiters were 
to form the primary tribunal, whose joint award was especially desired, if it could 
be had ; insomuch that it was only in case of their continued disagreement in opinion, 
BO long as they remained arbiteis, that any power was given to them to devolve upon 
the oversman at alL 

It would appear, therefore, that the law of arbitration would be exposed to 
dangerous anomalies, if it were held that, under the ordinary form of the contract 
of submission, the arbiters who execute a devolution (whether in whole or in part 
of the matters submitted), are not thereby entirely /uncfi. Nor is there any hard- 
ship imposed on arbiters in enforcing this rule, as they would merely require to 
follow " the usual course, viz., to exhaust the submission so far as they are agreed 
by an interim decree, if they have power to pronounce one, and devolve the sub- 
mission quoad vltra ; or else, if they have no such power, in respect of their differ- 
ing in opinion, to devolve the whole matters submitted on the oversman. In either 
way, the connection of the arbiters with the submission ceases from the date of the 
devolution." ' 

By following this rule, both the principles and the practice of the law of arbi- 
tration would seem to be fully protected. It is apprehended, that if the opinions in 
the case of Lang (which embraced various points of discussion) be analysed, a de- 
volution, even of part only of the matters submitted, was held by L. President 
McNeill, and Lords Fullerton, Medwyn, Murray, Ivory, Wood, Rutherfurd, Cowan, 
and Anderson, to render the arbiters wholly fundi^ under the ordinary sub- 
mission. 

^ Balfour's Pract, 413, c. 7 and 10 ; Spottiswoode's Pract, 14 ; Spottiswoode's 
Styles, 378 ; 1 Bankt. 23. 15, and 4. 45. 132 ; Marshall, Mar. 26, 1853, 15 D. 003. 

In England the law is otherwise. '^ Though the arbitrator has taken on him- 
self the burden of the reference, and held several meeting?, but not closed the case, 
he may decline to go further with the arbitration, and the Courts have no jurisdic- 
tion to compel him to proceed.''~Russ. 202, [4th ed., 193]. 



^ '' If arbiters continae to act after a devolution, they may differ a second time, and so 
raise a seoessity for a second devolution," etc— Per L. Anderson, in Lang, Nov. 28, 1652, 15 
D. 59. And if there might be a second devolution, there might equally be a third, etc. 

» Per L. Cowan, in Lang, Nov. 23, 1852, 15 D. 57. 



& III. C. VIIL] ABBIT£E'8 RSNUNCIATION of his OFnCEi . 203 

the matters submitted, "and faithfully promised to meet and treat 
thereupon, and pronounce, give forth, and deliver his final sentence 
and decreet-arbitral therein," on or before a certain day ; but also 
consented to the registration of the submission, subscribed by him, 
in order that summary compulsitors might be available against him, 
to compel implement of it^ And there are instances in which the 
Court granted letters of homing against an arbiter, not indeed to 
charge him to give forth any particular sentence, but to give forth 
a sentence, according to his own conscientious opinion upon the 
matters submitted.' 

379. The style of the submission is now altered, so that the use 
of diligence against a recalcitrant arbiter can no longer be summarily 
resorted to. But, in the event of a sole arbiter attempting to renounce 
his ofiBce without adequate cause, an ordinary action against him 
will lie, at the instance of either of the parties, to the effect of having 
it declared " that he is bound to proceed with the said submission, 
and to decide upon, and bring to a final conclusion, the matters 
thereby submitted to him, by issuing a formal decree-arbitral, in 
such terms, and at such time, as to the said arbiter may seem right ;" 
and that the pursuer of said action is, '* in the premises, entitled to 
enforce the obligations undertaken by the defender, as arbiter.'' 

' Dallas' Styles, 814. See Mackenzie's view of the diligence which might be 
used against an arbiter, to compel him to give forth an award : Inst 4. 3. 8. See 
also Spottiswoode's Styles, 374 and 377, where the arbiter, in accepting, is made to 
promise that he shall prononnce his decree-arbitral, ^ and insert the same in the 
subscribed blank, upon the back hereof, betwixt and the day of , without 

longer delay." 

' Jerviswoode, Dec. 4, 1702 (9430). Fountainhall reports that, in a submis- 
sion to four arbiters, ** with this express quality, that no decreet-arbitral should 
follow thereupon, unless all the four agreed," the arbiters '' having gone through 
the whole articles, and by signed minutes and interlocutors having agreed thereon," 
a decreet was extended on the back of the submission. This was signed by three 
of the arbiters ; but the fourth, Sir William Bruce, declined to subscribe it. lliereon 
a bill was presented, ** craving letters of homing to charge Sir William to give 
forth his sentence and determination in the case." ** The Lords considered, from 
the title in the Boman law de reeepUiy and by our pratique, arbiters might be 
compelled, tU amtentiam dicant^ when they had once accepted, and that there was 
not loeua pcenUenUa ; but the law could not compel Sir William to concur with 
the other three in their sentimenti but only to give out his determination, as he 
was persuaded to be just in his own conscience : so the Lords granted letters of 
homing against him to this effect, that he might give lus opinion as to the claim 
and controverted pointsj but nowise to oblige him to join with the other three in 
their decision, unless he thought it just." 

Erskine states that formerly summary diligence by homing could have been 
raised against arbiters, to compel them ^'to pronounce sentence" (4. 3. 30). He 
then expresses a doubt, whether, from the change of style of the submission, 
it was not now in the power of an arbiter to renounce his office quandocunque. 
This doubt, it will immediately be seen, from . the case of Marshall, is not well 
founded. 
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380. Thifi was held in a recent case, in which an arbiter, after 
having proceeded a certain length with a submission, took the step of 
renouncing his office, inasmuch as "the proceedings are likely to 
require a great deal of his time and attention, and more than he can 
afford to devote to such a business.'' He, at the same time, reserved 
" to liimself the power to act, should he be compelled to do so." The 
Court unanimously held that he had assigned no sufficient cause for 
renouncing his office ; and found him bound to proceed with the sub- 
mission, till he gave forth a decreet-arbitral, as concluded for in the 
terms above quoted.^ 

^ Marsha]], Mar. 26| 1853, 16 D. 603. On completiDg the Qlasgow tannel on the 
Edinburgh and Glasgow Railway, a submission was entered into between the con- 
tractor (Marsliall) and the Bailway Company, to Jolm Miller, civil engineer, pur- 
suant to a clause of submission, forming part of the contract MiUer accepted, and 
proceeded to inrestigate the matten in issue between the parties. He gave out notes 
of opinion, and pronounced a finding, in terms of his notes. On considering a re- 
presentation, he intimated that he was not disposed to proceed further in the sub- 
mission ; and subsequently, alter hearing the arguments of parties on his power to 
renounce, he formally renounced the submiasioni He assigned for reason, ^ that 
the proceedings in it are likely to require a great deal of Ms time and attention, 
and more than he can afford to devote to such a business." He, at the same time, 
reserved to himself *^ the power to act, should he be compelled to do so." 

The Railway Company raised an action against the arbiter and the other party, 
Marshall, concluding to have it declared, Ist, " That the said John Miller has not 
validly renounced the submission libelled, made to, and accepted by htm ; and that 
the said John Miller b bound to proceed with the said submission, and to decide 
upon, and bring to a final conclusion, the matters thereby submitted to him, by 
issuing a formal decreet-arbitral, in such terms, and at such time, as to the said 
arbiter may seem right ; " and 2d, '* That the pursuere are, in the premises, entitled 
to enforce the obligations undertaken by the said John Miller, defender, as arbiter 
fores^d." 

Miller pleaded that he liad acted, not capriciously, but on grounds satisfactory 
to his own mind ; and that when an arbiter found himself called upon to make an 
unreasonable sacrifice of his time and attention in performing Mb office, he was 
entitled to renounce it. But he added, that if the Court should hold Mm bound to 
act) he was ready ** to do so, to the best of his ability." 

The contractor, Marshall, pleaded that Miller had a right to renounce office at 
pleasure, or at least for any reason satisfiftctory to his own mind and conscienoe ; 
and, moreover, that, having already expressly renounced, he could not now resume 
his Amotions. 

The Railway Company maintained that, without the consent of both parties, the 
submission could not be renounced, except '' causa cognitOy to the satisfiEu^ion of the 
Court ; " and that Miller's very general statement of personal inconvenience was 
quite inadequate to warrant him in renouncing, after the parties had mutually ex- 
cluded themselves, for a time, from recourse to Courts of law, and had otherwise 
acted in reliance on his carrying out the submission. 

The L. 0., Ivory, found and declared simplieUer in terms of the libel, and de- 
cerned. 

Marshall reclaimed. The Court unanimously adhered. L. Pres. Boyle observed : 
^ I do not tliink a person who accepts the office of arbiter is entitled capriciously to 
lay it down. That is neither in accordance with the Roman law, nor with the law 
of Scotland. He undertook a duty, and he was bound to perform it, faithfully and 
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381. What shall be considered a sufficient cause to justify an 
arbiter's renunciation of his office does not appear to be susceptible of 
very precise definition.^ In the case of Marshall just referred to, it 

honestly. That this was the case under the old form, when the arbiter was a party 
to the deed of submission, and to the dause of registration contained in it, there 
can be no doubt. Then, if that be so, the principle Is the same, although the mode 
of enforcing performance is out of fashion. The arbiter may have good reasons for 
declining to proceed, — such as ill-health, an intention of going abroad for a long 
time, or an emerging interest of his own. But where he gives no reason for not 
going on, except Ids mere will, the Court must judge of the validity of his reasons.'' 
His Lordship added, that, in the actual case, he ''had no difficulty in holding 
that it is incumbent on the arbiter to go on and perform his duty, and that he has 
no sufficient reason for declining to do so ; '^ and forUier, that the circumstance 
of one of the parties-submitters having " backed the arbiter in his excuse," did not 
make the excuse itself any better. 

His Lordship likewise observed : ^ How our decree could be enforced against a 
recalcitrating arbiter, I do not say. There is no such question here, as Mr. Miller 
says he is willing to go on, if that should be held to be his duty." 

L. FuUerton stated that he felt no difficulty ; and added : " Both on theoretical 
and practical principles, I think the action to compel the arbiter to go on is compe- 
tent. The arbiter is bound to follow out the submission, if he has accepted it. No 
doubt, he cannot be compelled by a charge proceeding on the clause of registration, 
for the arbiter is not a party to the deed of submission. But the obligation is 
clearly a binding obligation upon the arbiter. The consequences of allowing an arbi- 
ter, who has accepted office, to throw it up at his own caprice, might be most disas- 
trous. By undertaking the submission, he prevented the parties from following 
out their remedy in the ordinary form. It is needless to go into any question as to 
the practical difficulties ; I don't think any such will arise. The question is. What 
is the law of Scofland ? There can be no doubt what it was under the old form ; 
and I do not think that the decision in the case of Chiesly is sufficient to alter 
it. The question there was as to the mode of enforcing the obligation ; and it does 
not follow that, because the parties are not entitled to summary diligence against 
the arbiter, the whole principles of the law are abrogated and set aside. I have no 
difficulty in holding that the arbiter is bound to proceed." 

The other Judges concuired* 

In the case of Chiesly, to which L. FuUertrai referred, it is reported that ** the 
Lords considered, if there had been a danse of registration, he (the arbiter) might 
have been charged with homing to meet and detennine ; but this being omitted, the 
Lords refused to interpose in this case, or supply the defect" But this case was 
decided June 30, 1699 (632), and so was anterior to Jerviswoode, quoted nipra, 
sea 376, and also to Skeen, July 6, 1708 (9436). See also Caimcross, Feb. 8, 1704 
(632). 

By the Roman law, an arbiter, after voluntarily accepting the office, was com- 
pellible to execute it, unless he could assign a sufficient cause for renouncing it 
''Arbitrii recepti effectns est^ quod arbiter cogatur sententiam ferre." ''Finge 
enim, post causam jam semel atque iterum tractatam, post nudata utriusque intima, 
et secreta negotii aperta, eta, arbitmm nolle sententiam dicere, quisquamne potest 
negare, nquissimum fore, praetorem interponere se, ut officinm quod in se recepit, 
implerett"— Yoet ad Pand., L. 4, t 8, sea 14. 

^ Among the causes which, in the Roman law, were held to authorise an arbiter 
to renounce his office, were the following : " Litig^tinm protervia et inconstantia ; 
vitium in compromisso ; inimicitiae capitales inter arbitrum et alterutrum litigan- 
tium subnattt ; senectus ; mnnus in repnblica suscipiendum ; oessio bonorum, ab 



206 arbiter's rentjnoiation of his office, [b. m. c. vin. 

was held, on the one hand, that he was not entitled to resign at his 
own mere pleasure, or, apparently, for his own mere ordinary con- 
venience ; and on the other hand, it was observed by L. President 
Boyle, that '* the arbiter may have good reasons for declining to pro- 
ceed, — such as ill-health, an intention of going abroad for a longtime, 
or an emerging interest of his own." And L. Cuninghame further 
observed : " What shall be deemed a sufficient cause, must clearly 
depend on the specialties of each particular ease ; and the Court will 
not probably scan the objections (of the arbiter) critically when they 
occur ; as the leaning of the law must always be, to liberate a con- 
scientious man from a duty which he feels, on reasons satisfactory to 
himself, that he cannot discharge with propriety."^ 

alteratro Utigantium facta ; pssna comnussa ; traaaactio ; interitns hominis vd rei, 
de quibns litigator ; moia vel inior oompromittentis." — Hein. ad Pand., L. 4, t 8, 
see. 540. 

So likewise, '^ oocapalio negotiomm proprioram," etc. ; '^ et si qua alia inoom- 
moditas ei post arbitrittm susoeptam inddai." — Potliier ad Pand., L. 4, t. 8. sec iv., 
art 1 (26). Also, *^ adyeraa valetado ; " ^ profectio oigens ; " or if the arbiter was 
<' iofamatus a litigatoribns ; " to which Yoet adds, ** aut si alia similia justa ex- 
cosationis causa saperveniat." — ^Ad Pand., L. 4, t. 8, sea 21. ^ 

^ In connection with this subject, the case of Millie, July 7, 1796, F. C, re- 
quires attention, both as to its own proper merits, and as to the special oonclusions 
of the summons. It has sometimes been referred to, as warranting a laiger discre- 
tionary power in an arbiter to renounce a subnussion than it ever truly sanctioned ; 
and this is more especially apparent after the case of Mawhall. 

Mrs. Millie or Whyte, one out of sereral children, had not discharged her legitim, 
or her claim against her father, Millie, senior, arising out of her interest in the 
Bucoessi<m of her. predeceased mother. Millie, senior, who was stated to have realised 
a large fortune, chiefly moyeable, executed a deed in &vour of his son, MiUie, junior, 
purpcffting to be an irrevocable general conveyance in his fevour, de prumU^ under 
burden of some small provision in favour of Mrs. Millie or Whyte. Millie, senioV, 
put this deed upon record as a delivered deed, in his own lifetime. But, after his 
death, in a protracted and arduous litigation, it was held that this deed, notwith- 
standing its form and tenor, was a collusive device, for the purpose of defeating the 
legitim ; and that it was, therefore, no effectual bar to Mrs. Millie or Whyte'sdaim 
of legitim.— See MiUie, June 7, 1803, F. C, Affd. March 18, 1807, F. 0. Appoadix. 

On the death of Millie, senior, and while yet the question above mentioned had 
not been raised in Court, a submission was entered into by Mrs. Millie or Whyte 
and her brother, to Mr. Fergus of Strathore and Mr. Qeorge Heggie, as arbiters, to 
determine what sum her brother should pay to her, as ^ fair and reasonable," for a 
discharge of all her claims through the death of her father and mother. In the 
discussion before the arbiters, the above deed by Millie, senior, was founded on by 
Millie, junior, as effectual to exclude his sister's daim of legitim. The arbiters 
took the opinion of Mr. RoUand, advocate, 1st, as to the legal right of Mrs. Millie 
or Whyte, supposing her father to have died intestate ; and, fid, as to the effect of 
her father's deed upon his succession, and particularly in excluding the legitim. On 
the second point, Mr. Bolland's opinion indicated much doubt and difficulty, so as 
to afford no authoritative guide to the arbiters on the subject In these circum- 
stances, Fergus intimated that he could not conscientiously take upon himself to 
decide what sum should be awarded to Mrs. Millie or Whyte, as that necessarily 
involved the determination of a point of law of great difficidty, and which seemed 
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382. Although only one of the parties insisted in the action for 
compelling the arbiter to proceed, in Marshall's case, while the other 
party, as well as the arbiter himself, lodged defences, the Court had 

only proper for the determinatioQ of a Court of law ; especially as eminent counsel 
bad been unable to offer any dear advice for gaidanoe. He ako stated, that he had 
been originally induced to accept the submission, on the representation that a mere 
family difference had arisen between near relations, which admitted of being ad- 
justed on equitable considerations ; and as the case had unexpectedly proved to be 
so different from this, he could not, in oonscience, proceed to give a judgment in it 
as he was unable to ascertain where the justice of the case lay. 

An action was then broaght against Fergus, by Mrs. Millie or Whyte and her 
husband, concluding to have Fergus decerned and ordained ** to proceed in deter- 
mining the said submission, either jointly with the said Qeorge Heggie, or, in case 
of their differing in opinion, to concur in naming an oversman." 

Fergus, besides maintaining, on the merits, that he had stated a reasonable and 
sufficient cause for declining to proceed in the submission, since he could not con- 
scientiously undertake tq form an opinion and give judgment disposing of the 
rights submitted, also contended, with reference to the special conclusions of the 
summons, that they were untenable. Because he could neither be compelled to 
concur with his co-wbiter in pronouncing an award, if they conscientiously differed 
in opinion, nor yet in selecting an oTcnman, if they conscientiously disagreed in 
their choice. 

The report gives no detail of the opinions of the Judges, but bears that they 
unanimously assoilzied the defender. 

It seems evident that this was a case of a very special nature. In place of a 
family dispute, which admitted of being disposed of on equitable considerations, 
it turned out that the submission involved the decision of a point of law so difficult, 
that counsel of great eminence proved unable to express a clear opinion regarding 
it When an arbiter, in these circumstances, conscientiously considered that he 
could not decide the case satisfiictorily to his own mind, and that it should be left 
for the determination of a Court of law, it would have- been a very strong thing 
to subject him to legal compulsitor, in order to force him to give an award. 

The conclusion of the report states that '^ the Court, without entering into the 
question how far a sole arbiter is bound to decide, were dear, on the grounds stated 
by the defender, that, against one of two arbiters, the conclusions of the action 
were ill founded.* 

It may be remarked, however, that the obligation which attaches to each of 
two co-arbiters, is precisely the same, in kind, with that which attaches to a sole 
arbiter, vie., that of bona fide performing the office which he has undertaken to 
perform. And, therefore, especially after the case of Marshall, it may probably be 
expected, that if conclusions, analogous {applicando gingula mnguUs) to those in 
that case, were brought against one of two co-arbiters, who capriciously sought to 
shake off the submission, the action might be sustained, and decree pronounced 
against such an arbiter ; just as happened in the case of Marshall with a sole 
arbiter. 

The conclusions would require, however, to be modified, probably praying to have 
the arbiter ordained to proceed with the subnussion — ^to form an opinion on the 
matters submitted — and, in the event of his agreeing with the opinion of his co- 
arbiter, to concur with him in pronouncing an award in conformity therewith ; 
otherwise, to concur in devolving the submission on the oversman. Where an 
oversman had been named in the submission, or appointed by the arbiters at the 
outset, the conclusion as to devolving would present no difficmlty. But where an 
oversman yet remained to be appointed by the joint act of the arbiters, the condu- 
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no difficulty in holding the title of the one party, pursuer, to be 
sufficient. 

383. In this case, the arbiter intimated his willingness to proceed 
in the performance of his office, if the Court should hold him bound 
to do so. There was thus no occasion to consider what mode of com- 
pulsitor should be resorted to, in order to compel a recusant arbiter to 
satisfy the obligation which he had undertaken towards the parties to 
the submission. But the L President observed, that the obligation of 
the arbiter remained the same now, as it formerly was, at the time 
when it was the practice for the arbiter to be, himself, a party ** to 
the deed of submission, and to the clause of registration ;" and that 
" the principle is the same, although the mode of enforcing perform- 
ance is out of fashion.'' ^ From this it might apparently be inferred 
that, although summary diligence cannot of course be used, where 
there is no clause of registration affecting the arbiter ; yet, if a decree 
should be pronounced by the Court, in an ordinary action, declaring 
his obligations (which consist in facto proprio), and decerning and 
ordaining him to perform them, there should be room for applying 
the ordinary compulsitors, ad factum prestandum, as in any other 
analogous case.' But the question is one of delicacy and difficulty, 
which, it may be hoped, is not likely soon to require a determination 
from the Court. 

384. It is true that, especially in the case of two co-arbiters, the 

sioQB, in regard to that subject, would require to be shaped in modified termH, the 
precise tenor of which it might be premature to enter upon, until after some case 
shall have actually occurred in which the subject is sifted in forensic discussion, 
and stamped by the determination of the Court. 

^ In the Boman law, various compulsitors might be applied. ''Arbiter yero 
oogendus est, captis pignoribus, indict& mulctA, aliisque similibus modis, quibus 
▼ulgo quisque ad oneris susoepti implementum constringi potest : prsocipue yero, 
condemnatione in id quod interest." — Voet ad Pand., L. 4, t. 8, sec 14. In connec- 
tion with this subject, the following remarkable practice \b recorded by Voet, which 
seems, perhaps, to haye some connection with the origin of the English practice, of 
rigorously enclosing juries until they agreed on a yerdict : — ^ Neo cdlentio hie 
inyolyenda, ilia peculians cogendi ratio, quie Anglis Belgisque, inter alias condi- 
tiones pads placuit, ut nempe arbitri, litibus quibusdam dyudicandis, ab utrftque 
gente electi, si non intra certum tempus eas definierint, oondayi indudentur^ ab 
omni hominum oonsortio segregati, ibique sine lumine, sine cibo potuque, aut 
apparatu alio quocunque, tamdiu agant, donee, sententiA su4, commissas sibi ter- 
minarunt qusBstiones." 

' See also, on this subject, the case of Thallon, November 22, 1866, 18 D. 80. 
In that case, a party brought an action in Court, claiming certain additional damages 
beyond what had been allowed in a previous submission between the parties, and 
alleging that that part of his claim had not been disposed of under the submission. 
The Court held, that if he had any daim, he had taken a wrong course in bringing 
it before them, as he should have preferred it to the arbiters ; and L. J. derk Hope 
observed, inUr aUa, that the award seemed to be "ex facie exhaustive ; and if it 
really was not so, and on proper application, the arbiters and oversman did not take 
it up, they might have been compelled to do so.'' 
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procedure in a submission may sometimes become abortive, under cir- 
cumstances to which no legal compulsitor has any application. For 
it may easily be, that after bpth arbiters have conscientiously formed 
opinions on the case, their opinions do not agree with each other, so 
that no award can be pronounced by them. And it is further, pos- 
sible (though it seems improbable), that after an earnest and conscien* 
tious endeavour to select an oversman, the arbiters cannot agree in 
their choice ; in which event they cannot execute a devolution of the 
submission. But if they have thus, bona fide, performed both of 
these duties, first in forming a conscientious opinion on the case, and 
next in making a conscientious effort to select an oversman, they have 
each truly performed the whole office and duty which they undertook ; 
and, in the actual circumstances, the submission must now prove 
abortive. Nor could any compulsitors of the law be ever directed 
against the arbiters, to enforce the performance of other or higher 
duties, of any kind, than those now specified.^ The actual security 
of the parties, against so unfortunate a result as the abortion of any 
submission, under the circumstances above supposed, seems to lie in 
the judicious selection of reasonable and practical men as arbiters. 

385. In the event of an arbiter culpably and negligently or wil- 
fully delaying to proceed with a submission, and carrying his delay 
to such an extent as to be a practical refusal to execute his office, it 
would appear that the same compulsitors might be directed against 
him, to compel him duly to proceed, until he has fulfilled his whole 
obligation, qua arbiter, which have been found competent in the case 
of an arbiter who, without adequate cause, attempts to renounce his 
office.' Perhaps, also, an arbiter, so grossly misconducting himself, 
mighty in some circumstances, discover that he had raised a formidable 
claim of damages against himself, for the culpable breach of the obli- 
gations undertaken by him towards the parties. It would, however, 
require an extreme case to raise these questions ; and in the absence 
of decisions on the subject, it seems unnecessary to do more than 
allude to them. 

^ See Inieriocutor of Court, in Jerviswoode, Deo. 4, 1702 (9435). 

* It would appear that this was, of old, the law of Scotland. Balfonr observes, 
that " gif the arbiteris, or ony ane of thame, qoha has acceptit the compromit 
(sabmiflsion), lefiisis or delayis to deliver or pronounce their decrete, they may be 
oompellit and oonstrainit be ane Judge to do the samin." — Voce Arbitrie, c. 10, 
413. 

But, independently of special authority, and on the principle, that what a man 
cannot lawfiiUy do by direct means, the law will not suffer him to do by mere 
simulate devices, it might be anticipated that, if the case should actually occur, the 
Court would not allow an arbiter, under the mere mask of excessive and groundless 
dekys, practically to renounce his office. 



2 10 POWER TO ALTBB UNDELIVERED AWARD. [B. III. C. IX. 



CHAPTER IX. 

POWER OF ARBITER TO ALTER HIS AWARD WHILE UNDELIVERED. 

386. However strongly an arbiter may have expressed his views 
in Notes, issued to the parties, or in interlocutory deliverances, it is 
stUl in his power to pronounce an award which may be at variance, 
in any or all respects, with his previously recorded opinions or find- 
ings. Nay, although he may have formally executed and signed an 
award, it is competent to him to cancel it, so long as it is neither 
delivered to the parties, nor put on record ; and to pronounce another 
^ward, which alone shall be binding on the parties.^ This power of 
cancelling an undelivered award, however, can only be exercised (like 
every other power of the arbiter) before the expiry of the submission.^ 

387. In such a question, the mere delivery of the signed award to 
the clerk of the submission, is not (in the ordinary case) equivalent to 
delivery to the parties. *' The clerk is the servant of the arbiters and 
his possession is their possession.'' The arbiters, therefore, can still 
rjecall the award from their clerk, and cancel it^ 

^ MacNair, infra, sec. 387. A contrary opinion, by Bankton (1. 23. 22), is 
OFerruied by the caaeB quoted in the text 

' Simpson, tn/ra, seo. 380. [Even a deUrered award, if improbative, may be, 
and ought to be, recalled by the arbiter before the expiry of the aubmiasion, and a 
probative final award substituted for it Bannatyne v, Gibson and Clark, Dec. 
2, 1862, 1 Macph. 90.] 

' MacNair, May 31, 1827, 5 S. 686, and July 8, 1831, 5 W. & S. 305. 
- A submission to two arbiters proyided that '' whateyer decree or decrees, partial 
or total, interim or final, the said arbiters, in one voice, shall give forth and pro- 
nounce, betwixt and the day of ," etc., the ** said parties oblige them- 
selves to fulfil and perform.** The arbiters executed an interim award, which was 
formal and tested ; contained a clause of registration for execution, and was duly 
subscribed by them ; in which they decided part of the questions submitted. This 
award was placed by them in the hands of the clerk to the submission, who, with 
their sanction, issued copies of it to the parties. The arbiters afterwards executed 
and signed another interim award, equally formal and probative, which narrated 
that they had already ^pronounced and issued an interim decreet-arbitraL'' It 
also narrated the delivery of copies of the former award, to the parties, and it con- 
tained a clause> of registration. Copies of this second interim award were, in like 
manner, issued to the parties. The derk retained the two principal interim awards 
in his own hands. Afterwards, one of the parties applied to the clerk for delivery 
of these two deeds, which the other party opposed ; and the clerk laid a memorial 
for instructions before the arbiters, *' considering himself entirely under their 
direction and control in this question." The arbiters declined to give any de- 
liverance on this application, but subscribed a minute, which found i>oth parties 
liable in payment of the clerk's account, and, without specifying any reason, 
" declared the submission terminated.'* 

An action was then raised, inter alia, to reduce the interim awards, or to declare 
them null and void. The Court, ''in respect that the interim decreets-arbitral 
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388. Even where the clerk to the submission, after having received 
a signed interim award from the arbiters, had, with their sanction, 
delivered a copy of the award to each of the parties, it was held that 
no efTectual delivery of the award had taken place, and that it might 
still be cancelled.^ 

389. At the same time, it will be observed, that delivery of an 
award may be made to the derk of the submission under such circum- 
stances as to make it equipollent with delivery to the parties them- 
selves ; as, for example, when the arbiters cause intimation to be made 
to the parties, that they have executed their final award, and placed it 
in the hands of the clerk to the submission, with instructions to de- 
liver it to them. This appears to render the clerk the custodier of 
the award for behoof of the parties, and to be tantamount to delivery 
to the parties themselves.^ 

were neiUier put on record, nor delirered to the parties, find it unnecessary to 
reduce the said interim decrees, the same never haying been complete or valid 
decrees-arbitral ; bat, in terms of the declaratory conclusions, find the same to be 
null and void, and declare the submission to be terminated, and the parties released 
therefrom." 

On appeal, L. Lyndhorst affirmed this judgment, and observed : " By the law of 
Scotland, in order to render a decreet-arbitral binding, it iei not sufficient that it 
should be drawn up in form, and signed by the arbitrators, and retained in their 
pbssession, or in the possession of their clerk ; but something must be done, the 
decree must either be delivered, or entered on record, or some authority at least 
must be given for that purpose." " The arbitrators never directed the clerk to 
deliver these decreets-arbitral, never agreed to deliver them ; nor was the clerk 
directed to put them on record. They never agreed, therefore, that they should be 
complete decreets-arbitraL" 

The same doctrine was held in the earlier case of Robertson, June 20, 1783, 
F. C, and Hailes' Dec, p. 912. After arbiters had signed an award, finding one of 
the parties liable to the other in £3 sterling, and had delivered this to the derk to 
the submission, they cancelled it^ and gave judgment against the same party for 
£130 Scots, or ;£10, Ids. 8d. sterling. He presented a suspension, in respect that, 
by signing the first decree, and delivering it to the clerk, the arbiters were fwncti, 
and their subsequent decree was vUra vires. The Court refused the suspension, with 
expenses. L. ^raxfield observed : '* Arbiters may draw up and sign twenty decrees- 
arbitral, and successively cancel every one of them. An arbiter doed nothing 
efTectual, till he either delivers or registers his decreet." L. Hailes : " The derk 
is the servant of the arbiter, and his possession is their possession." See also 
Jervienfoode, Deo. 4, 1702 (9436). 

^ MacNair, iupra, sec. 387. 

^ In connection with this subject, the recent case of MacQuaker, Mar. 19, 
1859, 21 D. 794, may be noticed. A submission was there made to two arbiters, 
under the'* express condition," that they ''shall issue their award" within ten 
days after acceptance of the submission. The arbiters accepted, and promptly 
agreed on the tenor of their award ; after which, while the award was being ex- 
tended for signature, one of the arbiters went on business to some distance. As 
soon as the award was extended, it was signed by the arbiter who remained at 
home and was forwarded to the arbiter who was at a distance. He received 
it, signed it, and posted it under an address to the clerk of the submission, for 
the purpose of being delivered to the parties — all within the ten days. It was 
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390. Where it appeared that an award had been executed by the 
arbiters, shortly before the expiry of the submission, and had then 
been placed in the clerk's hands, where it remained at the close of the 

not, however, deUvered to the clerk, through the post, until after the ten days had 
elapsed. 

In these circumstances, MacQuaker, one of the parties, raised a reduction of the 
award, contending that, on the lapse of the ten days, the award was not fully out 
of the hands of the arbiters, but ought still have been recalled and altered by them. 
Ii> had not, therefore, been duly ^issued ** in the sense of the submission, as it was 
not deliyered to the parties. 

The other party answered, that the arbiteis had both of them signed their 
completed award, and put it in cursu of deliveiy to the parties within the ten days; 
and further, that, by the expiiy of the ten days, the arbiters lost all power to 
cancel or alter their signed award, which was thus final and irrevocable to all intents. 
The award had, accordingly, been '' issued " in the sense of the submission, within 
the ten days. 

The Court unanimously assoilzied the defender, holding that the arbiters had 
within the ten days, fiiUy discharged their whole duty, and issued (or pronounced) 
an award which was final and irrevocable. 

The Judges, while intimating that the authority of preceding cases was not 
interfered with, took occasion to observe that the effect of the delivery of an award 
by arbiters to the clerk of the submission might vary according to circumstances. 

L. Pres. McNeill, after remarking, that to " issue *' the award in the sense oT 
the submission, was in substance to '* make," or " pronotmce " it, observed : " The 
true inquiry is, whether the arbiters had fulfilled the whole matter submitted to 
them, within tiie prescribed time ? Whether they had exhausted the submission ? 
Whether they had exauctorated themselves, by giving judgment in the case ? Now, 
it appears to me that they have done so." '* It may be that a decree ib in the 
possession of the derk to the submission, in circumstances which will not make it 
the irrevocable decree of the arbiters, or a final disposal of the case ; as, for example, 
where the arbiters themselves clearly indicated that they had made a different 
decree. On the other hand, it may be that the decree is in the possession of the 
clerk in such circumstances as to make it dear that it is a final decree." L. Ivory 
remarked, as to the " issuing " of the award within ten days, that it was ^ the 
arbiters' act which was to be completed within the prescribed time. It lb not of the 
essence of his act, that the completed evidence of that act shall have reached the 
parties." ^* The only other position to be considered is, where the award has been 
sent to the derk, or come into his hands. The effect of that depends upon the 
purpose for which it has come into his hands. If the arbiter has sent, it within 
the time allowed for issuing the decree, and for the purpose of giving it to the 
parties, the derk becomes the trustee or officer of the parties, and ceases to be the 
officer of the arbiters. That is issuing the decree to all intents and purposes, and 
more especially where it is put in cwnu of transmission to the parties, by a medium 
which takes it out of the custody of the arbiter himself. I apprdiend that the 
moment that the arbiter in this case put the decree into the post-office, it was to be 
hdd as delivered.** '* Generally speaking, I would say, that if all has been done, 
within the prescribed time, that was submitted to the arbiter, and that he intended 
to do, or the parties wished him to do— there being evidence of the fact — that 
completdy exauctorates him, and makes the decree a completed instrument." . L. 
Curriehill and Deaa ddivered opinions to the same effect 

Regarding the point of the delivery of an award, the following excerpt fironi 
the note-book of L. Pres. Boyle, quoted in Park. Syn. xv., No. 46, deserves atteur 
tion. *' Arbiters subscribed an award on the back of the submission on I3th June, 
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submission, the Court held that it was competent to either party to 
recover the document out of the clerk's hands, and to maintain it as a 
valid award. By the expiry of the submission, the arbiters, now 
fundi, had no longer power to recall or alter the award. Even if it 
had been competent to lead proof that the arbiters had not placed the 
award in the clerk's hands for behoof of the parties, but, on the con- 
trary, to be kept by him as an undelivered document ; yet, in the 
absence of any such proof, the natural presumption was allowed to 
prevail, that the arbiters had executed the award, and placed it in the 
clerk's hands, for the purpose of discharging themselves of the duty 
which they had undertaken as arbiters, by giving a final decision upon 
the questions submitted to them.^ 

391. If the award be put on record, that is held to be equivalent 
to complete delivery, and it is no longer in the power of the arbiters 
either to cancel or alter it* 

392. It is not only within the power of an arbiter to alter his 
award up to the last moment before delivery to the parties (or its 
equivalent) has taken place; but if his opinion has undergone a 
change, it is his duty to make a corresponding change in his award 
before delivering it. He is bound to take care that the award, as 
delivered by him, is in actual accordance with the opinion which he 
finally holds, respecting the merits of the question submitted to his 
determination ; and if it be necessary, for this purpose, to recall an 
undelivered award out of the hands of the clerk, and to cancel it, and 
execute a new award, it is the arbiter's duty to do so.' 

393. In the case of there being two co-arbiters, it would appear to 
be as much within the power of either of them to recall an undelivered 
award,^ to the effect of cancelling his own share therein, as it is in the 

regolarlj proved and tested, and a ooj^ was deliveied to one of the parties, who 
implemented it in part, two days afterwards. On 9th August following, a new 
decree was subscribed, oontaining a slight variation, and awarding £Z of costs.** 
In a suspension of a charge on the latter award, '* the Court unanunously held that 
the arbiter^B powers were exhausted on 13th June, and therefore suspended the 
chaige, with foil expenses.** — ^Rowan, May 25, 1815. 

The case is not reported, and the above notice is very brief. But as both par- 
ties understood the award of 13th June to be a deliyered instrument, insomuch 
that they acted upon it, and made part implement of it, the case seems very dis- 
tinguishable from that of MacNair, tupra. If, however, it was at variance with 
MaeNair, which was later in date, and affirmed on appeal, the authority of the latter 
would prevaU. 

^ Simpson, Dea 10, 1736, Elch. Arb. 2. " An arbiter, having pronounced Ids 
decreet, and put it into the hands of the clerk to the submission, cannot, after the 
submission is expired, cancel or alter it, but it may be recovered by exhibition.** The 
case is also reported by G. Home (17007), who mentions that the award was pro- 
nounced only a short time before the submission expired. 

^ See Mfpm, sec. 387, and cases there quoted. ' [See also note 2, p. 210.] 

^ See opinion of L. Pitmilly, in MacNair, «upro, sec. 387. The majority of the 
Court agreed with his Lordship. See also Jerviswoode, Dec. 4, 1702 (9435). 
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case of a sole arbiter to recall his award. So long as an arbiter is not 
functus officio^ it must be free to him to exercise, according to his con- 
scientious conviction, all the powers of lus qffice, unconstrained by the 
will of any co-arbiter whatever. 



CHAPTER X. 

DUTY OF ARBITER TO EXHAUST THE SUBinSSION. 

394. According to the Soman law, from which the arbitration law 
of Scotland was so largely derived, the plea of non-exhaustion of the 
submission was fatal to an award.^ The arbiter was held bound to 
dispose, by his award, of all the subjects submitted to him, unless he 
was specially empowered to pronounce part-awards. This, accord- 
ingly, appears to have been the old law of Scotland.^ 

395. It seems always to have been held clear, that when there 
were mutual claims submitted to an arbiter, who decided all the 
claims of the one party and none of the claims of the other, such an 
award could not stand, unless the arbiter had been specially author- 
ised to pronounce part-awards. Because it was held to be clearly 
contrary to the good faith of the contract of submission, that one of 
the parties should get all his claims adjusted by the amicable tribunal 
of the arbiter, while the other party was left to seek redress in a Court 
of law, as to all his demands.' 

396. It is said, however, by Erskine,^ that our practice has in so 
far varied from the law of Bome, that " an award, or decree-arbitral, 
by which a part only of the claims submitted was determined, and 
the rest left open to the decision of the Judge Ordinary " — " is valid, 
so far as it goes.''^ Bankton inclines to hold that, without express 

1 Dig., L. 4, t. 8, sec. 19 (1) ; Yoet ad Pand., L. 4, t. 8, sea 18 ; 4 Enk. a 33. 

' "^ ArbiteiB being chosen by any parties, tfaey are holden to dedde all the dif- 
ferences referred to them by the compromib ; otherwise, if they deoem in one part, 
and leare the other claims ondecided, it wiQ fomiah an exception to any of the 
parties that find themselyee huit thereby." — ^Halkerton, June 30^ 1625 (645). 
See also Spottiswoode's Pract 13 (Ed. 1706). 

' " It can, by no just construction, be presumed to be the meaning of parties, 
that one of them should haye the benefit of a final decision of the several claims 
competent to him, while the other party is left to make good every one of his by a 
lawsuit''— 4 Eisk. 3. 33 ; Wishart^ June 30, 1625 (17013). 

« 4. 3. 3a 

^ There is immediately subjoined to this, in the smaller editbn of Enkine, the 
following words : *' Yet, to prevent cavilling, that power, where it is intended to 
be given to arbiters, is, by the present style, specially expressed in the submission." 
An analogous observation is also nuide in the laiger Erskine, at the dose of sec 33. 
In a note on this passage of Erskine, reference ja made to the three cases of Taylor, 
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power, arbiters cannot pronounce part-awards ''in general submis- 
sions, where diverse controversies are between the parties." ^ The 
case referred to by Erskine scarcely seems to involve the doctrine 
which he has laid down.' It was a submission of certain particnlar 
disputes, which had a general clause annexed to the particulais. The 
award determined all the particulars submitted, but left a point un- 
decided, arising under the general clause. The report is brief, and 
not very satisfactoiy ; but perhaps the case may be fairly regarded as 
having fallen within the rule laid down by L Eilkerran in the case 
of Lovat : ' viz., that, in such a style of submission, if all the particu- 
lars are determined, the award '' stands good, though there be nothing 
done upon the general; provided that no claim upon the general, 
having connection with any of the particulars determined, be left un- 
determined." ^ 

397. It is material to observe, that, by this note, L Eilkerran 
directly affirms the doctrine as undoubted, that^ both in a submission 
of particular disputes, and in a general submission of all disputes, 
*^ the leaving anything open, voids the whole." And in regard to the 
third case, of a submission of " particulars with a general," Eilkerran 
also holds that, if any dispute, which was brought before the arbiters, 
was connected with the disputes particularly mentioned (though not 
itself actually specified amongst them), it would void the award, if 
such dispute was left undecided.^ 

Jan. 19, 1822, 1 S. 240 ; M'Keuock, Not. 14, 1822, 2 S. 11 ; and MacNair, May 31, 
1827, 6 S. 686. But in all theae casea, there was expresa power to pronounce 
interim awards. 

^ 1 Bankt 23. 13. ' Stark, Mar. 20, 1630 (6834). 

' June 22, 1738 (625) ; quoted more fdUy, mffproy p. 68, note 1. 

* It ahould be noticed, howerer, that in reporting an earlier stage of the same 
oase^ Elchiea gives an account of the facts somewhat at Tsnance with that given by 
Kilkeimn, and adds the general observation, that ''some of the Lords thought, 
that though, in special submissions, every artide must be determined, or none at 
all, yet that, in general submissions, some articles may be determined, and others, 
having no connection with them, left undecided." — Elch. Arb., No. 4. The Session 
papers in the Advocates' Library indicate a peculiar case, which was marked by 
various specialties. 

In connection with this subject, it may be noticed, as illustrative of the state of 
praotioe, and the understanding of the profession, that RusseU, in his ''Theory of 
Conveyancing,'' p. 114 (Ed. 1788), observes : "The powers usually given to ubi- 
ten are to hear parties, receive their claims, take aU manner of probation by writ, 
or oath of party, or otherwise, and to give forth and pronounce their final sentence 
and decreet-arbitraL If the submission is general, of all claims, and differences 
between the parties, such powers are understood to imply that all the mutual dis- 
putes must be determined, and that the arbiters cannot pronounce a sentende in 
part. To remedy this, it has often been usual to insert a ptfticukr danse, to enable 
the arbiters to give one or more decreets, according to circumstances.*' 

^ [In the narrow case of Paul v. Henderson, March 15, 1867, 6 Macph. 613, it 
was held by five out of seven judges (Lords Gurriehill, Prea. M'Neill, Cowan, Ben- 
holme, and Ardmillan ; din. Lords Neaves and J, Clk. Inglis) that a decree-arbitral 



216 EXHAUSTION OF THE SUBMISSION. [B. UI. C. X. 

398. The only case, therefore, in which, in the opinion of 
Kilkerran, a plea of non-exhaustion of the submiBsion would be 
ineffectual, is the case of a sabmission of certain particular disputes 
with a general clause annexed thereto, in which all the particular 
disputes were decided, and also all disputes, fiedling under the general 
clause, which had a connection with any of the particular disputes ; 
but in which some dispute was left undecided, which had neither been 
particularised in the submission, nor had a connection with the dis- 
putes which were so partictdarised. Whether, in this very special 
case, the non- decision of such a dispute was held to be immaterial, 
because the dispute was not to be considered as included in the sub* 
mission, according to its £Etir construction ; or because, on the face of 
the submission itself, there was reasonable ground to presume that it 
was of little moment to the parties, compared with those disputes 
which were actually decided, — does not seemi to be practically of 
great importance. On either footing, the rule would seem to rest on 
principles perfectly intelligible, and admitting of easy practical appli- 
cation. 

399. But the doctrine of Kilkerran is at variance with that of 
Erskine ; and although it is believed to be supported by the under- 
standing of the profession, at least in so far as it holds that non- 
exhaustion of the submission is a good ground of reduction of an 
award, yet it would appear that the relevancy of this plea has been 
more frequently assumed as indisputable in aigument, in the decided 
cases, than made the subject of express judgment In a recent case, 
moreover, some of the Judges intimated opinions, obiter, that in the 
case of a general submission, it was still an open question whether a 
power to pronounce interim-awards was not implied.^ This appears 

which exhaiuted the reference, but did not decide which party was entitled to a 
certain sum consigned in the couise of the proceedings, though it bore that the sum 
would be paid to the party legally entitled to it, could not be set aside on the ground 
of non-exhaustion of tibe reference. The majority held that the question as to pay- 
ment of the consigned money arose merely in the execution of the decree, the mino- 
rity that the decree was null, because not stating to whom the sum was legally 
due.] 

^Lyle, Dec. 2, 1842, 5 D. 236. In this case it maybe aUowed to observe 
that the Judges held that the submission gave express power to pronounce interim 
decrees, although the power was not given in the most direct or usual form ; and, 
aooordingly, their Lordships' observations on the question, whether a power to pro- 
nounoe interim awards would have been implied, were merely obiter dicta. L. 
President Boyle observed : '^ I am not prepared to hold that a genend submission 
of aU claims does not warrant the giving out of interim decrees, even without express 
power to do so. But there can be no doubt in the present case, where the deed of 
submission contemplates there being interim decrees." L. Mackenzie was of the 
same opinion. L. Fnllerton thought the question *' might have been attended with 
difficulty, had it not been for the parties themselves using words which seem to me 
to give the power of pronouncing interim decrees. I do not mean to give any 
opinion on the question, whether that power is implied in a general submission.'' ' 
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necessarily to involve the question, whether an arbiter is bound to 
exhaust a general subnussion ; since, if he has, by implication, the 
power of competently pronouncing interim awards, disposing of pait 
only of the subjects submitted, these awards would become unalterable 
in the event of the submission expiring, and would be valid, though 
the rest of the subjects submitted had not been decided by the arbiter. 
It is now proposed shortly to examine the grounds on which the plea 
of non-exhaustion of a submission has been imderstood to rest, by 
those who held it fatal to an award ; and to inquire whether it ought 
not to apply in every submission, where a power of pronouncing part- 
awards has not been positively given.^ 

400. In every such inquiry, the fundamental question appears to 
be, what was the meaning of the parties in the contract of submission? 

L. Jeffrey : '* Where the matters in dispute were articulate and separate, I should 
rather be inclined to think that interim-decrees were competent.'' " But what I go 
on is, that the words of the present submission show that interim decrees were 
contemplated." 

^ As incidental examples of the manner in which it has been assumed and im- 
plied, that a plea of non-exhaustion was, in the ordinary case, fatal to an award, 
the following instances may be given. L. Moncreiff, after explaining that a referee's 
award, under a judicial r^erence, was substantially the same with an award in a 
submission, observed : ^ When an award, in a judicial reference, is clear in its 
terms, correct in its form, embracing nothing which was not referred, and eochatuUng 
qU that vfos referredf it is not competent for the Court to review such award on its 
general merits," eta — Mackenae, Dec. 19, 1840, 3 D. 318. In the same case, 
when under appeal, L. Campbell observed : " If the arbitrator has acted within 
his jurisdiction, and has exhawUd all that wa» tubmitUd to him, and has not been 
guilty of any misconduct, the award that he has pronounced is binding," etc. — Mar. 
9, 1843, 2 Bell's App. 43. See also Finlay, June 25, 1834, 12 S. 792. It is notice- 
able that tlus was the ease of a general submission, in which, moreover, all the 
dauns were on one side. Compensation was claimed, inter oZia, for the value of 
water, derived by the other party from the claimant's grounds. The arbiter awarded 
a certain annual paymdht, for a given term of years to come ; but made no deliverance 
quoad ultra. The award was brought under reduction on various grounds, one of 
which was, that it had not exhautted the submission. Both parties earnestly dis- 
cussed this plea, with regard to its being founded or not in the &cts of the case ; 
but neither of them disputed its relevancy. L. Moncreiff, Ordinary, in his note, 
reporting the case to the Court, observed that he ^ doubted the competency of the 
decreet in these points : 1st, Whether, etc. ; 4th, Whether the decreet eschatuta the 
submueion, in respect that the arrangement is only temporary," etc. The Court 
sustained the award ; but without indicating any opinion adverse to that of the L. 
Ordinary, on the relevancy of the plea of non-exhaustion, if they had held it war- 
ranted by the facts of the case. 

The tenor of the pleadings and opinions in this case is directly adverse to the 
view that a general submission implies a power of pronouncing part-awards ; as the 
plea in question could not have been availably stated, if such implied power had 
existed. The pleadings in the case of Love, June 1, 1825, 4 S. 54, and the note to 
the interlocutor of L. Mackenzie, Ordinary, distinctly imply the relevancy of the 
plea of non-exhaustion ; the only dispute being as to the fact. There are various 
other cases to which the same observation would apply. See also G^rge, Feb. 4, 
1836, 14 S. 404. 
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Is it (ia the ordinaiy case, and apart from specialties) according to 
their true intent, to hold that a power of pronouncing part*awards is 
implied, though not expressed ? In attempting to solve this question, 
it will, in the first place, be observed, that it is certain, as to each and 
all of the disputes included in the submission, that it was the desire 
and intention of the parties, that they should be decided by the arbiter. 
The undertaking of the arbiter, by acc^ting the submission, was co- 
extensive with the submission itself, and had an equal application to 
every subject embraced within it. Moreover, by including these sub- 
jects within the submission, the parties forthwith shut themselves 
out of recourse to Ciourts of law, respecting each and all of these sub- 
jects, so long as the submission should endure. Not only so, but 
they became bound to obey the arbitez^s orders as to leading proof, or 
preparing a record, or submitting written or oral argument to him 
regarding all these subjects, with the view of instructing his mind, 
and enabling him to pronounce judgment conscientiously imder the 
submission. 

401. These matters being certain, it appears to have been held a 
reasonable, if not an irresistible inference from them, — (1) that the 
parties only shut themselves out from recourse to the Courts of law, 
in reliance that they should obtain an award from the arbiter in its 
place ; and (2) that there were no termini habiles for airiving at any 
other conclusion, than that this reliance extended to the whole subjects 
embraced in the submission, where the parties themselves did not 
positively confer a power of pronouncing part-awards upon the arbiter. 
From this it followed, that an award which disposed of part only of 
the subjects under submission, was not such an award as the parties, 
by their contract (when rightly construed), had bound themselves to 
implement. 

402. It seems never to have been maintained, that if an arbiter 
had long kept up a submission, perhaps for years, and had put the 
parties to great trouble and expense in laying proof and aigument 
before him, during all which time they were cut off from any judicial 
remedy, — ^he could thereafter pronounce an award which would be 
valid, though it only disposed of a small and trifling part of the sub- 
mission. It appears always to have been conceded as undeniable, 
that such a proceeding by an arbiter was not in accordance with the 
understanding on which alone the parties could rationally have en- 
tered into the submission, and on which alone the arbiter himself 
could rationally have undertaken it But if so, it seems very difficult 
to draw a line, including anything short of the whole subjects sub- 
mitted, for determining whether an arbiter has performed the duty 
which he had undertaken, the duty in reliance on which the submis- 
sion was made to him. 

403. Any other course would always raise the question — ap- 
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parenUy a question of fact, not easily to be detennined — whether the 
actual gtuintum of the submission, which was disposed of by the 
award, was so considerable, that the parties would have entered into 
the contract of submission, although they had known that this, and 
no more, was to be decided by the arbiter. But how such a question 
of fact could be practically solved, it is difficult to see. For it might 
easily o<3cur, in any case, that one at least of the parties would not 
have entered into the submission at all, but would have gone straight- 
way into Court, unless he had relied that all the subjects submitted 
were to be settled by the award. Wherever any one subject was 
left out of the award, qtumiodo constat that the parties would have 
agreed to their contract of submission, if that particular subject had 
not been embraced within it ? 

404. It would appear, therefore, that at least no middle term can 
be found, and that those who maintain that an arbiter, without being 
expressly empowered to that effect by the submission, can neverthe- 
less pronounce a part-award, provided that it disposes of the greater 
part of the subjects submitted, must also maintain that the arbiter 
could validly pronounce an award disposing only of a minor and 
trifling part of the disputes of the parties, and leaving out all the rest 
for Courts of law. But it is believed that so strong a position as this 
last, has never been seriously supported; seeing that it stands so 
plainly in opposition to the true understanding and object of all the 
parties under the contract of submission at the time of their entering 
into the contract 

405. It is material also to observe, that the indications of opinion 
which were» obiter, given by some of the Judges in the above case of 
Lyie, as they referred solely to the case of a gerural submission, might 
fairly be held to imply, that in any other species of submission the 
plea of non-exhaustion would be fatal But this greatly narrows the 
view expressed, perhaps loosely, by Ersldne ; and would seem to lay 
the onus on any party maintaining that a general submission implied 
a power of pronouncing interim-awaids, or part-awards, to point out 
some clear principle by which a general submission should, in this 
important respect, be distinguished from all other submissions. 

406. If, indeed, it followed, from the universality of the terms 
employed in a general submission, that if any party, after an award 
was pronounced^ could show that some one dispute between himself 
and the other party still remained undetermined, he would thereby 
be enabled, de piano to overthrow the award on the plea of non- 
exhaustion, that would be a strong ground for distinguishing the 
general submission from aU others, and holding that it implied a power 
to pronounce part-awards. But it has been already explained,^ that 
this is not the operation of the terms of the general submission, wide 

^ Supra^ sec 104 et seq. 
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as they certainly are. It is necessary that the parties shall duly bring 
before the arbiter, in the procedure under the general submissidn, 
those particular disputes on which they desire to have his award. 
And supposing this to be regularly done, there seems to be no su$- 
cient reason why the arbiter, under a general submission, should not 
be held as much bound to exhaust all these disputes, by his judgment, 
as he is bound to exhaust all the disputed matters, under any other 
form of submission, in which he is not expressly empowered to pro- 
nounce part-awards. 

407. It has been decided that an arbiter is not entitled to renounce 
his office at his own discretion.^ Nor can he do so, even when sup- 
ported by one of the parties in taking such a course. By his accept- 
ance of the submission, he incurs an obligation towards both and each 
of the parties, and either of them may insist on his 5<ma,/ye fulfilling 
it. It appears, however, to be nearly irreconcilable with this obliga- 
tion, to hold it to be in his power to decide, at his own discretion, 
any part, however small, of the matters submitted, and so to close 
the submission with a valid award, although no express power of pro- 
nouncing a part-award had been conferred on him. This would 
practically be authorising him to renounce his office, as to any part 
of the submission, however large, if he only fulfilled it as to any other 
part, however small 

408. On the whole, therefore, there would lappear to be strong 
ground for maintaining, that, when the question shall purely arise, 
whether an arbiter, under any submission which gave no express 
power^ to pronounce part-awards, has, nevertheless, an implied power 
to pronounce them, it would be found that he had no such power. 

409. But it has been said that there is, at all events, one class of 
cases in which the power to pronounce a part-award is implied ; and 
that this has been so decided, both in the Court of Session and in the 
House of Lords. This is where all the claims which are submitted 
are made on one side, and the other party merely occupies the posi- 
tion of a defender resisting them. The particular decision^ where the 
doctrine in question is said to have been settled, is marked by some 

1 Marshall, Mar. 26, 1853, 15 D. 603. 

' It is, perhaps, scarcely neoessaiy to remark, that this does not apply to any 
submission in which, upon fairly construing it, it can be held that a power to pro- 
nounce part-awards was positively given, though not in express words. For instance, 
though no such words occur in the clause bestowing powers on the arbiter to lead 
proof, etc., yet if the parties eventually bind themselves to implement all awards, 
interim or final, which may be pronounced, this would unequivocally, though indi- 
rectly, show that the parties intended to give the power of pronouncing part-awards. 
— Lyle, Dec. 2, 1842, 5 D. 236. See also Montgomerie, Dec. 8, 1849, 12 D. 274, 
in which a power of pronouncing interim-awards was held to be positively given, by 
necessary implication, though not totidem verbis, 

» Madellan, July 9, 1830, 4 W. & 8. 157 
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specialties, inasmuch as the precise scope of the submission required 
to be spelt out of a series of letters, and its limits were not held to be 
clearly ascertained If, notwithstanding specialties^ the case can be 
held as a decision on this point by the House of Lords, it would 
be out of place to do more than record the doctrine thereby settled. 
But as it is, perhaps, open to question, whether the point is really 
foreclosed, it may be allowed to inquire whether this particular 
class of cases is really, and on sound principle, distinguishable from 
the rest 

410. The ground on which the plea of non-exhaustion rests, 
where there are mutual claims, appears (as already noticed) to be, 
that the parties, by including all these claims in the submission, 
intended and relied that the arbiter should dispose of them all by his 
award ; and that if he left any part of them out of his award, it 
might happen that he was leaving out that very subject, but for which, 
the parties would not have entered into the submission at alL But if 
so, the very same ground appears to have place where the claims are 
all on one side, as much as when the claims are mutual. In fact, the 
element of mtUtuUUy properly enters into every single claim which is 
disputed, quite as much as into the case of separate claims, urged 
respectively by the several partiea Where a series of claims, all on 
one side, are submitted to an arbiter, this seems to be done in precisely 
the same reliance that he shall dispose of the whole of them, as is 
confessedly the case with a series of claims, some of which are urged 
by one party, and some by another. And if so, and if the arbiter 
shall nevertheless decide only a part of these claims (perhaps after 
years of litigation as to the whole, before him), quomodo constat that 
the claims which were left out were not the very claims, without 
which the parties would never have agreed to the submission at all ? 
Is it meant to be maintained, that, after years perhaps of discussion 
before an arbiter, he may validly pronounce an award, disposing only 
of a small part of these claims, and may leave over all the rest for 
Courts of law, whenever it happens that all the claims under the sub- 
mission are made on one side ? If this doctrine is not maintained to 
its full extent, there seems to be an insuperable difficulty in saying 
what qiMintum, short of the whole of the claims submitted, must be 
determined, in order to make the award good. But, further, if it 
be the element of mutuality by counter-claims, which is necessary 
to found the plea of non-exhaustion, how far must this species of 
mutuality be carried ? Must the counter-claims balance each other 
in importance ? Must they, at leasts be considerable on both sides ; 
or will even a small claim on one side, with large claims on the 
other, let in the necessary element for founding the plea of non- 
exhaustion, though the absence of that one small claim would have 
cut off all ground for the plea ? With deference, it seems difficult to 
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find any solid ground for distinguishing, as to this, between sub- 
missions in which the claims are all on one side, and submissions in 
which claims are preferred by each of the parties. If, therefore, the 
point be still open, it would appear most consistent with principle, 
and most convenient in practice, to hold that the foundation of the 
plea of non-exhaustion stands entirely clear of the question, whether 
the claims submitted are all made on one side, or are made partly on 
one side, and partly on the other. 

411. In any view, it is advisable, even if it should not be indis- 
pensable, to give an express power to pronounce interim-awards or 
part-awards, in all cases in which it is desired that an arbiter shall 
have such power. The ordinary clause for doing this will be found 
in the styles in the Appendix. It is frequently of importance that 
such a power should be bestowed upon an arbiter, as he may be able, 
in some cases, to dispose of part of the matters submitted, at a 
comparatively early stage of the procedure ; and it guards against 
the risk of any subsequent miscaniage affecting the submission 
itself, in so far as concerns the matters comprehended in the 
part-award. Such risks, in a protracted submission, are far from 
being unknown. 

412. Where it is the arbiter's duty to exhaust the submission by 
deciding all the questions which fall under it, the presumption will be, 
that it was his intention to pronounce an exhaustive award. In the 
case of a reduction, thereforo, of an award in these ciroumstances, 
on the plea of alleged non-exhaustion of the submission, the Court 
will incline to construe the award as embracing and disposing of the 
whole subjects submitted, if it can fairly admit of such construc- 
tion.^ 

413. In the question, whether a submission has been exhausted, 
points of nicety have repeatedly occurred regarding the effect of 
TeservoMons, when these have been introduced by arbiters into their 
final awards. The losing party is frequently enabled thereby to 
maintain a plausible plea, that the award has not exhausted the sub- 
mission, but has left undecided a portion of the matters in dispute. 
But if a reservation be introduced at the special request of one of the 
parties, that party will be held barred, by personal exception, from 
afterwards objecting to the award, on account of its containing that 

^ Gray, Feb. 5, 1833, 11 S. 353. Arbiters, in granting interim-interdict, 
prohibiting one of the parties from using a road, at an early stage of the submis- 
sion, reserred a claim of damages at his instance, in the event of the interdict not 
ultimately proving well founded. The arbiters, eventaally, by their award, found 
the party entitled to the use of the road, but took no notice of the reserved daim 
of damages. As the award purported, however, to dispose of all claims, hinc inde, 
the Court held, in a subsequent action claiming damages for the temporary loss of 
the road, as a matter not disposed of by the arbiters, that the claim must be held 
to have been included in the general words of the award. 
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reservatioiL And it would appear that the facts on which such a 
personal exception is rested, may, if disputed, be proved fro ut de 
jure} 



CHAPTER XL 

POWER OF ARBITER TO REMIT TO MEN OF SKILL. 

414. It has akeady been noticed, that the primary duty of an 
arbiter, in preparing to give a just judgment on the matters submitted) 
is to inform his own miud thoroughly regarding the merits of the 
case. For this purpose he possesses large inherent powers, as no 
parties can, at one and the same time, require him to give them a con- 
sdentious award upon their case, and yet withhold from him the neces- 
sary means of doing so, by duly informing his own mind thereon In 
every submission, therefore, the parties, either expressly or by impli- 
cation, empower the arbiter (in so far as they can confer the power) to 
use such lawful means as he may find necessary for informing his own 
mind on the matters in dispute : in other words, for enabling himself, 

^ Arthur, July 16, 1773 (667) ; and HaQes' Dec. 534. 

In a submission, Arthur and Callin preferred piutual claims of accounting 
against each other. The arbiters decerned against Arthur for upwards of XlOOO, 
and found that two acceptances by Callin for JMO were not subsisting debts, 
unless it were proved by Callings writ or oath that he got value for them, and had 
never repaid it. The a^ard reserved right to Arthur to make this reference, if so 
advised. 

Arthur brought a reduction, alleging that, by virtue of the above reservation, 
the arbiteis had not exhausted the submission, but had left an important part 
undecided, the settlement of which might involve a protracted lawsuit Callin 
answered, that Arthur was baned by personal exception from stating this plea, as 
it was at his own express request that the reservation had been introduced into the 
award ; and that, but for such request, the arbiters were prepared to reject the 
two acceptances absolutely, and would have done so. He offered to prove this by 
the arbiters' oaths, and by the deik to the submission ; to which Arthur objected 
that such proof was incompetent. The L. Ordinary, before answer, aUowed a proof, 
ommi habiU modo quo ds jun^ of the above allegations of Callin. Arthur reclaimed. 
L. Hailes observed : ^'The proof is competent Arthur's objection to the decreet- 
arbitral is, that the arbiters have left a point to be decided by after probation. 
Callin answers, the arbiters did this at Arthur's special request, and this fact wUl be 
proved by the oaths of the arbiters. Arthur cannot be allowed to object to his own 
deed ; he is barred penonaU eooceptUme, The purpose of the proof is sin^y to make 
good the ptfrtofialtt SKoepfio." L. Free. Dundas : ^ I will neither support norover- 
tum a decreet-arbitral by the evidence of witnesses ; but I wUl allow a fact to be 
proved concerning a decreet-arbitral, in order to exphun the nt ffuUk," The Court 
''found that the arbiters may be examined ; adhering." 
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conscientioiiflly and intelligently, to discharge the duty which, at their 
request, he has undertaken. There may, no doubt, be exceptional 
cases, under peculiar circumstances, which may .warn an arbiter not 
to enter on some particular investigation without receiving special 
authority &om the parties ; but the general rule, applicable to the 
circumstances of an ordinary submission, would seem to be that which 
is now stated. 

415. Although the paucity of decisions upon the subject prevents 
it from being regarded as yet fully settled^ it would appear to follow, 
that if an arbiter, in considering the matters submitted, should find 
that he requires the assistance of an opinion from a man of skill, as 
being a necessary means of informing his own mind, he is entitled 
to call in such aid ; and the parties will be, conjunctly and severally, 
liable in the requisite expense of procuring it^ 

416. Thus, for example, where a submission is made to a mercan- 
tile man, it may happen that, in the extrication of the matters at issue, 
some question of law incidentally requires to be resolved. The arbiter 
is certainly not bound, ou that account, to throw up the submission ; 
perhaps he would not even be permitted to do so, but could be com- 
pelled by either party to proceed in the discharge of the duty which 
he had undertaken. But still less is he bound, because of the occur- 
rence of a legal question, to set himself down to study the law, in the 
preposterous attempt of making himself a lawyer for the occasion, and 
so resolving the point of law by his own opinion, formed as a pro- 
fessional amateur. Or it may happen that allegations as to the proper 
mode of working a coal-mine, or building a bridge, or a ship, etc., are 
made in the submission, and require to be intelligently disposed of. 
The arbiter is not bound, himself, to become a miner, or engineer, or 
shipwright, on that account, in order to enable him to deal justly and 
adequately with these subjects. Indeed, any attempt on his part to 
render himself a lawyer, or miner, or engineer, for the occasion, would 
probably be the least advisable course which the arbiter could follow, 

^ " Held that the employment by an arbiter of a man of skill is not uUra vimJ* 
— Caledonian Railway Oo., Mar. 23, 1860 ; House of Lords Cases, p. 8, appended to 
22 D. See also 32 Scot Jurist, 472, [and 3 Maoq. 808]. 

It was an arbitration for fixing the price of lands, and the compensation for 
damages to be awarded against a Railway Company, whose line intersected the 
lands of the other party. The arbiter had employed a man of skill to make a 
sanrey and report, upon which he proceeded in forming his own opinion. An 
objection was taken by the Railway Company, that this act of the arbiter was tdtra 
vire$. The objection was repelled. 

In the House of Lords, L. Wensleydale observed : " The second objection— that 
the arbiter acted uUra vvre$ in employing an expert to survey and report — ^is not 
maintainable.'' "An arbiter is not prevented from consulting men of science 
in every department where it becomes necessary. So he has a power to call in 
a vainer to assist him, unless restricted by the terms of the submission. This was 
decided in Anderson v. Wallace, 3 CI. and Fin. 26." 
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for attaining the end in view. In cases like these, he takes the best 
method ad informandum animum by remitting to men of skill in their 
several respective departments, to give their opinions upon so much of 
the matters in issue as may belong to their proper province ; and by 
these opinions he receives the requisite assistance to guide himself 
safely in forming a sound opinion of his own, and so enabling himself 
to discharge his own duty. They supply him with the best evidmce 
of that which, as matter of fact, he requires to know, viz., what is the 
law on such or such a question, or what is the proper mode of working 
the coal-mine, etc., in the actual circumstances. Having such evi- 
dence before him, the arbiter then considers it, and makes up his own 
opinion as to its import and bearing upon the case ; in all which, he 
is no more del^ating his arbitral functions to third parties, than when 
he takes the evidence of witnesses, in the ordinary case, respecting 
alleged facts, of which he personally knows nothing, and respecting 
which he can only ascertain them by weighing the evidence before 
him, and estimating the true result of it for his guidanca^ In all 
such cases, therefore, the arbiter seems entitled, under his inherent 
and implied powers, to make a remit to a man of skill, in order to 
procure his opinion ; the parties-submitters being bound jointly and 
severally for the due remuneration of the persons of skill so consulted. 
In making his selection of the man of skill most fit to be employed, 
the ai'biter will naturally endeavour to carry with him the concur- 
rence of both parties-submitters. 

417. It is common and expedient, in submissions where the pro- 
bable employment of men of skill is foreseen, to insert in the submission 
express powers to employ them. But it is believed that instances are 
frequent in practice, in which men of skin have been incidentally em- 
ployed by arbiters, under the power inherent in the arbitral office. 
The reported cases appear, incidentally, to afford many indications of 
this. In the case of Grant, although the arbiter was himself an 
accountant, and no power was given in the submission except the 
ordinary power to lead such proof as he might find necessary, the 
arbiter remitted to another accountant, to examine certain books and 
accounts, etc., and report on their import His award was keenly 
challenged on other grounds, but no objection was taken to that 
remit as ultra vires} And where a mercantile arbiter, in a mercantile 
question, remitted to an accountant to prepare a state of accounts 
between the parties, it was held that the parties were jointly and 
severally liable in payment of the accountant's fee, notwithstanding 

^ In like manner, if a letter in a foreign language required to be read by the 
arbiter, who was himself ignorant of that language, he would neither be bound to 
study the language for himself, nor yet to throw up the submission. He would be en- 
titled to employ a man skilled in the language, to furnish him with a translation. 

' Grant, June 23, 1820, F. C. See See& Pap. in Adv. Lib. 

P 
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an objection, expressly taken, that the arbiter was not entitled to 
make the remit.^ 

418. It will be observed, however, that, a^ the foundation of this 
power in the arbiter rests on his being entitled to do whatever is 
necessary ad informandmn, animwm, judids, it seems to follow that 
if he made remits under circumstances in which it was palpably 
futile and superfluous to do so, or if he directed a remuneration to be 
paid which was grossly excessive, such procedure would be uUramres^ 
and the parties would not be bound to pay the remuneration de- 
cerned by the arbiter in favour of the persons so employed. The 
extent of the arbiter^s legitimate power in this department would 
appear to be, — (1) that of employing such men of skill as were reason- 
ably necessary for informing his own mind ; and (2) that of awarding 
to them such remuneration as was fair and suitable. But, if so, it 
would follow that any gross and palpable excess committed by the 
arbiter, in either respect, would at once expose him to the objection 
of having acted vUra vires. 

419. It is proper to observe, at the same time, that it would ap- 
parently be only in the case of palpable excess being committed by the 
arbiter, that the Court would interfere with what he had done. A 
considerable degree of discretionary authority is necessarily vested in 
him, without which, few competent men would be willing to undertake 
the duty of arbiters ; because, otherwise, they might incur personal 
responsibility to men of skill employed by them, without having any 
relief, if they were found to have but slightly strained their powers in 
so doing. It would only, therefore, be in the event of palpable excess 
of power, that a Court could be expected to hold the parties not bound 
to remunerate the men of skill employed to the full extent which was 
awarded by the arbiter. 

420. It may be further remarked, that the claim of the men of 
skill so employed, for fair and suitable remuneration, arises from the 
fact of employment, and txom the work having been done by them, 
independently of any award for their payment being made by the 
arbiter. In the events therefore, of their work, under the remit, 
having been duly performed by them, and the submission thereafter 
falling without any award ; or in the event of their being otherwise 
left without an award for their payment ; their legal claim for remu- 
neration from both and each of the parties-submitters, jointly and 
severally, would appear to be nevertheless complete.' 

> MOjeod, Dec 17, 1825, 4 S. 335. The Sessioii Papen in White, July 7, 
1796 (633), and Mitchell, June 17, 1848, 10 D. 1297, show inddentally that the 
arbiter had taken the opinion of coonael for his goidanoe, aa to points of law arising 
under the submiasion, without this being objected to as vXbra vtrec 

* Macfiftriane, June 29, 1842,4 D. 1459. This was the case of a deik to thesab- 
mission ; but the principle would appear to apply equally to the remuneration of any 
other num of skill competently employed by the arbiter, in the business of the sub- 
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421. Even in the event, however, of the arbiter's award of remu- 
neration to men of skill being reduced, in whole or in part, it would 
appear that such a matter was so entirely distinct from the award 
proper, which dealt with the disputes submitted, that the award proper 
should remain entire and unhurt, though the decemiture for remunera- 
tion was set aside.^ But, in such a case, the personal liability of the 
arbiter, to the men of skill employed by him, would probably be 
appealed to. Where the arbitei's excess of power consisted in remit- 
ting to a greater number of men of skill than were at all requisite, he 
would seem to be personally liable, to the extent of fair remuneration, 
to every man of skill who had acted on his remit Where, on the 
other hand, the arbiter's excess of power consisted in having awarded 
too large a remuneration to one man, it would seem, that if that man 
obtained an amount of payment from the parties, equal to fair remu- 
neration, he should not have a legal claim against the arbiter for any- 
thing beyond that amount, unless there were some special grounds of 
liability attaching to the arbiter, besides that of merely having inserted 
a decemiture for an excessive sum in his award. Apart from special- 
ties, the true debt due to the. man of skill was just a fair and suit- 
able remuneration for his work. The award of any sum beyond that 
amount, being a mere gratuitous and harmless mistake committed by 
the arbiter, after all the work had been done, would seem to afford no 
ground of personal liability against himself. 

422. The precise measure of personal liability which an arbiter 
incurs towards those men of skill, whom he» acting within his powers, 
may employ in a submission, is not perhaps clearly settled. On the 
one hand, he is the direct employer of the man of skill, who acts on 
the arbiter's remit, and thereon gives his time, labour, and skill for 
the arbiter's behoof, in the first instance, and to enable him to perform 
his ofiicial duty. On the other hand, the arbiter's jfteo^i- judicial office 
is, in the knowledge of all concerned, purely honorary in itself, and 
may possibly lead to no pecuniary remuneration being made to him. 
It is scarcely within the fair limits of the imderstanding of parties, 
that such an honorary officer should make himself personally liable to 
a third party for performing a piece of business, which was substan- 
tially for the benefit of the parties-submitters alona Moreover, the 
arbiter, in making the remits and so giving the employment, was 
acting merely as the mandatary — ^the known mandatary— of these 
parties-submitters. The liability of both and each of the parties-sub- 
mitters, to remunerate the man of skill, was well known to all con- 
mission. [With regard to the liability of each party for the expenses of a sabmission 
imder the Lands Clanses Aet, 1846 (8 and 9 Viet., a 19, sec. 32), see Burnet v. 
Heniy, Not. 30, 1866, 5 Macph. 96.] 

^ Ghardener, July 10, 1741, £lch. Arb., No< 6 ; Jack, Mar. 6, 1777 (Dictj. Arbn., 
Appx. 5) ; and similar cases. 
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cerned at the time the remit was made. There would seem, therefore, 
to be much ground, both in law and in justice, for maintaining that 
the credit of the parties-submitters was sdone relied upon by the man 
of skill in undertaking the remit. But, until the point shall be 
authoritatively settled, it might perhaps be advisable, as a practical 
rule, to insert in every remit to a man of skill a clause intimating that 
the parties-submitters alone are to be liable to him for his remunera- 
tion.^ It is scarcely conceivable that, in any submission which was 
worth carrying on at all, there should not be one of the parties at least 
who was sufficiently solvent to induce a man of skill to act upon such 
a remit, and to look exclusively to the parties-submitters for payment 
of his remuneratioa' 



CHAPTER XII. 

POWEB OF ABBrrEB OVEB THE EXPENSES OF PBOCESS. 

423. It is usual to confer express power on the arbiter to award the 
expenses of process to either party. But, in the absence of such pro- 
vision, the power of dealing with the expenses nevertheless belongs to 
the arbiter by implication, unless the parties see fit positively to exclude 
it' This power belongs to the arbiter in all submissions, whether 
judicial or extra-judiciaL In the case of a judicial reference, the 
arbiter can award not only the expenses incurred before himself 
in the reference, but also the expenses incurred in Court, unless 
there be terms of special limitation introduced into the minute of 
reference.* 

424. In this, as in all other matters, an arbiter must strictly 
conform to the terms of the submission, and keep within his powers, 

^ This was done in the case of Mitchell^ June 17, 1848, 10 D. 1297 ; see SesB. 
Papers. 

> In Madeod, Dec. 17, 1825, 4 S. 336, an aooonntant brought his action for 
payment of his remuneration against the arbiter who had remitted to him, as well 
as against both of the parties-submittexs. No defences were lodged, except by one 
of l^e parties ; so that no discussion took place respecting the arbiter's personal 
liability. Decree vent against the arbiter in absenoe. 

' ''All submissions are a species of action in which the arbiter has the same 
power as a judge ; and, that being the case, although nothing is said about the 
matter, it is reasonable that he should have the power to give expenses." — ^Per L. 
Mackenzie, in Ferrier, Jan. 28, 1843, 5 D. 461. 

* Berry, Dec. 15, 1827, 6 S. 256 ; Smith, June 15, 1830, 8 S. 920 ; Fairley, 
Feb. 11, 1836, 14 S. 470 ; Robertson, Dec. 6, 1836, 15 S. 199 ; Ferrier, Jan. 28, 
1843, 5 D. 456, Affd. April 18, 1845, 4 Bell's Apps. 161. [Paul v, Henderson, 
March 15, 1867, 5 Macph. 613 ; Hilton v. Walker, July 2, 1867, 5 Macph. 969.] 
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w^tever these may be. Accordingly, where a party had sisted him- 
self in a submission only '' in the character of trustee " of one of the 
parties-submitters, the arbiter wieis held to have no power to decern 
against him, as liable for expenses, except in the character in which 
he was sisted, viz., as trustee.^ 

425. So, likewise, where certain conditions are pi^scribed in the 
submission for guiding the arbiter in determining which of the parties 
should be subjected in expenses, these must be strictly complied 
with, or the award will be (at least pro tanto) reducible as being idtra 
vires} 

^ During the progreBS of a submission, first, a voluntaiy tmstee of one of the 
parties-submitteis, and afterwards, on the party's sequestration, his statutory 
trustee respectiyely sisted themselves, each expreuly '' in the character of trustee." 
The arbiter gave an award against them, conjunctly and severally, for a large sum 
of expenses, and an action was raised to recover payment of the amount. The 
defence was sustained, that the award was uUra vire$. The opinions of the Court 
are not given. The L. Ordinaiy, in his note, observed that, " even on the suppo- 
sition that a person, by merely sisting himself in a submission, binds himself to 
implement the decision of the arbiter— which, to say the least of it, is questionable — 
the L. Ordinaiy does not think that the defenders, by sisting themselves expressly 
in the character of trustees, could, by any latitude of implication, be held as binding 
themselves to submit to any decree against them, except in that character." — 
Whitehead, Nov. 16, 1833, F. 0. It may be here remarked, that the plea of a 
trustee's want of trust-funds has been repeatedly overruled, when stated as an 
objection to a decemiture for expenses against him. See Gibson, May 25, 1833, 
11 S. 656 ; dyne's Trustees, Feb. 8, 1840, 2 D. 554 ; Torbet, Feb. 23, 1849, 11 D. 
694 ; Beadie, June 21, 1850, 12 D. 1069. 

s An instance of the strictness applied in construing such conditions occurred 
in Gye and Co., May 15, 1835, 1 S. and M. L. 747. An action of accounting was 
raised, concluding for payment of ;£500, or such other sum as should be found to 
be the balance due upon agency-transactions, embracing much detail, extending 
over a tract of time, and amounting to upwards of jC45,000. The action was judi- 
cially referred, the pursuers' demand being now stated at jCl20 ; and it was stipu- 
lated in the reference, that the referee should ordain ^ the losing party " to pay the 
expenses. The experienced accountant^ to whom the case was referred, ascertained, 
as the result of a careful examination of multifarious transactions and accounts, that 
a balance of only j^, 3s. 11^ was due by the defender. He intimated, at the 
same time, that these arose from " certain immaterial errors or omissions in the 
books which were under his (defender's) charge ; " " and that, keeping in view the 
extent and magnitude of the business under the defender's charge, the errors and 
omissions are less, in my ojnnion, than might reasonably have been anticipated." 
The referee, therefore, considered the pursuers to be truly and substantially ^ the 
losing party," and decerned against them for expenses. This decemiture was ob- 
jected to as vUra vires by the pursuers, on the plea that a pursuer who recovers a 
decree for any amount, however small, is not technically " the losing party,** seeing 
that the issue of ^ resting-owing " has been decided in his favour. The Court of 
Session were not moved by this reasoning, in the circumstances, and interponed 
their authority to the referee's report ; upon which the pursuers took the case to 
appeaL L. Brougham expressed great difficulty in affirming the judgment, be- 
cause, ^* unfortunately, according to the strict use of the words, ' the losing party ' 
must be the man who has the sum of £^f lis. 3d., or some such sum of money, 
awarded against him." His Lordship, however, affirmed the judgment, with a 
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426. Where it is intended to give power to the arbiter to decern 
for the expenses of recording the award or awards to be pronounced, 
it might probably be pmdent to insert this expiess power in the 
clause relating to expenses ; because the cost of putting a final and 
delivered award upon record may be plausibly alleged to be an 
expense which only has its origin and commencement at a date 
subsequent to that at which the subnussion had already closed.^ 

427. A judicial referee, in his report to the Crourt, found one of 
the parties liable in expenses, ** inclusive of the fee " to the referee, 
** if it shall be the pleasure of the Court to find him entitled to re- 
muneration*" An objection was taken to this finding, in favour of 
the referee himiiAlf^ as being incompetent But the Court unani- 
mously repelled it, found the referee entitled to remuneration, and 
remitted to the auditor to determine the amount of remuneration 
due to the referee and his clerks, when taxing the other expenses.' 

428. In a case in which the submission empowered an arbiter, in 
the usual terms, "to award to either party the expense to be incurred 
by him in the course of the submission," the arbiter found one of the 
parties entitled to his expenses, and decerned for the amount directly 
in the agent's name. He also decerned for the account due to the 
clerk of the submission directly in the name of the clerk. In a sus- 
pension, besides other reasons, it was contended that it was ultra vires 
of the arbiter to pronounce decree directly in name either of the agent 
or of the clerk, as neither of them was a party to the submission, and 
no special power to give decree in their names was contained in the 
submission. It was answered, that " it is the universal practice to 
pronounce decreets in favour of the derk, funninatim^ for his expenses; 

special dedantioo, ^ihst this order is made upon oonaideratton of aU Uie peculiar 
cironmatanoes of this partaonlar caae^ and that it ia not to be drawn into a precedent 
aa authoxiaing the inf erenoe, that a aubmiaBion to arbitoation, where the partaea agree 
that the arbiter ahaU order the losing party to pay the expenaee, either leaves the 
qtMHtum of expenaes in hia diacretion, or leavea it to him to detennine that any 
one is the losing party, other than the party against whom he makes his decreet- 
arbittal, upon the merits of the case, to any amoont" Peihaps it may be per- 
mitted to remark, that probably the parties themsehres had no great difficulty in 
disooTering which of them, in truth and substance, waa the losiog party. At the 
same time, the history of the caae suggests a caution aa to the aToidanoe of certain 
terms in framing any danse regarding the power to deal with expenses, either in a 
aubmiasion or a judicial reference. 

^ As to the expense of putting an interim award upon record, see Anderson, 
Feb. 6, 1836, 14 S. 447 ; in which it was observed by L. Gockbum, Ordinary, in 
his note to an interlocutor, which was adhered to by the Court : '^The objection, that 
the arbiter haa decerned for X8, 4s. lid., as the expenaes of recording the interim 
decree, is answered by the terms of the submission, which empower him to decide 
as to ^ all expenses to be incurred.' " It waa a submission of a process to arbitra- 
tion, and the arbiter was empowered ** to decide upon the question of expenses 
incurred in said process, and to be incurred in the course of this submission." 

'^ Baxter, June 1, 183S, 16 8. 1085. 
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and the agent is entitled, in like manner, to have decreet, \proprta 
nomine, for his client's expenses, the same as in the Ck)urt of Session." 
Li Moncreiff, Ordinary, in his interlocutor, found that there were no 
grounds of suspension '' inferring nullity, ex facie, of the decreet :" 
but, as the chaiger was confessedly in labouring circumstances, and 
as an action of reduction of the award had been raised, containing 
some reasons which required investigation, his Lordship qualified his 
refusal of the bill of suspension with a condition that the charger 
should find caution to repeat, in the event of the reduction being 
successful The Court adhered.^ 

429. From the note appended to L. MoncreifiTs interlocutor, it 
appears that it was solely to other reasons of suspension than that of 
the decree for expenses being in the name of the agent and the clerk 
respectively, that his Lordship attached any importance. The note 
specially adverts to these other reasons, and takes no notice at all of 
the reason relative to the expenses. And as that latter reason, if well 
founded in itself, was proved at once ex fade of the procedure, by a 
mere comparison of the terms of the submission with the terms of 
the award, it may be inferred that the Court had viewed the subject 
in the same light in which it appeared to L. Moncreiff. In addition 
to tins, when the decision in the case of Henry * is taken into view, 
there appears to be strong ground for concluding that, in the ordinary 
case, no sound objection could be stated against a decree for expenses 
being pronounced directly in the name of the agent of a party, in 
place of the party himself, wherever both the party and his agent 
request the arbiter to do so. 

430. The expenses awarded by the arbiter should always be 
taxed to a specific amount, pending the submission, and decerned 
for in the award.' Li one case, however, where an award found 
one of the parties liable to the other in two- thirds of his ex- 
penses, and did not modify or ascertain the amount of the expenses 
in question, an objection, which was founded on this circumstance, 
was repelled.^ 

^ Hood, Dec. 13, 1832, US. 209, and Sees. Pi^sen. 

' Jan. 29, 1835, 13 S. 361. In this case, one of the partieB-submitten asaigned 
his claim under the submisflion ; and, at the close of the procedure, the assignee 
produced the assignation in his favour, and craved decree in his name, in place of 
the cedent. The arbiter decerned in favour of the assignee, and the award was sus- 
tained by the Court. On the same principle, it would appear that an award, decerning 
for expenses directly in name of the agent, ought to be sustained, as he is the true 
creditor in such a debt. 

' [In the case of Hilton v. Walker, July 2, 1867, 5 Macph. 969, where the arbiter 
awarded expenses of a certain amount, the Court refused to remit the accounts to 
the auditor for taxation, although it was averred that the expenses awarded exceeded 
the sum actually incurred.] 

^ Paterson, May 15, 1829, 7 S. 616. The Court sustained the award, observing : 
*' As to the decree being for two-thirds of the expenses, that this was no ground of 
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431. Where an award, which is partially set aside in a reduction, 
contains a finding of expenses which have been awarded by the arbiter 
against the pursuer of the reduction, it will generally follow that the 
finding of expenses also must be reduced That finding is made by 
the arbiter, while he is necessarily in the belief that the whole award, 
as pronounced by him, is valid ; and guomodo constai that he would 
have found expenses, or at least the same amount of expenses, if he 
Jiad known that part of his award was invalid ? But, in a case where 
the Court held that the peculiar circumstances furnished clear internal 
evidence that the finding of expenses against a party was not^ in any 
degree, rested upon the portion of the award which was eventually 
reduced, their Lordships refused to reduce the finding as to expense& 
On appeal, the judgment was affirmed^ 

redaction, although, if the poisuer ahoold he charged for payment of an indefinite 
sum, he might be entitled to siupenoL" 

If the total sum of expenaee had been modified by the arbiter, it woald have 
been immaterial that the '' two-thiids " thereof had not been stated in figores, as the 
amonnt admitted of easy computation, and was a precise amount, the whole of 
which the arbiter himself had expressly awarded. But, as the case actually stood, 
an objection, certainly of some importance, was raised, which an arbiter, in point 
of prudence and correctness, should avoid, by always modifying any expenses allowed 
by him to a specific amount, and decerning for that amount himself. 

In connection with this subject, the case of Younger, Nov. 23, 1847, 10 D. 
133, deserves attention. In a submission between a land proprietor and a Railway 
Company, under the Lands Clauses Act, the arbiter found the Company liable in 
expenses, but did not tax them, or decern for any specific amount llie proprietor 
then brought an action to recover payment of his expenses. Various objections 
were stated to items in the account claimed ; but the defenders expressly waived all 
objection to the competency of the Court to entertain the action and dispose of its 
conclusions. The Court, while sustaining various objections, and decerning for the 
rest of the amount, thought it right to make express idlusion to the defenders' posi- 
tive waiver of any plea regarding the competency of the action ; and their Lordships 
did so, in terms sufficiently pointed to make it evident that an arbiter should not 
leave room under his award for any such plea being raised in future. 

^ Ferrier, Jan. 28, 1843, 5 D. 456, and April 18, 1845, 4 Bell's Apps. 161. 

The Court felt considerable difficulty in disposing of this point in the case. L. 
Fullerton observed : " There is, no doubt, a difficulty as to the arbiter's award of 
expenses. It is said that it must &U, because one point decided by the arbiter is 
now found to have been vUra vim eompromisii, and it cannot be known what effect 
that finding may have had on the arbiter in giving expenses. This plea would have 
been conclusive, had the question been raised at the instance of the party who has 
got the benefit of the decree. But there is a great difference between that case and 
the present, where it is admitted that the claim (now found to have been ultra vins 
of the arbiter to decide) was advanced on the part of the pursuer, and, to a certain 
extent, decided in his finvour. He now says that the finding of expenses must have 
been influenced by the opinion of the arbiter on the question so raised, and that if 
it had been thrown out of view, rum cojutat that he would have given expenses. 
Now, how can this be maintained, when, if the arbiter had taken the view which he 
ought to have taken, he would have repelled the chiim as iiUra vires compnm%8ii^ 
and the pursuer, instead of getting £12, 4s. Sd., would have had his daim repelled 
out and out, with expenses? There is no ground, therefore, for holding that the 
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CHAPTER XIII. 

POWER OF ARBITER IN DEALING WITH PENALTIES. 

432. It is usual that the parties, besides binding themselves to 
implement the arbiter's award, adject a special penalty to be incurred, 
in case of failure to perform this obligation. But unless in so far as 
the parties have expressly agreed in the submission, to subject them- 
selves to a penalty, the arbiter has no power to impose any.^ 

433. In the event, however, of an arbiter's either imposing a 
penalty, where none was stipulated in the submission, or a penalty 
greater than the sum so stipulated, the Court incline to treat it as an 
excess of power in an isolated maimer, which does not annul the rest 
of the award, though it is necessarily null in itself. They, accord- 
ingly, reduce the award, if it be otherwise unimpeachable, only in so 
far as regards the penalty ; or they restrict it in so far as regards the 
excess of the penalty, as the case may be.' 

434. The object of inserting a penalty in the contract of submis- 
sion, is to enforce specific and prompt implement of the award ; not 
to substitute either a fine or a money-compensation, in lieu of sucU 
implement The style of the submission should, therefore, bear that 
the penalty is to be exigible ** over and above performance." * But al- 
though these words should be omitted, it would appear that a party 
would be entitled to compel specific performance not the less because 
of the adjection of the penalty, such being the true meaning and 
import of the contract.^ 

finding of expenses was at all affected by the arbiter's view of the question, which 
was uUira vires ; for I think, bad he taken the proper view, the finding would have 
been aforUcri," 

L. Pres. Boyle and L. Mackenzie placed their judgment on "the special ground,'' 
that the porsner had maintained in the submission, that it was competent to the 
arbiter to decide on that question which was afterwards found to be vJUra vvtm. 
*' He was, therefore, the person who caused the decision which has been reduced to 
be pronounced." L. JeflErey concorred, and obsenred : " Suppose the pursuer, in 
the course of the submission, had seen that this point was going against him, and 
that he had prevailed on the arbiter to think that he had no power to decide it, I 
think he would have found him liable in expenses, in respect the discussion was 
introduced by himself." 

^ 4 Ersk. 3. 32 ; Gairdner, July 10, 1741 (627) ; Orosat, Jan. 24, 1739 (626). 

' Macilhose, July 13, 1738, 6 Suppt. 204. By their interlocutor, the Court 
" restrict the penalties in the decreet-arbitral to the penalty contained in the sub- 
mission, and repel the nullities proponed on these grounds," etc. — See also Gairdner 
and Grosat, iupra, 

3 Jurid. Styles (3d ed.) % 164 (4th ed., 2, 257).— See Appendix. 

* 1 St 17. 20 ; 3 Ersk. 3. 86 ; 1 Bankt 23. 12 ; Bell's Pr., sec 34 (3). <<The 
stipulation of a penalty (unless when expressly so declared) is not held to dischaige 
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435. It lias been formerly noticed, that the effect of the submis- 
sion and the award, taken together, is to produce a binding contract, 
the obligations of which, Mnc inde, are to be gathered from the 
findings and decemitures in the award. When, therefore^ the sanc- 
tion of a specific penalty has been agreed to in the submission, and 
the arbiter accordingly ordains the parties to implement the award, 
under the sanction of the said penalty, the operation of that sanction 
is analogous to what it would be, if annexed to a simple personal 
contract, in which (without the intervention of any submission) the 
parties had undertaken obligations of the same tenor with those re- 
sulting from the findings and decemitures of the award. If, there- 
fore, the award decerns against a party for the payment of a sum of 
money, under the penalty contained in the submission, the operation 
of the penalty would appear to be the same as if that party had, in a 
simple personal bond, bound himself to pay that sum of money, under 
the said penalty. The penalty, accordingly, whatever its amount, 
will merely cover the creditor's expenses, necessarily incurred in 
making the debt effectual ; subject to the various modifications which 
the Court have recognised in estimating the extent of that liability,^ 
in different circumstances. In like manner, if the award contains a 
decemiture against a party, adfactvm prestafUhim, under the penalty 
contained in the submission, the legal operation of the penalty would 
appear to be the same as if it had been adjected to a simple personal 
contract or bond, ad/adum prestavdvm, of the same tenor with the 
award. The doctrine as to the practical effect of a penalty adjected 
to such a contract, involves various nice questions in its application, 
but these are not proper to the law of arbitration ; they belong, on 
the contrary, to the general law of Scotland, on the subject of con- 
tract obligatioa* 

436. It may be doubted whether the use of penalties in a submis- 
sion has been made as fully available in practice as it might be. Con- 

the obligation on payment of the penalty." See alao Broomfleldi Augiut 11, 1753 
(9446). 

It would seem to have been otherwise by the law of Borne. ^ Jure Pandeo- 
taruim, Bententise ab arbitro compromissario diets, Lb solus effectos est ; ut, si ei 
paritum non esset, committeretur p8Bn» compromissa : csBterum, nee actionem 
Judicati, nee exceptionem rei Judicata, parit.*'-*Pothier ad Pand., L. 4^ t. 8^ seo. 
4, art. 3 (54). 

» Cooper, Jan. 4, 1740 (10044) ; Young, May 21, 1796 (10053) ; Gordon, Nov. 
S7, 1761 (10050) ; Allardes, June 19, 1788 (10052) ; Bamsay, June 22, 1826, 4 S. 
744 ; Inglis, June 23, 1825, 4 S. 114. 

« 1 St. 17. 20 ; 3 Erak. 3. 86 ; Bairdner, July 27, 1706 (10043) ; Wright, Feb. 
^, 1826, 4 S. 440 ; Mackenzie, June 18, 1811, F. C. ; Bell's Pr., sec. 34 ; 2 Hunter, 
464, and 497, ^ m?., [4th ed., 495, and 531, d Mg.] ; Karnes' Pr. of £q., L 349 ; 
Anderson, Feb. 6, 1836, 14 S. 447. See the difference between proper penalty, 
and pactional or liquidate damages, fully discussed in Johnston, Mar. 6, 1861, 23 
D. 646. 
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sidering the many lecommenclatioQS which the system o£ arbitration 
possesses, it would probably be much more resorted to, if effectual 
means existed for catting off undue delays in expediting the progress 
of a submission. This might apparently be accomplished, to a con- 
siderable extent, by intrusting to the arbiter the power of imposing 
moderate penalties (not exceeding a certain maximum) on either party 
who failed to lodge a paper, for example, or to lead a proof, or to be 
prepared for a debate at the time fixed, and who had no sufficient 
excuse to offer for such failure. At present, an arbiter^s power of 
compulsitor Appears to consist chiefly in cutting off, &om the dilatory 
party, the power of leading his proof, or debating his case, eta But 
this is a power of so severe and unsatisfactory a character, that an 
arbiter will not resort to it on slight occasions ; whereas the power 
of exacting a moderate penalty, as it might be freely and constantly 
enforced, for every default, would have a strong practical tendency to 
insure regularity and despatch.^ 



CHAPTER XIV. 

rOWEBS AND DUTIES OF THE OVEBSMAN. 

437. It has already been noticed, that where two arbiters are 
appointed, it is necessary to guard against the contingency of their 
disagreeing in opinion, by providing, in that event, for the devolution 
of the submission upon an Oversman or Umpire, with whom it then 
rests to decide the matters in dispute by his award. The subject of 
Devolution has already been considered (p. 185), but a few observa- 
tions may be added respecting the position and the office of the 
oversman. 

438. When a minute of devolution has been executed, the first 
act of the oversman should be to sign a minute accepting of the office; 
unless, indeed, the oversman has been appointed in the outset of the 
submission, and has accepted before the devolution was executed. The 
oversman's minute of acceptance is in the same terms as that which 
an arbiter signs at entering on his oflice.' 

439. An oversman will learn the extent of the subject-matter 

^ It must be admitted that some difficulties might be experienced in attempting 
to ihtroduce this suggestion into practice. But they do not appear to be insur- 
mountable. Some observations on the subject will be found in the Appendix. 

^ See Appendix : Mmute of Acceptance. 
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devolved on liim, and of his powers in dealing with it, from the terms 
of the contract of submission, taken together with those of the minute 
of devolution, and of any part-awards which may have been pro- 
nounced by the arbiters. 

440. An oversman should, immediately after acceptance, examine 
the date of the last prorogation of the submission, so as to ascertain 
at what time he himself should execute a prorogation, if so authorised. 
Otherwise, a lapse of the submission may unexpectedly occur, as the 
act of devolution does not, in itself, prorogate the submission, or add 
in any degree to the length of the term of submission then current^ 
Undoubtedly, it is the especial duty of the clerk to the submission to 
keep the arbiters and oversman duly advised respectively, as to the 
time when a prorogation is requisite. But instances of remarkable 
and fatal omission in this respect are not unknown ; and it may be 
useful that the arbiters and oversman should themselves keep an eye 
on this vital matter also. 

441. An oversman will take an early opportunity, after accepting 
the submission, to examine carefully into the state of the process of 
submission, in order to make up his mind as to the course which he 
ought to follow in dealing with it He will, accordingly, take into 
consideration any proof and written pleadings which may have been 
before the arbiters' and also any noCTfpinion which xnay have 
been issued by them. It is generally desirable (though not essential) 
that he should be in possession of the views respectively entertained 
by the arbitera on the mattera devolved on him. But all this is for 
his own information merely ; and, as it is by his own judgment and 
conscience exclusively that he must be guided in making up his 
award, he is under no obligation to content himself with the proof 
which may have been led, or the pleadings which may have been 
lodged before the arbitera. He may order further proof or pleadings, 
if he thinks fit 

442. (xenerally speaking, an overaman's duties and functions, on 
all questions relating to the leading of proof, or hearing of parties, or 
general conduct of the submission, are the same as those of the arbi- 
tera, which have been already considered in the preceding chaptera of 
this Book. An overaman is, in effect, a sole^ arbiter, both in regard 
to his powera, and in regard to his duties. 

443. It follows, therefore, that if there has been proof led before 
the arbitera, and written pleadings lodged on the merits, and if the 
overaman conscientiously considera that his mind is thereby suffi- 
ciently instructed by these to form a just judgment on all the matter»in 

^ SuprOj sec. 369. 

' ** In a submission, with a power of devolution, the devolution made by the 
arbiters is just a submission in succession to the primary one, either wholly, or pro 
jgarU.^'-l^eT L. Wood, in Lang, Nov. 23, 1862> 16 D. 42. 
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dispute, he is entitled to give foxth his award without further plead- 
ings, whether oral or written, and without further proof.^ 

444. But it seems almost always to be advisable, that the overs- 
man should issue Notes of his own opinion to the parties, and should 
also afford them an opportunity of being heard by himself before he 
gives forth his award. Undoubtedly, there may be cases where an 
oversman may, with perfect propriety, dispense with this ; but, in 
general, his procedure will neither be as satisfactory to the parties, 
nor as considerate in itself, as it ought to be, if he gives no oppor- 
tunity of a hearing before himself, in the event of either party de- 
siring it 

445. If the submission has been ambiguously expressed in regard 
to the extent of the powers conferred on the oversman, the Court 
have inclined to hold them to be presumably the same as those con- 
ferred on the arbiters, at least where no reason was indicated in the 
submission why the parties should have desired to make a distinc- 
tion in this respect between the arbiters and the oversman. To per- 
form similar duties, the oversman has presumably received similar 
powers. Accordingly, in both of the cases of Macbryde and Glover, 
when an attempt was made to reduce an oversman's award, on the 
ground that the submission had fallen before it was pronounced, 
inasmuch as the oversman had received no power of prorogation, the 
Court held that, according to the £edr and reasonable construction of 
the submission, the same power of prorogation had been bestowed 
upon the oversman as confessedly had been bestowed upon the arbi- 
ters.^ But it will be observed, that the power of prorogation, when 
exercised by an oversman, is incapable, in its own nature, of pro- 
longing the term of the submission, excepting in regard to those sub- 
jects which have been devolved on himself,' and over which alone he 
possesses jurisdiction. 

^ Parties named an OTenman at the outset of the submiBsion ; he attended with 
the arbiters at the taking of the proo^ and was present with them at an inspection 
of premises, and at the hearing of parties. This was done with a view to his 
thereby informing his mind, so as to prepare him for acting as oversman in the 
eyent of a derolution. Thereafter, the arbiters differed, and devolyed. The overs- 
man issued a draft of his award, upon which one of the parties applied to be heard 
before him, but did not allege any special ground for the application. The overs- 
man refused the application, and issued his award. In a reduction, it was pleaded 
that as the only hearing which had taken place in the presence of the oversman was 
then necessarily addressed only to the arbiters, and as the oversman had not been 
then clothed with his office by devolution, there had in reality been no hearing before 
him qua oversman at aU. The Court, however, sustained the award, holding that 
it was no objection that the oversman had pronounced it on information acquired in 
his capacity of oversman-elect.— Crawford, Feb. 4, 1858, 20 D. 488. 

> Macbryde, July 21, 1748 (657) ; Glover, Feb. 11, 1805, 4 Paton, App. 655. 
See cases more fully noticed aiipro, pp. 182, 183, notes. 

> Lang, May 8, 1855, 2 Macq. 102. See supra^ p. 184, notes. 
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446. The xesalt of the opinions in Lang's case seems to be» that 
under the ordinary contract of snbmissiony the jniisdiction conferred 
respectively on the arbiters and the oversman, is of a '' snbstitational " 
character, the latter only commencing where the former ends ; and 
that, when the arbiters have executed a devolution upon the overs- 
man, whether of the whole submission or of a part^ thqr themselves 
are thereby entirely fwn/di. No inconvenience need ever arise from 
this, as the usual and proper course, when a devolution becomes 
necessary, is for the arbiters to exhaust the submission, so far as they 
are agreed, by an interim decree, if they have power to pronounce one, 
and to devolve the submission qpu)ad uUra ; or else, if they have no 
such power, in respect of their differing in opinion, to devolve the 
whole matters submitted on the oversman. In either way, the con- 
nection of the arbiters with the submission ceases from the date of 
the devolutioa And in either way, the whole submission is appro- 
priately disposed of, in accordance with the powers conferred respec- 
tively on the arbiters and oversman. 

It appears unnecessary to add further details respecting the powers 
or duties of the oversman, or sole arbiter, as this would only involve 
a recapitulation of what has been already said respecting the powers 
and duties of arbiters. 



BOOK IV. 



THE AWARD, OR DECREE- ARBITRAL. 



447. ** A DECREET-ABBiTBALy or award, is a sentence proceeding 
upon a submission or reference to arbiters." ^ It embodies the de- 
liverance by which the arbiters decide, in whole or in part, as the 
case may be, the subject-matters of the submission. 

448. In construing an award, it would appear that the law of 
Scotland ^ follows the same rule which has been adopted in England, 
where it is held that " an award is to receive a liberal and sensible 
construction, and, as far as possible, to be governed by the intent of 
the arbitrator." " 

449. As an award is the official sentence of an arbiter, it requires 
to be duly executed and signed by him before the expiry of his office. 
After the close of the term of the submission, the arbiter Ib fundus 
officiOy and possesses no more power to pronounce, or even to sign, a 
sentence, binding on the parties-submitters, than to pronounce or sign 
a sentence binding upon any other third parties whatever.^ Where 
there are more arbiters than one, all the arbiters (or a quorum, as the 
case may be) must have signed before the submission expires. The 
necessity of signing before becoming functus officio applies equally 
whether the arbiters are to be Tendered functi by the expiry of the 
submission, or by the devolution upon an oversman, of so much of 
the submission as the arbiters had not themselves agreed upon.^ 

450.- Instances have repeatedly occurred, in which arbiters, agree- 
ing with each other, have expressed their views or opinions on the 

> 4 Enk. 3. 29 ; 1 Bankt. 23. 20. > 4 Erak. 3. 32. 

* Btua. 488, [4th ed., 491]. '* The Gonrts of law will always constarae awardB, 
and hear motianB respecting them, with a desire to sustain the judgment of the 
tribunal which the parties have selected, and which, in so many instances, acts 
most beneficially for them." — ^Boss. 674, [4th ed., 672]. At the same time this 
favourable leaning will not be earned too far, because ^* awards are to be construed 
sensibly, as all other instruments." — Per Coleridge^ J., in Stonehewer, Jan. 14 
1845, 9 Jur. 203. 

« HamOton, Jan. 30, 1608 (643) ; Freeland, Feb. 28, 1666 (646) ; Pitcaim, 
Dec 2, 1680 (647) ; Donaldson, Jan. 26, 1770 (Dicty. Arbn., Appx. 1). 

» Lang, Not. 23, 1852, 15 D. 44. Supra, p. 184. 
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subject-matters of the submission, in signed Notes or Minutes, and 
have afterwards hecome fundi before executing an award. In these 
cases, it has long been held that the defect was irremediable, — ^the 
office of the arbiters being gone, and no power thereafter remaining 
with them to execute a formal award, even in precise conformity 
with their own signed minutes or notes.^ 

451. Some of the requisites of an award appear to relate more 
particularly to its form, and others to its substance. These may be 
taken in their order. 

452. With respect to the form of an award, it is necessary, in 
order to its being valid and effectual, independently of all aid Arom 
homologation, or m intervewtus, that it be either holograph' in the 
case of a single arbiter, or a probative writ in the case of one or 
more arbiters.' It must, as already noticed, be fully executed before 
the expiry of the submission;^ but it is not necessary, where there 
are more arbiters than one, that all of them should sign at the same 
time.* 

453. But a party may be ban*ed by homologation, or by m inter- 

^ ^' Since the case of Haliburton in 1708, and the second case of Short in 1711, 
it appears to me that all the decisions on thb matter are consistent, and all lead to 
this result — that no informal Notes of arbiters, though signed and expressing their 
opinion at the time, have any effect as expressions of opinion, binding upon the 
parties-submitters." " It is said that the Notes are good as a warrant for the 
execution of the subsequent formal decree-arbitraL But if such Notes could be 
yiewed in that light, how could they hare been reduced, sa in the case of Rundman, 
and other cases referred to ? If warrants, they must have stood in that character ; 
and the result must hare been, not the reduction of the ralid warrants for a formal 
decreet-arbitral, but the sisting of the cause, until the arbiters had an opportunity 
of reducing them into the proper and authoritatiTe form.** — Per L. Fullerton, in 
Lang, Not. 23, 1852, 15 D. 44. See also Runciman, May 24, 1831, 9 S. 629 ; 
Haliburton, July 28, 1708 (16970) ; Short, July 3, 1711 (16867). 

* £. of Rothes, Dec. 9, 1635 (12605), and 1 Suppt 358. See also 1 Bankt. 
23. 8, observing, however, that, in so far as the passage relates to prorogations, 
the law is now different 

s Percy, Not. 25, 1808, F. 0. ; Haliburton, July 28, 1708 (16970) ; Short, 
July 3, 1711 (16867). In one old case, where four arbiters subscribed unieo 
cowUxkk, ^' the Lords found that, there being four judges subscribing, they nught 
be witnesses to others, as in charters subscribed by a conTent" — Moncur, June 22, 
1615 (644). This should not now be relied on. [In the case of Dykes v, Roy, Jan. 
13, 1869, 7 Macph. 357, an award in re mereatorid, signed by the arbiter, and of 
unchallenged genuineness, was sustained, although neither holograph nor tested.] 

* At an earlier period, some dedsions of a different import were pronounced : 
Forrester, Mar. 27, 1633 (645) ; £. of Crawford, Jan. 4, 1699 (649) ; but these 
are now oyerruled by the cases above quoted. See an instance, in which an attempt 
to supplement a defective award, ex pat f<ieto, was disallowed by the Court : 
Campbell, July 2, 1831, 9 S. 875. 

ft M'Quaker, Mar. 19, 1859, 21 D. 794. 

It would appear to be otherwise in England. '* Where there are several arbi- 
trators, all should execute at the same time, and in presence of each other." — ^Ross. 
243, [4th ed., 233]. See also Anning, Jan. 19, 1858, 27 L. J., 145 Ex. 
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vetUvs, from challenging an award, in respect of its informality. . In 
any case of ordinary personal contract, where the rights of the parties, 
hine inde, depend upon their mutual consent, the equitable doctrine 
applies, which allows the adhibition of that consent to be proved by 
acts of homologation, or the power of repudiation to be baired by acts 
of m inUrventus, The law of submission is, for the most part, essen- 
tially contract-law; and the equitable doctrine in question, where 
there are facts to support it, will bar the challenge of an informal award.^ 

454. It would appear, from some old decisions, that formerly parties 
had occasionally specified, in the submission, a precise time and place 
for pronouncing the award. But this practice, which does not appear 
to possess any advantage, and which may be attended with much in- 
convenience, seems to have entirely disappeared.^ 

455. The general form and tenor of the award will best be seen 
by referring to the examples of the more ordinary class of awards, 
which are given in the Appendix. The chief clauses of the award 
are the Narrative or Introductory Clause, the Adjudicative Clause, 
and the Testing-Clause. There is generally also the important ancil- 
lary Clause of Begistration. 

456. The narrative or introductory clause sets forth, in terms as 
concise as maybe consistent with perspicuity and accuracy, the names 
and designations of the arbiters — the particular submission under 
which they are acting, and their acceptance of the same — ^the parties- 
submitters — and the subject-matters submitted. In making these 
several statements, it is necessary to be guarded and accurate. It will 
generally be found advisable to describe the matters submitted, as 
nearly as possible, in the same language which has been used in the 
submission itself. The powers conferred on the arbiters are also often 
referred to ; but this is not material, unless where powers of an extra- 
ordinary or special kind have been bestowed. The introductory clause 
then usually gives some succinct account of the procedure which has 
taken place under the submission, and of the means adopted by the 
arbiters for informing their minds, such as proof, hearing, inspection 
of premises, etc.' 

^ Dundee, PerUi, etc., By. Co., Jan. 31, 1851, 13 D. 552 ; Telfer, Jan. 21, 
1735 (17032); Hepbarn, Dec. 1, 1736 (5658); l^ylor, Nov. 25, 1800, F. 0. 
[Elgin Lnnacj Board v. Bremner Mid Elder, July 10, 1874, 1 B. 1155 ; affd. June 
24, 1875, 2 B., H. L., 136. See also note 3, p. 45.] 

* Bonar, Mar. 7, 1505 (635) ; Campbell, Jan. 28, 1612 (655) ; Balf. Arb., 414. 

Apparently the practioe was borrowed from the Boman Law, which required 
that an arbiter should deliver his award in the presence of the parties ; utraque 
parte pratmU, — ^Voet ad Pand., L. 4, t. 8, sea 15. ^ Plane diem, compromisso 
insertum, referre, id est, antevertere, et ita matnrius adjudicare, arbiter, invitia 
litigantibus, prohibitus est." — Ihid. sea 17. '^Necesse, insuper, ut loco debito, 
feratur sententia." — Ifnd, 

' It has been held in England, with respect to some h\ae recitals, that they did 
not vitiate an award. The award *by an umpire ^ is not vitiated by a mistsira in 

Q 
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457. This prepares the way for the essential and distinctive clause 
of the award, viz., the Adjudicative clause, which embodies the sen- 
tence or judgment of the arbiters disposing of the matters submitted, 
by pronouncing such findings or decemitures as they hold to be 
requisite and appropriate. According to invariable practice, this 
clause states, as preliminary to setting 'forth the judgment, that the 
arbiters are ''now well and ripely advised" in regard to the matters 
submitted, and that they have ''God and a good conscience before 
their eyes." Nothing can be more appropriate than this solemn declar- 
ration, which is made by the arbiters, as the immediate preface to the 
delivery of their judgment This appears, in truth, to be the equiva- 
lent, in this private procedure, to the oath de fiddi (idministraiioTU 
officii, which a public judge takes at entering upon his office. And 
considering the amplitude of the trust which is reposed in an arbiter, 
in respect to which his own ''good conscience" is so largely relied on, 
in place of all other safeguards, the importance of his recording in 
his award this solemn appeal to the Great Searcher of all hearts, is 
striking and undeniable. No arbiter will ever omit these words 
intentionally, nor wiU any careful clerk to a submission ever fail to 
see that they are duly set forth. 

458. It has been doubted, however, whether the omission of these 
words would be fatal to an award. Bankton has stated his opinion, 
that such an omission would be " no nullity." ^ And there are strong 
reasons which might be adduced in support of that opinion. It does 
not seem that the mere omission of these words could, per se, rear up 
a case of either falsehood, or bribery, or corruption, against the arbiters, 
according to any construction of the Act of Begulations, however 
strained. And even taking the broader ground, that gross violation 
of duty by an arbiter towards the parties is a reason for setting aside 
his award ; and further, that his delivering an award without having 
God and a good conscience before his eyes at the time of doing so, 
would undoubtedly be a gross violation of his duty ; still it would seem 

the recital of the award in the ChriBtian name of one of the original arbitratorB 
who appointed the umpire, or by a statement that the umpire was appointed by 
the partiee, when he was, in fact, chosen by the aibitezs."— Buss. 263, [4tk'ed., 
243]. 

^ 1. 23. 11. It appears from the Session Papers in a recent case (MacNair, Feb. 
16, 1856, 17 D. 445), that an award was given in the form of a missive addressed 
by the oveisman to the parties, which briefly and concisely stated his opinion, 
without the use of any words of style, and, in particular, without the declaration 
that, in deliyering his opinion, he had Qod and a good conscience before his eyes. 
The award was keenly attacked on other grounds ; but no reason of reduction was 
rested on the omission of these words. It Ib true, that the whole procedure was of 
a less formal character ; but that would scarcely sufBice to dispense with the words 
in question, if they were of the essence of an award. Yet it seems probable, that, 
in omitting the words in question, the award in MacNair's case is only an example 
of what is not uncommon, where the procedure is not in professional hands. 
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to be a veiy difficult position to maintain, that the mere absence of the 
words in question from the body of the award, was to be held prohaiio 
probata of the fact» that the arbiter had Tiot God and a good conscience 
before his eyes in reality, though he had inadvertently omitted to say 
so.^ It is unnecessary, however, to pursue further a speculation which 
can at present be of little practical value. The law on this subject 
will not be known until some decision of the Court, in an actual 
case, shall settle the question. In the meantime, every arbiter will, 
of course, carefully observe, that these most important and appro- 
priate words are introduced into his award, consistently with invari- 
able practice. 

459. The adjudicative clause disposes of the expenses, including 
the account to the clerk of submission, as well as of the merits of the 
submission. It also ordains the execution of any discharges or other 
deeds hinc inde, or the performance of any facts, with which it may 
belong to the arbiters so to deal in the particular case. It enjoins 
fulfilment of the sentence, under the penalty contained in the sub- 
mi^ion, over and above performance. And where the arbiters are 
empowered to that effect in the submission, they also appoint or 
authorise registration of the submission, the acceptance, and the 
award ; as well as of the prorogations, if any have been made. In 
the case of an award by an oversman, the registration will further 
include the devolution, and any prorogations which may have been 
made by the oversman himself.' 

460. The Testing-clause of the award is similar to the testing-clause 
of any other probative writ. It must set forth the name and designa- 
tion of the writer of the award, and of each of the subscribing wit- 
nesses who attest the signatures of the parties ; and also, where the 
award is not written on one sheet, it must state the number of pages 
of which it consi8t& It should likewise mention the date and place 
of subscription.' 

461. It was on one occasion objected, that the award was not 
written by the clerk to the submission, but by another person whom 

^ See, however, the yiew indicated on this subject in Russell's '' Theory of Con- 
Teyandng," p. 117, and Parker's Notes, p. 170. It may be also noticed, on this 
subject, that, in the pleadings in Woddrop, Feb. 4, 1794 (628), the following pas- 
sage occurs in Finlay's answers, p. 21, to Woddrop's reclaiming petition (Sess. 
Pap.) : — ^ In a veiy late case, which still depends in Court, a decreet-arbitral was 
challenged because the arbiter had not said in his decreet that he had Qod and a 
good conscience before his eyes. Tour Lordships, in that case, allowed the arbiter 
to be examined in explanation of his decreet-arbitral ; and he was accordingly 
examined, in consequence of a remit to the Lord Eskgrove, Ordinary." On the other 
hand, an opinion of counsel on a joint-memorial, which was held to amount to a sub- 
mission and judgment, does not require the customary appeal to Qod and a good 
conscience. — Fraser, July 29, 1850, 7 Bell's App. 171. 

* See infra, R YI. Chap, x., Action, etc., upon an award. 

3 Menzies' Lect., 117 et seq., (4th ed., 124) ; and 19 and 20 Vict. c. 89. 
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the arbiter employed for that purpose, notwithstanding that there was 
a clerk to the submission, who had been duly appointed by the arbiter. 
The objection was repelled.^ 

462. In another case it was maintained, that, as it is illegal in the 
clerk of a Court to act as agent before the Court, so it was at least 
equally objectionable, that the agent of one of the parties had acted as 
clerk to a submission, and had written the award, for the signature of 
the arbiters. In the particular circumstances, it would appear that 
this objection had not been much pressed on the Court ; but those 
Judges who adverted to this point, intimated, that while it would have 
been a grave objection, if the agent of one of the parties had acted as 
clerk to the submission (an officer to whom the arbiters often look for 
advice), they did not hold that the facts of the case made room for 
the objection to apply .^ 

463. Where an award is made in England, Holland, or elsewhere, 
and is duly authenticated according to the law of the place where it 
is executed, it will be held valid in Scotland, though not probative 
by the law of Scotland.' But this rule will not apply, if the contract 
of submission itself has prescribed the execution of an award according 
to the Scottish form.^ 

464. With respect to another particular connected with the formal 
execution of an award, viz., its being dated on a Sunday, the following 
doctrine has been delivered by Bankton : " It is r^ular and decent 
not to pronounce an arbitral decree on a Sunday, or other holy day," 
" but I conceive it would be no nullity." ^ There are various cases, 
in which private deeds, executed on Sunday, have been sustained, and 
which would seem to support Bankton's opinioa It is otherwise with 
public judicial acts, of a civil nature, such as arrestment, inhibition, 
etc., which are null« if executed on a Sunday.* But a contract of sub- 

^ E. of Hopetonn, Mar. 6, 1856, 18 D. 739. See mterlocator, p. 772. 

* Mowbray, June 2, 1848, 10 D. 1102. See opinion of L. Medwyn, p. 1119, 
and L. Oockbam, 1124 

» See B. VI. Chap. xiv. 

^ E. of Hopetonn, Mar. 6, 1856, 18 D. 739. It may also be noticed, that in this 
case, the question waA raised, whether a different test oi the authenticity of a foreign 
award mig^t not be legitimately resorted to. 

^ 1 Bankt 23. 16. The reason which he assigns is, that it is ^^an office of 
humanly to agree parties by ending controyersies. amicably." Withoat relying 
too mudi on this as a special^, there are yarions analogoos cases, in which the 
priyate deeds of parties haye been held legally yalid, though executed on a Sunday ; 
and which could not haye been so decided upon any principle which would not 
equally support the yalidity of an award. Thus, a bond, signed on a Sunday, was 
held yalid — Duncan, 1684 (15003) ; and a bill was held yalid, though signed on a 
Sunday. — Macpheison and Co., 1824, reported in Thomson on Bills, 2d ed., p. 65, 
[ed. 1865, p. 39]. In this case, the interlocutor pronounced by L. Mackenzie, Ordi- 
nary, was acquiesced in. It has been enunciated, as a general doctrine, that " bargains 
and engagements, made on Sunday, are not null in Scotland."— Bell's Pr., sec 44. 

• Oliphant, Feb. 3, 1063 (15002) ; Forbes, Jan. 17, 1702 (15003). 



B. IV.] THE AWARD, OR DECREE-ARBITRAL. 246 

mission, and the award following thereon, belong to the class of 
private contracts. 

465. In the case of an award by an oversman, it mnst set forth, 
in gremio, that the arbiters had differed in opinion, as it is only in 
that event that the authority of the oversman could, under the terms 
of the submission, be called into operation. This statement has been 
held to form so essential a portion of such an award, that the absence 
of it laid the award open to reduction. An offer of proof by the oaths 
of both the arbiters, that, in point of fact, they had differed before 
devolving the submission, was rejected by the Court, as incapable of 
curing the defect, which was inherent in the constitution of the award,^ 
as it stood at the close of the submission. 

466. In the ordinary case, an award can be issued only in favour 
of one of the original parties to the submission, or his representative, 
when the submission includes representatives. In one instance, how- 
ever, where a party, during the dependence of a submission, assigned 
his claim, and whole right and interest, specially empowering his 
assignee to obtain an awud in lus own name, it was held competent 
for the arbiter to pronounce an award which narrated the assignation, 
and decerned in favour of the assignee. But, considering the extreme 
delicacy involved in such a proceeding, as is pointed out in the note 
of L. Moncreiff, Ordinary in the case, it would seem prudent, in the 
meantime, to regard the decision as a precedent only in circumstances 
which are substantially the same with those which there occurred' 

467. With respect to the requisites of an award, in point of sub- 
stance, these have necessarily been to a considerable extent already 
investigated, especially when examining the powers and duties of 
arbiters. Some of the following topics may, therefore, be more lightly 
touched upon than would otherwise have been required. 

468. Every award must, in substance, be essentially the actual 
judgment or sentence of the arbiters who pronounce it. It must be 
the embodiment of their own opinion, as private judges, on the merits 

^ Qoidon, Not. 30, 1716 (655). The Court ^ found the decreet-arbitral, not 
bearing the arbiters to haye yaried, noil, and that the nuUity could not be supplied 
by an after probation." See also 4 Ersk. 3. 29. [Frederick v. MaiUand and 
Cunningham, July 7, 1865, 3 Macph. 1069.] 

In the subsequent case of Dunsmoor, July 30, 1745 (656), the submission bound 
the parties to implement ^' whateyer the two arbiters, or, in case of yarianoe, any 
one of them, with the oyersman, should adjudge," etc. An award was pronounoedt 
which was signed by one of the arbiters, and by the oyersman. It did not bear 
that the arbiters had yaried in opinion. A suspension was therefore brought, found- 
ing upon the aboye case of Gordon. But the Court sustained the award, apparently 
holding that an award, signed by one of the arbiters and the oyersman, bote, ex facie, 
eyidenoe of the yariance of the other arbiter who had withheld his signature. See 
obseryations on this class of cases, «ttpra, p. 190 et teq, 

' Henry, Jan. 29, 1835, 13 S. 361. See, in connection with this subject, Baillie, 
May 19, 1829, 7 S. 619. 



246 THE AWARD, OR DECREE- ARBITRAL. [b. IV. 

of the case submitted to their arbitration. When, therefore, a docu* 
ment which purported to be an award ex facie, and which in all 
merely formal requisites was a regular award, proved to be, in reality, 
not the judgment of the arbiters at all, but only a colourable form 
given to an agreement previously made between the parties themselves, 
it was held, in a reduction of the award, that it was not truly an award, 
and could not be defended upon any of the pleas applicable to a 
genuine award. It was accordingly reduced.^ 

469. Accordingly, where it appeared ex facie of an award by two 
arbiters, that, with respect to one of them, it was impossible to hold 
that he had applied his own mind, as referee, to the matteis referred, 
and had formed his own opinion thereon, it was observed by L. Wood, 
that the award could not be binding. There was no judgment given 
on this point, however, as the procedure in question was found nuU 
on other grounds.* 

470. An opinion does not, however, cease to be an arbiter's own, 
merely because he has derived valuable assistance from others in 
forming it. If, for example, he thinks it right to be informed on a 
point of law, in making up his opinion, he may direct the advice of 
counsel to be taken, and adopt it when received, as furnishing him 
with the best means of forming a correct judgment on that part of the 
subjects of his deliberatioa Or if he has to make up his mind 
regarding the state of the workings in a coal-pit, for instance, or the 
alleged defective structure of a building, etc., he may not only be 

• 

^ The jadgment of the House of Lords dedured, ^* that the alleged sabmissioii 
and decree-arbitral ought not to be considered as having, in law, the effect of a 
subnussion or decree-arbitral, but as a form adopted, by which an agreement pre- 
yiously made between the parties to the said submission was concluded."— Maule, 
May 10, 1814, 4 Dow 391. 

Such procedure has been expressly termed in America *' a eompronuse wearing 
the dress of an award." — Per Marshall, C. J., in Holker, Mar. 1, 1813, 7 Oranch 436. 

The Boman law was apparently the same. '' Nullum quoque arbitrium esse, 
Paulus monet, quo id actum fuit, ut certam sententiam dicat arbiter, sen quo con- 
▼enit, quid pronunciandum sit. Cum enim omms yis sententisB, ab arbitro ferendie, 
aooedat a' partium conventione, ineptum fuerit, eum ad ilia adhuo tractanda ao 
terminanda accedere, quae litigantium transactione jam ita dirempta sunt, ut non 
major Ms firmitas ab arbitri judicato addi possit."— Voet ad Pand., L. 4, 1 8, sec. 11, 

See this point also touched on in Mackenzie, Dec. 19, 1840, 3 D. 318 ; and Mar. 
9, 1843, 2 Bell's Apps. 43. 

> Gillon, Jan. 14, 1850, 21 D. 243. L. Wood added, as to another feature in 
this case : ^* I think the whole procedure, at the best, resolves itself into a compior 
mise made by the two referees : one of the pursuer's claims being, as proposed by 
SelUrs (a referee), given up ; while, on the other hand, he agrees to take £20 for 
the other, with all the law charges, to which the other referee (Stewart) agrees. 
But if so, what was done was beyond their powers, and neither of the parties could 
be bound by it." Such a proceeding was just another variety of a colourable 
award ; a compromise wearing the dress of an award. It did not embody the true 
arbitral opinion, either of the one referee or of the other. 
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guided by the leports which men of skill shall make,^ under his remits 
to them ; but unless he is himself a man of excellent skill, he will 
probably be better enabled thereby to form a sound opinion, than by 
any unaided inspection of his own. Nay, an arbiter may give up 
his original opinion, and adopt entirely that of his co-arbiter, pro- 
vided that he does so because, on fuU consideration, he thinks his 
co-arbiter's opinion is rested on the soundest foundation, and, accord- 
ingly, his own mature opinion coincides with it. It is, indeed, for 
this very purpose that arbiters compare their views with each other, 
in order that both may concur in adopting, as their own, that view 
which they ultimately hold to be the most consonant with reason 
and justica All that is necessary is, that the arbiter, in the free 
exercise of his discretion, shall have applied his own mind, qua 
arbiter, to the sources of information before him, and shall, through 
that medium, have actually formed the opinion for himself which is 
embodied in the award.' 

471. ''Every award has its force, not by virtue of the award 
itself, but by virtue of the previous contract of parties, giving it 
effect" ' Hence, in considering any question as to the validity of 
awards, '' we must never lose sight of this consideration, that we are 
merely determining upon the construction to be put upon the con- 
tracts of parties ; " '' and what we have to consider is, whether the 
award which was then made, is an award which the parties agreed 
should be binding upon them." ' 

472. An award, being the judgment or decree given on the ques- 
tions between the parties, and being designed to be operative and 
authoritative in regulating their respective rights and obligations, 
should itself expressly decide the matters in issue. A mere enuncia- 
tion of the arbiter^s inferences or suggestions, or a statement of 
proposals for the acceptance of the parties, however reasonable, falls 
entirely short of an award/ 

473. As an award contains the arbiter's answer or deliverance 
which finally closes the submission, it should be of a complete and 

^ See observations of L. Wensleydale, in Caledonian By. Co., Mar, 23, 1860^ 
32 Soot. Jar. 472. 

s In England, it is held that ^* arbitrators may consult other persons without 
the assent of the parties, provided they act on their own judgment ; but if they 
bind themselves to adopt the opinion of a person (whom the parties have agreed 
they may consult), the award will be bad, as not being, in fact, their award.'' — 
Whitmore, June 2, 1860, 29 L. J. 402, Ex. 

' Per L. Cranworth, C., in Lang, May 8, 1805, 2 Macq. 94. 

4 In England, a case occurred which afforded a strong instanoe of the absence 
of the essential element of deciding on the matters submitted. The arbiter inti- 
mated in writing to the parties, that, *' to meet the circumstances of the case in a 
liberal manner, I propose that B. (one of the parties) should pay to A. (the other 
party) XlO.** Tlus was held to be na decision of anything, and consequently no 
award.— Locke, 1833, 2 N. and M. 330. 



248 THE AWABD, OR DECREE-ARBITRAL. [B. IV. 

exhaustive character. It should leave none of the disputed matters 
undecided, unless special power has been given in the submission to 
pronounce part-awards.^ 

474. It is equally essential that an award should not go beyond 
the submission^ in any respect, or decide matters which were not sub- 
mitted. It should be precisely commensurate with the submission; 
deciding all the matters submitted, and deciding nothing more. 

475. When an award decides anything beyond what was submitted, 
the excess is tUtra vires of the arbiter, and possesses no validity. If 
the excess merely involve matter which is separate and distinct from 
the other matters in the award, — and if, moreover, it be of such a 
nature that the decision of it plainly did not affect, in one way or 
other, the decision of the other matters which were duly within the 
arbiter's power, — then the only part of the award which will be 
invalid will be that part which was tUtra vires. But, on the other 
hand, if the part which was tUtra vires plainly affected the decision 
of any portion of the rest of the award, — ^nay, if it be not apparent 
that the rest of the award would have been exactly the same, sup- 
posing that the unwarranted part of it had never been pronounced, — 
it woiQd appear that the whole award is invalidated ; because it 
will be then impossible to say what award the arbiter would have 
pronounced, if he had kept within his powers under the submissioa^ 

^ See iuprct^ R III. Chap. x. ; some obeervations on the arbiter's duty to exhaust 
the submission. In Enf^knd, where the submission binds the arbitrator to decide 
all the matters submitted to him, it would appear that an award which leaves one 
subject undecided is bad in toto.—Baas, 258, 261, and 264, [4th ed., 248, 251, 
253]. 

' ^* I can conoeire, where the matters are not mixed, that a decree-arbitral 
may be set aside so far aa vUra v%re$y and supported so £ar aB irUra vires" Bat, 
'^ if the decree, so far as intra virei, b induectly influenced by that on the matter 
ultra vvreSf it must be set aside altogether." — Per L. Glenlee, in Beid, Dec. 15, 
1826, 5 S. 130. 

In whatever shape the objection of ^iUra vires appears, it will vitiate the award, 
in whole or in part, according to drcumstanoes. In Whitehead, Nov. 16, 1833, 
F. C, an award of expenses against a party personally, who had merely sisted him- 
self in the submission, in the character of trustee for one of the parties, was set 
aside. See note as to this, p. 229. In Napier, Nov. 29, 1844, 7 D. 166, an award, 
which granted more than was asked for, was set aside. In Macilhose, July 13, 
1738, 5 Suppt. 204, an award of a larger penalty than was contained in the con- 
tract of submission was restricted to the penalty therein stated ; and, quoad vliray 
was sustained.. In Mackenzie, June 11, 1751, Elch. (n) Arb. 9, the Court dis- 
tinguished between a true excess, and that which was merely colourable ; disre- 
garding the latter and sustaining the award. So also in Macgregor, May 20, 1847, 
9 D. 1056, where a landlord was bound to put houses, etc., in repair to an arbiter's 
'' satisfaction," an award was not held ulJtra vWes^ in merely decerning for such 
sums as the arbiter held sufficient to make the repairs in question ; it being observed 
by L. Jefifrey, that ** money is a universal solvent, and universal equivalent for 
every obligation that can be estimated -in money, and which requires nothing but 
money to its due accomplishment." In Crawford, Dec 25, 1702 (6835), an award 
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476. An award should be dear and perspicuous in its language, 
and free of ambiguity ; so that the parties may learn with certainty, 
by perusing it, what are their respective rights and obligations, as 
settled by the arbiters.^ After the deliveiy of an award, its legal 
import becomes matter of construction rather than of evidence. If 
its terms be ambiguous, the probable result will be, a litigation be- 
tween the parties to have its import ascertained. And if the Court;, 
after employing all legitimate aids in attempting to clear up the 
ambiguity, shall nevertheless find themselves unable to determine the 
true meaning, the award will be found void for uncertainty, and the 
submission will thus be rendered abortive.' 

decided certain special matters which vere submitted ; and, morearer, ordered 
the parties to execute general discharges, kine inde. This last order was reduced, as 
uUra viru ; the rest of the award was sustained. Compare this case with Wilson, 
June 4, 1831, 9 S. 680 ; and see the observations of L. Moncreiff as to the arbiter's 
power to order the discharge, there executed by the husband. In Jack, Mar. 6, 
1777 (Dicty. Arb., Appendix 6), the Court reduced a finding, by which arbiters 
had awarded a fee to themselves ; but quoad uUm sustained the award, in respect 
that the erroneous finding did not proceed from corrupt motives, and was '^ totally 
distinct from, and unconnected with," the rest of the award. In Johnstone, July 
10, 1817, 5 Dow 247, L. Eldon, C, reducing part of an award, found that the 
arbiter ''had no authority so to decern and ordain, but that this ought to be 
considered an excess, not vitiating the other parts of the decreet-arbitraL" On the 
same day, in another appeal at the instance of the same party (5 Dow S66), a judg- 
ment was pronounced, which declared two of an arbiter's findings to be tiUra tnret^ 
but quoad uUra sustained his award : the judgment, as to this, was, '' Find that 
this excess in the decreet-arbitnd ought not to affect its validity further than to 
rectify said excess." See also Montgomeiy, June 13, 1798 (631) ; Ferrier, Jan. 
28, 1843, 6 D. 466, affd. April 18, 1846, 4 Bell's App. 161 ; Grosat, Jan. 24, 
1739 (626) ; Gairdner, July 10, 1741 (627), Mch. Arb. 5 ; Stewart, Feb. 21, 
;i822, 1 S. 313 ; Eidd, June 19, 1810, F. C. [See also Cox Bros. v. Burning & Son, 
Dec. 18, 1867, 6Macph. 161.] 

In N. Brit By. Co., Nov. 27, 1855, 18 D. 102, a plea of ultra vim was suc- 
cessfully met, by showing that the parties-submitters, by their own actings and 
pleadings before the arbiter, had enlaiged the limits of the original submission. 
See also Gye and Co., May 15, 1835, 1 S. and MX. 747. 

The law of England would appear to deal with this subject in the same manner 
as the law of Scotland. ^ If the portion of the award containing the excess can be 
entirely separated, that alone may be set aside, while the rest will stand good ; but 
if the Court cannot see that that part of the award, made in the proper exercise of 
his authority, is wholly unaflSected by the objectionable provision, the entire award 
must fall.— Buss. 674, [4th ed., 673]. 

^ [Alexander v. Bridge of AUan Water Co., Feb. 5, 1869, 7 Macph. 492.] 

* The law of England ^>pear8 to be the samc^Buss. 283, 284, 285, and 291, 
292, [4th ed., 271, 272, 273, and 279, 280]. But it is held there, as it would 
apparently be held here, that '* if the award give the rule for calculating the amount 
d money to be paid, without stating the result of such calculation, the award is 
sufficiently certain, according to the general rule, Id certwm ett quod oeiium rwidi 
poUst." — Buss. 288, [4th ed., 276]. '^Though the award do not fix the amount, 
yet, if it refer to any instrument, by reference to which the spm may be readily 
computed, it is good."— i^. 289, [4th ed., 276]. The case of Paterson, May 15, 
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477. It will be kept in view, that, in qnestions of this natura, the 
ex-arbiters are not allowed to be called in, to state what had been 
their meaning in the several findings of their award. For certain 
purposes, ex-arbiters may be examined/ but not to the effect of 
putting their own interpretation upon the terms of their delivered 
award. Independently of the risk of ex-arbiters being tampered 
with by disappointed parties, if they could be still used as witnesses 
to affect the import of the award, it will be observed that, after be- 
coming fwactiy the ex-arbiters retain no trace of the conventional 
jurisdiction which the submission, during its subsistence, conferred 
upon them. They are, once more, mere third parties. But to allow 
them to put an authoritative interpretation upon a clause in an 
award, such as it would not otherwise have possessed from its 
own native force — or, in other words, to impart a legal force and 
effect to the clause which it had not before — ^would be to re-clothe 
the ex-arbiters with arbitral jurisdiction, which nothing but the con- 
sent of the parties could bestow. Being tlo^ fwn,ti% it would plainly 

* be beyond their power to eidd an explanatory supplement in writing, 
to their delivered award, for the purpose of affecting and varying the 
legal interpretation of it ; and, in principle, it seems equally incom- 
petent to allow them to make a verbal supplement to it by their 
evidence as witnesses.' 

478. A landlord and tenant entered into a submission, to deter- 
mine what allowance should be made to the tenant, for manure which 
he had recently laid on the lands, and of which he had not got the 
benefit at his removal, which took place under a special stipulation, 
during the natural currency of the lease. In the submission, the 
tenant lodged a claim, which included, not merely the value of the 
manure, but also of certain alleged improvements, such as the straight- 
ing of ridges, summer-fallowing, etc., which were not within the sub- 
mission. The arbiters awarded a sum " for meliorations made on the 
farm, omd manure laid thereon." This was brought under reduction 
by the landlord, as vUra vires, in respect that nothing but the value 

1829, 7 S. 616, appears to be an instance which ilhistrates an application of the 
first of these ohservations. 

* See *»/«», B. VI. Chap. viL 

^ It is quite consistent with this role, that the notes made by an arbiter, 
pending the submission, and forming part of the actual procedure under it, should 
be considered by the Court as being sometimes a source of legitimate information, 
to aid them in construing an award ; as, for instance, by showing the precise sub- 
jects which were under the arbiter's view in pronoundng his award. This was 
done in Bell, Dec 8, 1825, 4 S. 280 ; and the Court became thereby satisfied, that 
a certain daim, subsequently insisted in by one of the parties, was not included in 
the interim-award, which alone had been pronounced when the submission felL 
The Court held that, *' although they could only look at the arbiter's notes, to 
ascertain whether he had decided the daim in question, they were entitled to look 
at them to that effect" See further, on this subject, i^/ro, B. VI. Chap. viL 
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of the recent manure was within the submission. The tenant alleged 
that the actual meaning of the arbiters, in using the words above 
quoted, was to^ allow only for such meliorations as had been caused hj 
the manure ; and he craved that the arbiters might be examined, in 
order to ascertain that this was the fact The L. Ordinary, Craig, 
** before answer," ordained the arbiters to declare, in writing, whether 
they had used the words in question, in the sense alleged by the pur- 
suer, or in the sense alleged by the defender. But the Court, on a 
reclaiming petition, found " that, in this case, it is not competent to 
examine the arbiters." The reporter (the late Professor Davidson) 
adds, that in this decision the Court did not proceed upon special cir- 
cumstances, but " upon general grounds." ^ 

479. But although it is incompetent, at least in the general case, 
to examine arbiteis, in order to explain their delivered awards, yet, in 
construing an award, the Court will take every Intimate assistance 
which the recorded procedure under the submission, or the actual 
state of the surrounding circumstances, can supply.' 

480. In the event of a question of construction arising in such 
circumstances, that the use and possession of the parties under th^ 
award would avail to interpret the ambiguous words and elucidate the 
import of the award, a proof of such use and possession would be 
allowed, just as in the case of any other ambiguous deed, in which the 
use and possession of the parties would afford a legitimate aid towards 

1 Woddrop, Feb. 4, 1794 (628). 

In L. Pres. Campbell's collection of Session Papers in the Advocates* Library, 
his Lordship has written the following note upon this case : .** Dangerous to allow 
such explanations. The words of the decreet-arbitral show that something was 
taken in which was not in the submission." 

*' Besides, if any extrinsic evidence is to be resorted to, the written proceedings 
before the arbiters are the most unexceptionable ; and from these it ia plain, that 
meliorations in general were claimed and allowed. It is equally plain, that a very 
£BJse view of them was given. — See former Appendix, and the letter from Hamilton 
(one of the arbiters) to the oversman." 

The petitioner's first petition has not been preserved, so that the contents of its 
Appendix are not now known. The letter from Hamilton is not among the printed 
papers, but is described as a statement of that arbiter's views of the case, and the 
reasons why he differed from the other arbiter (Bogle^, who eventually concurred 
with the oversman in pronouncing the award under reduction. 

[See also opinion of L. Neaves in Cameron v. Mensies, Jan. 25, 1868, 6 Macph. 
279.] 

When an arbiter made an ex parte explanation of his delivered award, on the 
application of one of the parties, the Court not only disregarded the explanation, in 
construing the import of the award, but held that the arbiter was disqualified from 
continuing to act. The reference did not fall, inasmuch as it formed part of an 
onerous agreement ; but the parties named new referees, after the Court had inti- 
mated an opinion that the arbiter had disqualified himself.— Beid, Dec. 15, 1826, 
5 S. 130. 

See Dalgetie, Nov. 16, 1574 (12300). 

* See further, on this subject, B. VI. Chap. viL 
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its interpretation,^ because it indicated their mutual understanding on 
the subject. 

481. Or where an award in dealing with localities — such as bound- 
aries, for example — ^makes use of descriptive terms which are alleged 
to be ambiguous, the Court, if necessary, will allow a proof of the 
actual state of the localities to which the terms apply. After having 
received the assistance which may thus be afforded, the Court will 
determine whether the language of the award admits of clear appli- 
cation to the localities, as they are found actually to exist' 

482. An award should be congruous, and consistent in its several 
parts. Where there is repugnancy and contrariety between the dif- 
ferent findings of an award, it is difficult to say that each finding 
should not be of equal inherent force, as they all flow immediately 
from the same source — ^the arbiters themselves. The award is a unum 
quid, all of which is issued together. K the result be, that the 
award, as a whole, is inextricable, it wiU be set aside.* It may be, 
however, that the internal repugnarUia affects, exclusively, some dis- 
tinct and separate portion of the award only ; in which case, if the 
arbiter had power to pronounce part-awards, the rest would seem to be 
valid, provided it appeared that the arbiter would have given the sanie 
decision as to the rest of his award, whichever way he might have 
decided the defective portion of it To this extent, the analogy which 
saves the rest of an award, when a distinct and isolated portion of it 
is set aside as uUra vires, would seem to apply. 

483. An award should be final and conclusive in its tenor, allowing 
no part of the subjects submitted to remain open, even contingently, 
for after question between the parties. Otherwise, it has fiedled in the 
essential particular, of being a definite decision. 

484. An arbiter, -especially where he has not received power to 

1 duuDgfaame, Dec. 20, 1836, 15 S. 296. 

s Lmnfldeii, June 3, 1842, 4 D. 1353. Where an award for setUiDg inarches 
deacribed one of the boondaries as consisting in part of *^ the bum of the Buck, by 
its principed stream to its source,'' a reduction was raised, on the ground that there 
were various sources of the bum, and so the award was void from ambiguity. The 
Court sustained the award, holding that there was no «x facie ambiguity in the 
award, and that, if it should become necessary, a proof could be led, to trace the line 
of the principed stream up to its own proper source. That principal stream, and 
its proper source, existed in nature, and admitted of being established by prool 
^ The arbiter has given the mark, and eren though it should require a verdict to 
settle a diqirate, which one of the parties may choose to raise about its identity, this 
is not a reason of reduction. Suppose the source of the stream had formed part of 
the boundary in the titles, would this have become inoperative, as a point denoting 
a line of mareh, because an application to the Sheriff^ or some such proceeding, 
might be necessary, in order to refute the assertion niade by a party, that what 
should be held the source was questionable ? "—Per L. Gockbum, Oidinaiy, %6id. 

' In England, ''where the award is manifestly inconsistent and repugnant^ the 
Court will set it aside.''— Buss. 299, [4th ed., 285]. 
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pronounce part-awards, should be careful how he admits reservations 
into his award. K the questions between the parties which are thus 
reserved, be not matters within the submission, and brought before 
him for judgment, the reservation may be harmless, because such 
questions would reserve themselves But, if otherwise, the reserva- 
tion would seem to be fatal, because the award would not then exhaust 
the submission.^ 

485. An award should, as far as possible, be simple and absolute 
in its terms, free of all hypothetical contingencies. It should state 
distinctly the respective rights and obligations of the parties, and it 
should decern and ordain implement, hinc inde, thus authoritatively 
and definitively settling the matters in dispute. Qualified, or condi- 
tional, or alternative findings, unless carefully preconsidered in all 
their bearings, are apt to let in a plea either of non-exhaustion of 
the submission, or of ambiguity, or of inconclusiveness of the award. 
An instance in which the House of Lords (differing from the Court 
of Session) held (by an apparently rigorous construction) that an error 
of this class had been committed, is noted below.' 

486. An award must not reserve any arbitral power to be exer- 
cised by the arbiter after the close of the submission. It is incom- 
petent to do so, as the arbiter is necessarily then functus officio, and 
can derive from the submission no more power or authority over the 
matters submitted, than any other stranger whatever. This is quite 
a different act from that of merely inserting in an award findings or 
decemitures which are to be operative and effectual after the sub- 
mission shall have closed, and which can be enforced without again 
recurring to the arbiter himself. Every award must contain deliver- 
ances of the latter class ; as, for instance, when one party is found 
liable in a certain sum to another, and is decerned by the award to pay 
it. The award then contains the order of an arbiter, which un- 

1 In a case where this objection was taken, it was repelled by the Court, on the 
ground stated hy L. Pres. Hope, that ^ the referee's leeervation applies only to 
matters not fiedling under the reference, and gives no ground for mMntAining t|iat 
his award does not exhaust the reference." The judgment was altered on appeal, 
but on a different ground. As to this point, the same opinion was expressed in the 
House of Lords as in the Court of Session.— Edin. Oil Gas Co., June 28, 1832, 
10 S. 723 ; July 17, and Aug. 27, 1835, 2 S. & M'L. 270. See also Stewart, 
Feb. 23, 1709 (6836). 

In Gray, Feb. 5, 1833, 11 S. 363, the reservation of a claim of damages, which 
was introduced into an interim award, gave rise eventually to an action at law, 
after the dose of the submission. The final award had not expressly disposed of 
the above reserved claim ; and, althoun^ the Court held that the award had, de 
fae^y disposed of it, this result was only attained at the cost of defending against 
an action, which was raised for the purpose of enforcing the chum. — See also the 
special case of George, Feb. 4, 1836, 14 S. 404. 

* Edin. OU Gas Co., July 17, and Aug. 27, 1835, 2 S. & MOj. 243. See ob- 
servations by L. Brougham. The decemiture against one party was made condi- 
tional on the performance of a volnntaiy act by the other. 
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doubtedly possesses force after the submission has closed, and indeed, 
in the case of a final award, only then comes into operation. But it 
so operates as being, in itself, the constitution of a valid legal obliga* 
tion, which a Court of law will enforce ; which is essentially different 
from operating through the medium of any new action on the part of 
the arbiter, exerted after the submission is closed.^ 

^ An interaBtiiig example of enforcing conditional findings in an award, some 
time after the submiasion was finally dosed, occurred in L. Dufifus, Dec. 12, 1833, 
12 S. 205. A tenant had made advances to his landlord. Questions of accounting 
between them were submitted to arbitration. The rent of the tenant's farm was an 
admitted deduction from the balance due by the landlord. The landlord alleged 
that a new lease had been granted, raisiog the rent from £10 to jClOO, during a 
period of ten years, but that this lease had fallen aside. The tenant being d^ul, 
his executor was the other party-submitter, and he denied the new lease. The 
award found £3367 due by l^e landlord, '' subject, however, to deduction of such 
additional rent for the £firm " as the landlord " may establish right to, by produc- 
tion of the alleged lease." The above sum was ordered to be paid m a series of 
annual instalments. Before these were all paid, the missing lease was found, and it 
established the increase of rent averred by the landlord. The landlord then pro- 
duced the lease, and suspended a chaige for one of the annual instalments ; and the 
Court adjusted the balance remaining due by him, by allowing him the deduction 
which the award had specially provided for in that event, and also deciding as to 
the manner of computing that deduction. 

In this case, it was not necessary to recur to the arbiter, after the dose of the 
submission, for any fresh exercise of arbitral power. It was merely necessary to 
apply to a Court ol law to enforce, as between the parties-submitters, their mutual 
lights and obligations, as the same had been definitively fixed by the award. 

The questions which have been raised respecting the exerdse of reserved arbitral 
power, appear to have been more numerous in England than in Scotland. 

In England, ''an arbiter cannot, in his award, either reserve to himself or 
delegate to another the power of performing in future any act of a judicial nature 
respecting the matters submitted. His duty is to make a final and complete deter- 
mination respecting them by his award, and it is a breach of that duty to leave 
anything to be determined hereafter." — Buss. 277, [4th ed., 266]. But '' an import- 
ant distinction has been taken by the Court, that, though the arbiter cannot reserve 
a further judicial act to be done, he may reserve a further ministerial act to be done, 
either by himself or a stranger, at any time, even after the time limited for making 
the award has expired."— Buss. 280, [4th ed., 268]. 

Thus, in a submission for fixing the value of land, if the arbiter fixeii the rate 
per acre, he ^ may direct the number of acres to be ascertained by measurement, 
for measuring is a merely ministerial act." — Ihid.^ [4th ed., 269. — In Paul v. Hen- 
derson, March 15, 1867, 5 Maoph. 613, the minority of the Court regarded the pay- 
ment of a certain consigned sum of money as a merdy mimsterial act, while the 
minority hdd the award null, as it did not dedde to whom the money was legally 
due.] 

But where an award qrdered a defendant to pay a certain sum to the plaintiff, 
with a proviso, ''that, if it should afterwards appear to the arbitrators that the 
pUuntifis had not discharged the defendant from certain debts, in which he was 
bound for them, that so much of the sum should be repaid to him as to the arbi- 
trators should seem due, the award wss considered bad ; for these words, ' if it should 
appear,' were construed to be a retention by the arbitrators to themselves of a dis- 
cretionaiy power of judging hereafter."— K. 278, [4th ed., 266]. 

If, however, the reservation of such authority to dedde, applies only to "matters 
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487. Where the arbiter sees fit to direct certain deeds to be exe- 
cuted by the parties, it seems to be desirable, wherever it can be done, 
that these should be executed before the award itself is delivered to 
the parties (or, at least, tmieo cotUextu with such delivery), so that the 
arbiter may be still clothed with his office and authority, while the 
deeds are being framed at his sight It may sometimes, however, be 
impossible to accomplish this ; because certain acts may require to be 
performed, or certain rights to be irrevocably established, before the 
deeds can be executed ; and it may be that these things cannot take 
place until after a final award shall have been delivered to the parties, 
and the submission has been thereby closed. In such cases, the ques- 
tion occurs, How far it is competent for an arbiter to insert in his 
award the proviso, that the deeds shall still be prepared at his sight, 
and to his satisfaction ; or whether this would not involve the reserva- 
tion to himself of the posthumous exercise of arbitral power, after he 
had ceased to be arbiter ? There is one case in which the L. Presi- 
dent and L. Dun, as arbiters, ordained the parties to execute mutual 
discharges of all actions or claims competent to them, hine inde. In 
a reduction, one of the reasons alleged was, that ** the arbiters proro- 
gate their own power after the submission was expired, by ordaining 
all writs, in implement or prosecution of the decreet, to be extended 
at their sight" The report bears, that the Court " repelled the reason 
founded on the prorogation," and sustained the award.^ It might, 
accordingly, be expected that such a precedent would have much 

not submitted,'' it will be merely held void in itself, without Toiding the rest of the 
award, which is unaffected by it — lb. 278, [4th ed., 266]. 

'* Arbitratore often direct the parties to execute bonds, releases, or other docu- 
ments, to be settled by themselves or others. Such a discretion wiU sometimes 
avoid the award, sometimes not, according as, in each case, it is treated as a reserva- 
tion of a judicial or a ministerial duty." — lb, 281, [4th ed., 269]. 

^' A reservation to the arbitrator is generaUy construed as judiciaL Thus it has 
been held, that if arbitrators award that the defendant shall pay the plaintiff a sum 
certain, and, in security for the payment, shall execute such a bond as they shall 
advise, the awaxd is invalid.**— 1&. 282, [4th ed., 270]. 

Apparently where the award itself determined the nature and character" of 
the deeds to be executed, and merely deputed ** their formal drawing up " to be done 
at the sight of counsel, this was hdd a delegation of a ministerial act only, the 
function of counsel being merely ministerial, via., to make the deeds (a bond and 
release) " as strong in law as he can."— I&. 282, [4th ed., 270]. 

With respect to the cost of a cause, it would appear that, where a cause in one 
of the Superior OourtB is referred, and the award directs one party to pay the whole, 
or any definite proportion (ax. gr^ fths), of the costs, it is '^ sufficiently certain, 
though it does not ascertain the amoimt" By the practice of the Superior Courts, 
^' the costs of such an award will be taxed, as a matter of course, by the officer of 
Court," ^ acting rather in a ministerial than a judicial capacity." — lb, 287, [4th ed. 
275]. 

A principle,' apparently analogous to this, was applied in Scotland, in Paterson, 
May 15, 1829, 7 S. 616. 

' Erskine, July 30, 1714 (649). 
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weight given to it in any case of similar circumstances. Tet it is 
material to observe, that Erskine considers that such a provision, intro- 
duced into an award, would just be an attempt to exercise proper 
arbitral power after the submission had come to an end, and would be 
invalid.^ Until this point shall receive the judgment of the Court, 
therefore, it would seem prudent and advisable, with respect to any 
deeds which cannot be executed before the expiry of the submission, 
to describe their nature and tenor with precision in the award, and to 
impose an explicit obligation on the proper party to execute them. 
This being done, the obligation could be enforced in Court, after the 
close of the submission, without further recurring to the arbiter. 

488. When a delivered award is found to contain within it any 
error or mistake, however palpable, it is very difficult to apply a 
remedy. This fact is strongly suggestive of the expediency of the 
arbiter^s submitting a draft of a proposed award to the parties on both 
sides, before extending it. After all discussion on the merits has 
closed, it is still useful to resort to such a precaution as this, as a 
means of guarding against oversight or omission. And it wiU gener- 
ally happen that one, at least, of the parties, being heartily desirous 
to protect the forthcoming award, will be able and willing to afford 
efficient assistance in scrutinising the draft, and inviting attention 
to any defect of this description. 

489. An error of judgment, if it be found to exist in a delivered 
«ward, is of course beyond all cure, even though it originated in 
mere inadvertency.' Nothing but the consent of both parties can sanc- 
tion the re-casting of an award, so as to rectify this. But it would ap- 
pear that an obvious clerical error should admit of being rectified at 
the sight of the Court, just as much as an obvious error ealeuli? The 
arbiter himself, after becoming /t^nc^, could have no better right to 
correct this error, than any other stranger would posses& But when 

1 4 Enk. 3. 32. See, howerer, 1 Bankt. 23. 23. 

> [Welch V. JackBon, Dec. 23, 1864, 3 Macph. 303.] ^ 

' This would appear to have been the view of the Court in the following case. 
A submission stood prorogated to Ist October 1739. The arbiters devolved it on 
the oversman by minute, dated 6th September 1839. The oversman executed a 
further prorogation by minute, which bore to be dated 27th October 1739, and 
which prorogated the submission until 31st October 1739. He executed an award 
on lOth October 1739, which was registered on the following day, 11th October. In 
a reduction of the award, the pursuer pleaded that no prorogation had been made 
by the oversman until after 1st October, on which day the submission, therefore, 
fell ; and the oversman mm fundus officio on lOth October, when he executed the 
award. The answer was held good, that it sufficiently appeared, exfaeie of the pro- 
ceedings, that the trae date of the overscan's prorogation was 2dth September 1739, 
though by a mere clerical error, the word October had been written in the minute of 
prorc^ion, in place of September. In the circumstances, the Court held that 
** there was sufficient evidence to prove that it (the minute of prorogation) was dated 
before the 1st of October 1739, to which day the submission was prorogated by the 
arbiten.''— Macbiyde, July 21, 1748 (667). 
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the award was produced in Court, as the foundation of an action 
there, the Court should no more be debarred hj a clericiA error from 
adopting the true reading of an award, than they would be debarred* 
hj the same accident, from adopting the tnie reading of any other 
contract which was put in suit before them. There is nothing in the 
Act of Regulations 1695, and nothing in the contract of submission, 
more than in any other contract, to protect a clerical error from being 
rectified, or to cause the mere slip of a clerk's pen to invert the rights 
of the partie&^ A Court of law would be a very defective organ in 
dispensing justice to the lieges, if it had not vigour enough to supply 
such a remedy as this. 

490. A pure error calctUi, occurring in an award, is as susceptible 
of correction by the Court as a pure error calculi occurring in any 
other deed. In fact, the rectification of such an error, like the rectifi- 
cation of a mere clerical error, is nothing else than the true and cor- 
rect reading of the award itself. But if the mistake, which is termed 
an error calculi, be not a purely arithmetical error of calculation ; if it 
rests upon an oversight of the arbiters, in overlooking some l^al prin- 
ciple, for instance, while making a calculation, the error resolves into 
an error of judgment; and in a delivered award that error is beyond 
remedy by any Court The fact that the error of judgment evolved 
itself in applying a false principle to an arithmetical computation, 
leaves it nothing else but an error of judgment still. But it is only 
a proper arithmeticcJ error which falls under the head of error 
calculi? 

1 In £ngland| it would appear that a clerical error is not fetal to an award. 
Under a reference to ascertain a party's liability to discharge a sum due under a 
mortgage, '^executed on or about the 29th Stfj^rniber 1818,'' an award was made, 
which described the mortgage as dated '* on or about the 29th of December 1818." 
The Court held, notwithstanding the clerical error of writing *' December" for 
''September," that ''the award substantially decided the question, as only one 
mortgage was mentioned." — Russ. 262, [4th ed. 252^ where the above passage is 
omitted, but reference is made to the same case]. 

See rectification of a clerical error in an interiocutor, Kerr, Dec 17, 1836, 14 S. 
180. See also clerical error (of omission) as to the sum in a bill of exchange, held 
by the Court immaterial, even in a question as to diligence raised on the bill. 
Gordon, June 3, 1848, 10 D. 1129. 

* In a reduction of an award which had been pronounced as to a claim for pay- 
ment of certun mason-work, the Court repelled the reasons founded on corrup- 
tion, etc ; '' but as the pursuer alleges an error in the measure, which resolves into 
an error ealcuUy before farther procedure remit to to visit the work 

in question, and to report to this Court the measurement thereof." On considering 
the report^ the Court at first held that an error calculi had been committed, and 
they accordingly " gave a deduction from the sum in the decree-arbitral." But, 
on a redaiming petition, they altered, and " found that there was no proper error 
calcuU: that Uie arbiters had the mode and the extent of the measurement ex- 
pressly under their consideration, and had determined upon it, therefore any 
error which could be charged against them, if there was any, was not an error col- 

R 
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491. An award should, as far as possible, be self-contained, making 
no reference to extrinsic documents which can be avoided. It is when 
thus self-contained, that an award will be found most unassailable. 
It may, no doubt, in many cases, be indispensable to refer to other 
documents, but this should be done as sparingly as may be. And it 
should be remembered, that it has been repeatedly observed on the 
bench, that a document may be so referred to, as to require that it be 
read as part of the award. Great circumspection, therefore, should 
be used, that nothing incongruous is thus imported into the body of 
the award. 

culiy but iniquity ; which was dearly incompetent."— Nasmyth, July 20, 1776, and 
Nov. 18, 1777, 6 Suppt. 427. 

A remarkable iUuBtration of the limite of rectification of an error ecdeuli 
occurred in Morrison, April 26, 1825, 1 W. & S. 143. 

Mutual claims were made on the insolvent estates of two joint-adventurers in 
respect of the sums received and disbursed by each on account of the adventure. 
These claims were submitted to arbiters, who issued notes, stating that the adven- 
ture had resulted in — 

"Total loss, ..... £407 8 8 
Half to each partner, . 203 14 4." 

Their notes also set forth, that, on a calculation of the receipts and disburse- 
ments of each, for the joint-adventure, Robertson, one of the adventurers, had 
advanced £409, Os. 7d. more than Tnmbull, the other. 

The arbiters afterwards issued an award, purporting that, ** having made up an 
account of the receipts and expenditure respecting the said joint-adventure, we find 
that the said W. Robertson has advanced, in the payment of the debts of said ad- 
venture the sum of £409, Os. 7d. more than the said George Tumbull or his trus- 
tees ; and therefore we find him entitled to rank for that sum as a common creditor 
on the funds of the said G. Tumbull." The award decerned Tumbull's trustees to 
pay Robertson " £168, 148. 9d., being the amount of the dividend to which we 
think him entitled.'' This latter sum was a correct caloulatio^of the dividend 
justly due upon a ranking to the amount of £409, Os. 7d. 

Tumbnll*s trustees brought the award under reduction, inter aUcLy because, on 
the arbitei^s own assumption, that Robertson was in superadvanoe for the joint- 
adventure to the extent of £409, still one-half of that was his own proper dis- 
bursement as one of the joint-adventurers, and it was only on the other half that 
he could be ranked as a creditor on his (TumbuU's) estate. The trustees, therefore, 
pleaded '' that, on the principles assumed by the arbiters, they had brought out too 
large a sum, which, being equivalent to an error calcuU, the decree was Uable to be 
set aside." Robertson admitted, " that if there be an eiror in arithmetic^ it may be 
corrected at any time ; but the error must be in arithmetic, and not an error in 
point of principle." 

The Court sustained the award, L. Robertson observing, ^that there was no 
proper error calculiy which must be an error in arithmetic, and not resolvable into 
an error in point of principle, but that here the arithmetical calculation was per- 
fectly correct." 

On appeal, the interlocutor was affirmed, but without costs. L. Giffbid ob- 
served : " It does not appear to me that the mistake which the arbiters committed is 
one which ranks with what are denominated errors of calculation ; but that^ if there 
be an error, it is that which has arisen in their minds on the application of the law 
to the principles on which they have decided." This his Lordship held to be mere 
error of judgment, and, accordingly, no ground for impeaching an arbiter's award. 
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492. It seems to be scarcely ever beneficial to refer, in gremio of 
an award, to the tenor of the notes which the arbiter may have issued 
in the preparatory stages of the submission, as containing the reasons 
or views on which his award is based. In the course of a protracted 
submission, all these notes may not be homogeneous, and frequently 
they are not framed with the same strict accuracy and precision of 
expression, which is necessarily employed in framing the tenor of the 
award itself. Indeed, the notes are often, in part, composed of mere 
tentative views, stated in order to be discussed by the parties in the 
preparatory stages of the submission ; and they may be more or less 
departed from by the arbiter, when finally making up his opinion* It 
can rarely, therefore, be beneficial, and must often be hazardous, to 
place the award, in any degree, upon the notes, as 'its foundation. 
The award itself may, in general, be regarded as a more perfectly 
constructed instrument the more nearly it approaches to a mere 
9keleton deliverance, consisting of distinct findings and decernitures, 
which simply and absolutely determine, without reference to extrinsic 
writings of any kind, the respective rights and interests of the parties.' 

493. For the resins just stated, it is inexpedient to state any 
process of reasoning, or raiiones decidendi, in an award. All the 
argumentative process, whether by the parties, or •by the arbiter 
when revolving the subject in his own mind, is essentiaUy of a 
merely preparatory character, and should be excluded from the 
consummated resi:dt, viz., the award. The ratiocination is but the 
means, more or less perfect^ according to circumstances, by which 
the end— viz., the actual sentence — is to be reached. When the 
arbiter has resolved in his own mind what the rights and obligations 
of the parties respectively are, it is the purpose of the award to 
embody that result in the simplest and clearest form, apart from all 
superfluous matter — apart even from the preparatory rationes ded- 
dendi. And, as it is a source of hazard to the award, where this 
rule is unnecessarily departed from, it appears to be the arbiter's 
duty to attend to it 

494. Questions of some nicety have repeatedly arisen, as to what 
constitutes delivery of an award. This is a point of much moment, 
because an award is subject to recall or alteration by the arbiters, so 

^ These obeervatioiui apply to the more formal style of award under a regular 
submiBsion. It is unnecessary to remark^ that in a large class of cases a clear state- 
ment of the arbiter's decision, however brief, is all that can be required, and specific 
findings would be worse than superfluous. 

Russell, in his "Theory of Conveyancing,'* p. 119, suggests the expediency of 
destroying all minutes of procedure and proof taken in a submission, as soon as a 
final award is signed^ because the preservation of these only tends to breed future 
litigation. Without adopting this view, the fact that so eminent a practitioner has 
expressed it, seems to be strongly corroborative of the expediency of rendering every 
award, ex fade^ self-contained. 
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long as the submission subsists, if it has neither been delivered nor 
put on record. It is clear, however, that the mere delivery of the 
signed award to the clerk of the submission has not necessarily, or 
always, the eflfect of rendering it a delivered instrument in the sense 
now under consideration, because " the clerk is the servant of the 
arbiters, and his possession is their possession." This rule has been 
strongly established by decisions both of the Court of Session and of 
the House of Lords.^ 

495. In connection with this subject, it is proper to have in view 
the case of Simpson in 1736, in which an arbiter, near the expiry of 
the submission, executed an award, which remained unrecorded, and 
in the clerk's hands, when the term of the submission came to an end. 
dne of the parties raised a reduction of the award, contending that it 
possessed no legal validity, as it was never recorded nor delivered by 
the arbiter. The Court, however, repelled the reasons of reduction,^ 

^ ^* Arbiteis may draw up and sign twenty decreeB-arbitnJ, and sacceBsively 
cancel eveiy one of them. An arbiter does nothing effectual till he either delivers 
or registers his decreet."— Per L. Braxfield, in Robertson, June 20, 1783 (653), 
and HaUes' Dea 912. See also Gray, May 31, 1827, 5 S. 686 ; and July d, 1831, 
5 W. & S. 305. See iupra, B. III. Chap. ix. 

> Simpson, Dec. 10, 1736 (17007), and Elch. Arbn. 2. 

It does not appear that there is any repu,gnafUiia between this case and the later 
cases of Robertson and Gray, iuprOj sec. 494, note. When the arbiter, in Simpson's 
case, executed a completed award, every presumption was in favour of his having, 
at Uie time, the full intention of thereby performing his own duty as arbiter, and 
executing an effective instrument It depended entirely on his own wiU, whether 
it should become irrevocable, and he might part with the power of revocation in 
various ways. He might certainly do so by delivering the award to the party, or 
by putting it on record. And the Gourt held that he might equally do so, by deli- 
berately allowing the submission to expire, after which all his powers as arbiter 
(including this power of revocation) were at an end ; while he left the award in the 
clerk's hands, extant, unrecalled, as a completed and finished deed. This case 
seems to be, in substance, quite distinguishable from that of Gray, in which the 
arbiters, rebus ipna etfactis, refused to authorise deUveiy of the award ; and did so 
while yet arbiters, and possessing full power to revoke it. 

This interesting point is incidentally considered by L. Cowan, Ordinary, in the 
note to his interlocutor in E. of Hopetoun, Mar. 6, 1856, 18 D. 746. ^^ The prin- 
ciple must be admitted, that the arbiter, during the subsistence of his powers, may 
recall any award or decree he may have executed and placed in the hands of the 
derk, while it is neither delivered nor put on record. The question, however, 
assumes quite a different aspect, when, at the termination of the time Umited for 
the endurance of the arbiter's powers, a decree-arbitral, duly executed, is found in 
the hands of the clerk of the submission, or is in course of being placed in his 
hands. In that state of matters, it is considered that the arbiter has no longer any 
control over the deed ; that the decree must be viewed as placed in the custody oi 
the clerk for behoof of the parties interested ; and that a valid decree-arbitral has 
been pronounced, although actual delivery of it to the parties, or its registration, 
may not take place till after the expiry of the time limited for the endurance of the 
submission." 

Apparently, in England, an award is held to be " published " when it is fully 
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496. If an award, duly executed, has been put by the arbiters in 
cursu of transmission, for the purpose of being delivered to the parties, 
it is held' to be a final and complete award, as to all concerned ; 
although the term of the submission should expire before the actual 
delivery of the carpus of the awaixl to the parties, or even to the 
derk, was effected.* 

497. It would appear, therefore, that the principal requisites to the 
validity of an award are, — that it should be a delivered instrument ; in 
the form of a probative writ, unless when holograph by a single arbiter ; 
embodying the arbiter's own proper judgment ; commensurate with 
the submission, so as to determine everything within the submission, 
and nothing beyond ; unambiguous in its language ; congruous and 
self-consistent in its several members; self-contained, and neither 
resting upon notes or any other extrinsic document, if it can be 
avoided ; decisive in its findings and decemitures ; constituting what- 
ever obligations it means to impose, in such terms that, after the close 
of the submission, these may be enforced, when necessary, by Courts of 
law, without again recurring to the arbiter ; simple, and, as far as pos- 
sible, free from reservations or qualifications, which are apt to impair 
that essential attribute, the conclusive finality of the sentence.^ In the 

completed ; but if any specific publication be enjoined by the subnuBsion itself, it 
must be complied with.— Russ. 243, 244, [4th eoL, .234, 235]. 

In one case, where an arbiter executed his award before witnesses, and read it 
oyer, it happened that one of the parties died next morning. At a later hour of the 
same day, the arbiter sent notice to the attorney of that party, that he (arbiter) was 
about to declare his award, and requested the attorney's attendance that erening. 
It was held that the award had been '* made and published" in the lifetime of the 
party.— Rubs, ibid,, [4th ed., 235]. 

1 M'Qnaker, Mar. 19, 1859, 21 D. 794. See gvjora, B. III. Chap. ix. 

* In connection with this subject, a point may be noticed of a somewhat unusual 
character, respecting the validity of awards, which was raised in E. of Hopetoun, 
Mar. 6, 1856, 18 D. 74a An opinion upon it was expressed by the L. Ordinary, 
Cowan, in the note to his interlocutor, but it has not yet been made the subject of a 
judgment by the Court 

An oversman pronounced two awards in the same submission ; one on the 
27th, and the other on the 30th Januaiy. *' In all substantial respects, these deeds 
ifere the same ; and the second was admittedly executed with the view of obviating 
certain formal objections, to which the first was thought to be exposed.'^ 

A reduction was raised of both awards, {inter alia) as being improbative, and 
also as not having been delivered before the expiry of the submission. While dis- 
posing of part of the case, the L. Ordinary observed, in his note : '' It does not, in 
his opinion, admit of dispute, that the validity of either the one or the other of the 
decrees will afford a sufficient answer to the grounds of reduction." 

*^ Assuming the first deed to be free of objection, as regards formality in its 
execution, and not to be open to exception on the ground of not having been duly 
delivered, it is vain to say that the attempted execution of a second deed, rendered 
inept the previously well-executed and formal decree. Had the new instrument 
been perfectly formal, and embodied findings different from those contained in 
the other, it would have been for inquiry, whether, on the facts as ultimately 
ascertained, the arbiter's powers were not exhausted by the execution of the 
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case of an oversman's award, it must also specially narrate that the 
arbiters had differed in opinion. 

498. It appears in early times to have been made a question, 
whether an award was binding on the heirs and successors of the 
parties, unless it had been specially stipulated in the contract of sub- 
mission that the award should so be binding. It was decided, how- 
ever> even then,^ and has long been recognised as indisputable, that 
the completed and delivered award of an arbiter, being just the con- 
summating part of an onerous and lawful contract, is as binding 
upon the heirs and successors of the contracting party as any other 
lawful and onerous contract into which he had entered. The nul- 
lifying effect of the death of a party, during the currency of a 
subsisting submission, which, of course, liberates his heirs from the 
submission, rests upon grounds which have no application whatever 
to an award which has been completed and delivered previous to the 
party's death. 

As a delivered award constitutes a complete personal obligation 
against a party-submitter, it was held in an old case, *^ that a decreet- 
arbitral ordaining to discharge, is equivalent to a discharge." ^ 

499. Before leaving this subject, a few observations may be 
made respecting Interim-awards, and Part-awards, or Partial awards. 
These terms are frequently used as equivalent expressions ; but it has 
been suggested^ that there is a certain distinction between them, which 
parties-submitters are sometimes desirous to recognise in preparing 
the terms of their submission. 

first decree : for it might have appeared, as the result of inyestifj^tion, that in this 
peculiar case, there had been such deliyery of the first deed for behoof of the 
parties, as to hare excluded the application of the principle recognised in the case 
of Bamsay, 1782-3 (653), and eimilar cases. But when the admitted fact is, that 
the second decree embodies the same findings as to the rights of parties with 
the first, and when, moreorer, the second decree is itself alleged to be Yoid| it 
seems very clear that the validity of the decree, first formally executed, cannot be 
in any respect impaired by the attempted execution of another deed, for the use- 
less purpose of giving effect to views already declared by the arbiter in a due and 
formal manner.'' 

'' On the assumption, again, that the second deed shall be found to be in all 
respects a formal and valid instrument^ and not liable to be objected to, as not duly 
pronounced, the ftict of a prior decree to the same effect having been executed, or 
rather attempted to be executed, must be unavailing, as an objection to the effec- 
tiveness of the formal decree, pronounced ob fM^orem eautdam^ in order to obviate 
possible objections to the first. Clear it is, that there can be no interest to object 
to the second instrument, except on the ground of the first being invalid and objec- 
tionable. But, in this view, it was certainly within the powers of the arbiter, to 
execute a valid and formal decree-arbitral, so as to give effect to Ids views ; assum- 
ing always, that this was done by him effectively while the time limited for his deci- 
sion was still unexpired.'' 

^ Laird of Lochinvar, 1583, Spottis. P)r. Arbn. 14 

* L. Elphinston, Deo. 10, 1623 (16472). 

' Parker. 
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500. This does not prevent the requisites of a part-award and an 
interim-award from being the same/ in point of both form and sub- 
stance, as those of a final award : with the exception^ of course, that 
they do not require to be exhaustive of the subject-matters submitted ; 
that they purport to be of a more limited character ; and that they 
are also designed, in gremio, by their distinctive character as interim- 
awards, or part-awards, respectively. 

501. But the essential peculiarity of a proper interim-award, as 
distinguished from a proper part-award, in the sense above indicated, 
is, that the interim-award is of a temporary and tentative character 
only ; and although delivered, it is inherently subject to recall or alter- 
ation by the final award.^ 

502. On the other hand, the distinctive characteristic of the proper 
part-award, or partial-award, when not also designated an interim* 
award, is said to be that the part-award becomes final, so far as it 
goes, as soon as it is delivered to the parties. It decides that part of 
the submission which it includes, as irrevocably as the final award 
decides all the rest But apparently the familiar term '' interim-award" 
is so commonly used as including all part-awards, of every class, which 
are pronounced during the currency of a submission, that the above 
distinction, even if critically well founded in itself, may be practically 
disregarded. The question, whether or not an award is revocable 
which disposes of part only of the subjects submitted, and which has 
been delivered pending the submission, will apparently depend, not on 
the mere circumstance of the word '' interim " having been used to 
designate the award ; that term being often applied to part-awards, 

^ See Styles in Appendix. 

* Edinr. and Glasg. By. Co., Jan. 28, 1840, 2 D. 486. In a snbmiflsion of a 
claim of compensation and damages between a Bailway Company and a proprietor 
of land, the arbiter, after some very summary procedure, pronounced an interim- 
award for ^1750, as a payment to account of the proprietoi's claims. The Company 
was required to pay the sum immediately, as a condition of obtaining possession of the 
ground ; but they, at the same time, brought a reduction of the inteiim-awaid, 
chiefly alleging that the sum awarded was so extravagantly great as to infer cor- 
ruption against the arbiter. The Court did not feel warranted to infer corruption, 
and, ther^ore, refused to sustain the reasons of reduction ; but being apprehensive 
that the sum, on fdUer uivestigation by the arbiter, would be found to be exorbi- 
tant, their Lordships thought it right to qualify their interiocator, so as to recog- 
nise, in the fullest manner, the arbiter's power of altering the interim-award, if he 
should see cause to do so in his final award. The following clause was accordingly 
introduced into the interlocutor of the Court : '* In respect that the sum awarded 
in the interim-decreet has been paid, but may be found ultimately to exceed the 
sum awarded in the final decree, supersede further consideration of the case, till the 
arbiter shall have investigated the facts, and is prepared finally to fix the amount 
of the damages." L. Pres. Hope observed : ^ 1 think we should insert some qualifi- 
cation in our interlocutor, so as to prevent the possibility of the interim-decree 
being held to be conclusive, if, after full proof, the arbiter should become satisfied 
that it awarded a larger sum 'than the final decree should contain." The other 
Judges concurred. 
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which axe final as far as they go ; but upon a consideration of the 
tenor of the particular *' interim-award " itself, and of the terms of the 
particular submission under which it has been pronounced. 

503. In the hands of a careful arbiter, it will rarely happen that 
an interim-award of payment shall be found, at the close of a submis- 
sion, to have been excessive. Sometimes, however, it may be beneficial 
to both parties, and the submission may have contemplated, that a 
fixed interim regulation should be jnade at an early stage of pro- 
cedure, for the purpose of immediately terminating certain current 
disputes, without either party having any reason to expect more 
from the arrangement than a temporary rule, which will probably 
be more or less altered in the end. In Courts of law, the example of 
an interim scheme of locality affords a familiar instance of the adop- 
tion of a tentative rule, for the immediate temporary convenience of 
all concerned, while it is perfectly understood that there will probably 
be material modifications of that interim rule, when a final decree 
comes to be pronounced. And a large class of interim interdicts would 
equally illustrate the same practica In analogous cases, therefore, 
an arbiter, duly empowered, may be called upon, in the exercise of a 
sound discretion, to pronounce an interim-award on matters in dispute, 
at an early stage of the submission, even although, from the imperfect 
state of his information, it may be impossible to rely with any confi- 
dence that such award may not eventually require to be materially 
altered. But, generally speaking, it is very undesirable to exercise 
arbitral authority in pronouncing an interim-award, unless there are 
reasonable grounds to satisfy the arbiter that, so far as he goes, he is 
proceeding in a right direction, and can never be required to retrace 
his steps. This is particularly true in regard to questions of account- 
ing. Indeed, it is difficult to see that an arbiter can be exercising a 
sound discretion, if he gives an interim-award against a party for 
payment of a sum, the whole of which he does not see will be, at least, 
and in all events, ultimately found due. He may otherwise occasion 
excessive hardship, under circumstances which seem seldom to admit 
of justification. And in every question of making an interim-award, 
it will be material for the arbiter's consideration and guidance, whether 
the consequences would be most injurious which would result fix)m 
its ultimately appearing that he had committed an error in making 
the interim-award, or an error in refusing it. 

504. Although the interim-award be to remain simply xmchanged 
in all its parts by the final award, it still seems proper, in the final 
award, to refer specially to it, and to hold it repeated, or otherwise to 
affirm and adhere to it. This may not be necessary, as the close of the 
submission, without any alteration being made on the interim-award, 
places it, ipso facto, in a position where it is unalterable, and therefore 
final Nevertheless, it seems more regular to affirm it in the final 
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award, as this shows that the whole subjects submitted, were under the 
arbiter's immediate view in pronouncing his conclusive judgment. 

505. Where the interim-award is to be recalled and altered, in 
whole or in part, this must, of course, be done by express deliverance 
in the final award. And care must be taken that no ambiguity shall 
exist either as to what is recalled, or as to what is affirmed, of the 
interim -award ; and, further, that no rqmgnantia exists between the 
remaining portions of the interim-award and the deliverances contained 
in the final award. But this is a matter which does not appear to 
admit of any fixed regulation ; it must depend, in each particular 
case, on the accuracy and discretion of the arbiter himself. 

506. An award which is not meant to be final, should always be 
described, in gremio, by that distinctive designation which properly 
belongs to it ; it might otherwise happen that the delivery of such an 
award might give rise to a plea that the submission was thereby 
closed. But there are some cases in which the limited character of 
the award is clearly established, by necessary implication, inde- 
pendently of its being so designated. An instance of this occurred 
under a submission-clause, which was ancillary to a contract of lease 
of coal, whereby all disputes " during the currency of the lease, or 
after the expiry thereof," were to be submitted to an arbiter, " from 
time to time, as the same shall arise." The tenant claimed damages 
from the landlord for an alleged breach of obligation in delaying to 
open a new coal-pit An award was pronounced, finding £120 of 
damages due up to 15th September 1845. Notes were previously 
issued by the arbiter, stating that he held such damages to be due, 
" reserving to the tenant any claim he may have for damages after 
the above date" of 15th September 1845. The tenant having after- 
wards claimed further damages, as accruing under the lease still 
current, the landlord objected that the arbiter's power to award 
damages was exhausted by the award already pronounced, which 
did not bear to be an '' interim-award." A note of suspension and 
interdict was accordingly presented by the landlord, which the Court 
refused. L. Mackenzie observed : '* The former decree-arbitral was 
a mere interim-decree for the damages accruing up to that time. It 
was necessarily an interim-decree ; for as the submission embraces 
all the disputes between the pcirties which may occur during the 
currency of the lease, it is not in the power of the arbiter to pro- 
nounce a final decree till the lease expires."^ 

507. Even when an interim-award has been pronounced which is 
revocable by the arbiter, it becomes, in the ordinary case, unalterable, 
by the close of the submission, though without a final award. Nothing 
could recall or alter the interim-award, except a subsequent award by 
the arbiter in the same submissioa Where that becomes impossible, 

1 Montgomerie, Dec. 8, 1849, 12 D. 274. 
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because of the expiry of the submission, the interim-award appears, 
of necessity, to become unalterable, and, in that sense, finaL^ 

508. There is one case, however, in which an interim-award will 
not become final, even although the submission should expire without 
its being altered or recalled. This occurs where the interim-award 
does not contain independent findings of its own, but, on the contrary, 
embodies a condition which can only be purified by the subsequent 
giving forth of a final award. Where this is the case, the want of a 
final award must be fatal to the operative validity of the interim- 
award.^ 

^ In Mackessock, Nov. 14, 1822, 2 S. 11, both an interim-Awaid, and afterwards 
a final award, were pronounced ; but the latter, only after the expiiy of the sub- 
miflsionb A reduction was brought of both awards. The Court reduced the final 
award, but sustained the mterim-award, as valid and unobjectionable ; the arbiter 
being empowered to pronounce interim-awards. In the previous case of Taylor, 
Jan. 19, 1822, 1 S. 240, the Court had occasion to express an opinion in &vour of 
the validity of an interim-award, which was pronounced under powers to that eJOTect 
in a submission, which expired without a final award ; but no decision on the point 
was necessary. 

^ Wilson, Feb. 1, 1833, 11 S. 345. See, in particular, the note of L. Mackenzie, 
Ordinary. 



BOOK V. 



THE JUDICIAL REFERENCE. 



509. It often becomes apparent, daring the progress of an action, 
that it is more fitted for the tribunal of an arbiter than of a Court of 
law. In such cases, the parties, either of their own motion or at the 
suggestion of the Court, are in the practice of entering into the con- 
tract of Judicial Reference, whereby they agree to submit the decision 
of the matters in dispute, in the depending action, to a Referee or 
Arbiter, selected by themselves and approved by the Court. This 
may take place at any stage of the procedure, so long as there is an 
action depending in Court^ It has not unfrequently been resorted 
to, on the eve of a jury trial, or during the progress of a trial. It 
may equally be resorted to, before any record is made up in the 
cause ; as the provision of the statute, 6 Geo. rv. c. 120, sec. 4, 
which requires a record to be closed before the Court gives judgment 
on the merits, does not apply to the interposition of the authority of 
the Court to the award of a judicial referee. 

510. In its most important legal attributes, the contract of judicial 
reference is the same, substantially, with the ordinary contract of 
submission. The procedure, including the signed minute of judicial 
consent to the reference, is held to be a " subscribed submission,'' 
within the protection of the Act of Regulations 1695 ; and the 
award of the referee is exempt from alteration, on the merits, by any 
Court of law. It is thus exempt, alike on all matters of law, and on 
all matters of fact, which fall within the reference.' 

^ Shandy 409 ; Darling, 258 ; Parker, 201. See incidental notice of procedure 
lesembling a judicial reference, of aa early a date aa 1614.— Baihagartia, Dec. 17, 
1614 (644). 

* '^ I am perfectly sensible that there is a difference between a judicial reference 
and an ordinary private arbitration. But is it not still a contract ? And what is 
the contract? Instead of taking the chance of the ordinary procedure of the 
Court, the parties agree that the whole cause shall be determined by the judgment 
of a referee approred of by the Court Is it not a bargain — a transaction — a 
binding contract to that effect ? What is it but a submission, taking effect by 
contract in that particular form ? The depending summons, and the minute of 
judicial consent or request, with the sanction of the Court interposed, constitute 
the written submission to which the statute of Begulations refers. The particular 
form, perhaps then unknown, signifies nothing. The substance of the thing, with 
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611. " When an award in a judicial reference is clear in its terms, 
correct in its form^ embracing nothing which was not referred, and 
exhausting all that was referred, it is not competent for the Court to 
review such award on its general merits, or to set it aside, or to 
refuse efiTect to it, upon any idea of mere error in judgment, in the 
matters properly within the cognisance of the referee."^ 

safiBcient form, is quite clearly a submission, within the oontemplation of the 
statute ; and that of the most authoritatiye nature, according to its principle ; 
the contract being entered into, solemnly, in the face of the Court, and ratified by 
the express order of the Court. The submission being of the depending process, 
and emanating from the Court, the award must come back there, for the formal 
judgment on the summons, and warrant for execution. But still, the contract of 
submission is complete, and the Court can have no power to infringe the con- 
tract. The powers of the Court^ as to any matter of judgment on the merits of 
the cause, have been entirely transferred by the parties, with the sanction of the 
Court, to another tribunal of their own selection ; and all that the Court have to 
do, is to see that due execution of that contract shall be giyen. It is impossible 
that, consistently with this principle, the Court can inquire into the grounds of the 
referee's judgment, either in law or in fact, when there is a general reference of 
the cause. That would just be to break up the contract, and take the arbiter's 
duty, who had been chosen by the parties for their judge, upon ourselves. And, 
therefore, I caimot give any weight to the general reasoning here employed, as to the 
supposed distinction, generally, between a judicial reference and an extra-judicial 
arbitration. Both are submissions, making contract for judgment ; and surely 
the judicial contract is the more sacred of the two." — ^Per L. Moncreiff, in Brakenrig, 
Dec. 17, 1841, 4 D. 274. 

The other Judges delivered opinions to the same elSect ; L. J. Clerk Hope 
observing : " I must regard an award in a judicial reference in the same light as a 
decreet-arbitral.'* See also Campbell, Feb. 9, 1843, 5 D. 541. 

^ Per L. Moncreiff, in Mackenzie, Dec. 19, 1840, 3 D. 318, affd. Mar. 9, 
1843, 2 Bell's App 43. His Lordship further observed, that, ''when the com- 
pact (of judicial reference) is once gone into, and the award returned, it is a final 
judgment on the matter submitted, requiring only the form of a decree to be inter- 
poned. If any different idea be ^ anywhere entertained (though I cannot but think 

^ L. MoDcreiff apparently alluded here to the report of L. Brougham's opinion in Baillie, 
Aug. 27, 1836, 2 S. & M'L. 269 ; and especially to that part of L. Brougham's observa- 
tions, on p. 271, which commences with the words, *' It is upon an error in law that I hold 
this part of the finding to be enroneoos," etc. From this passage of the report, it had been 
argued in the case of Mackenzie, that L. Brougham was of opinion, that the award of a 
judicial referee might be reviewed and altered for errors in point of law. When the case of 
Mackenzie went to appeal, his Lordship took occasion to explain that he had never sanctioned 
such a doctrine ; and he further observed : " I can see no difference between an award and 
a decree-arbitral ; that is to say, between that which takes place upon a voluntary or 
extra-judicial submission, and that which takes place upon a judicial reference." '* I cannot 
draw any distinction between an award and a decree-arbitral ; they are convertible terms." 
His Lordship further remarked, that " the laws of England and Scotland may be said to have 
diverged," on the subject of arbitration, almost ever since the date of the Act of Regulations 
1695. " In Scotland, with respect to what they call a voluntary submission, or an extra- 
judicial submission, they have taken a view most clearly different from the view taken by the 
English Courts. And why, I may ask, should they not have had the same difference in their 
view of a judicial submission ? I see no reason for supposing that they should not." 

L. Cottenham. — '* I am entirely of the same opinion." 

L. Campbell.— "Neither the Court of Session, nor this House, can look to see whether 
the arbitrator came to a right conclusion in point of law, as both the law and the fact an 
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512. The contract of judicial reference is entered into, by the 
parties executing and lodging in process a minute of reference, signed 
by themselves or their counsel, to which, on their application, the 
authority of the Court is interponed, if their Lordships see no cause to 
withhold their sanction. The minute does not require any particulkr 
style, and is a document of the briefest and simplest form.^ It is, in 
reality, a step of procedure in the depending action ; and it is enough, 
if it sets forth, that the parties refer the process to the determination 
of an individual (named and designed), as judicial referee. It appears 
to be not uncommon to add the words, ** with all the usual powers 
belonging to that office ; " but that would be implied, though not ex- 
pressed.^ 

513. As a minute of judicial reference is just a step in a process 
in Court, it does not require, in point of validity, to be either stamped 
or tested. It is enough that it be signed by the parties themselves, 
or by their respective counsel Since the statute 5 Geo. iv. a 41, 
which freed forensic procedure from liability to stamps, the proceed- 
ings under a judicial reference are equally free from stamp-duty, with 
the other procedure, in the same process, or with the procedure in 
any other process. 

514. An advocate does not require an express mandate from his 
client, authorising him to enter into a judicifd reference. The power 
to do so is implied in his office.' But a law-agent cannot refer an 
action, without express authority from his client. If he does so, and 

there is a mistake in that supposition), as if the Court were still to review the 
award by oonsidering its general merits, in law or in &ct, I can only say, that I 
haye never understood that that could be done, consistently with the law of Soot- 
land, or the practice of this Court." 

The other Judges ooncarred ; L. J. Clerk Boyle observing : ^ We are bound to 
give the award the same deference as we would to a decree-arbitral." L. Medwyn — 
" I have always been taa^t that it (the award) has the same prinleges, as to its 
freedom from chaUenge, that a decree-arbitral has." 

^ See Appendix. 

* See tuprOy B. III. Chap. iL as to the implied powers of an arbiter ; the same 
belong to a referee. 

' See iuproy R II. Chap. L sec. 211 et teq. 

referred to him by the parties ; and if he has acted within his Jurisdiction, and has exhausted 
all that was submitted to him, and has not been guUty of any misconduct, the awmd that he 
has pronounced is binding, both in point of law and in point of fact, by the Act of Sederunt 
(Regulations) referred to, which clearly has the force of an Act of Parliament" 

Remarking on the " Report ** to the Court, by the judicial referee, following on the 
" contract, which amounts to a submission — a contract subscribed by the counsel on both 
sides," his Lordship asked, " Is not that a decree^rbitral ? " adding, that he considered such 
a contract to be a " submission within the meaning of the Act of Sederunt (Regulations)." 
He further observed : "The practice in Scotland, of considering an award or a decreet- 
arbitral, as conclusive, both as to law and fact, seems to me to be much more reasonable " 
than the practice in England ; and his Lordship intimated that he would support it. 

It seems unnecessary, now, to remark on the observation of L. Oillies, in the earlier case 
of Watmore, Dec. 2, 1841, 4 D. 160 ; especially as L. Mackenzie and the other Judges dis- 
sented from it at the time, and held that " a judicial referenee is an arbitration." 
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if the client disclaims the reference, the agent will have subjected 
himself in personal responsibility to the other party with whom he 
agreed to make the reference.^ 

515. The minute of reference may agree to refer to one person as 
sole referee, — or to two persons, and, in the event of their differing in 
opinion, to an oversman, either named in the minute, or to be named 
by the two referees, as the case may be. The parties may regulate 
this matter at their own pleasure ; subject always to their adopting 
such a style of reference as shall receive the sanction of the Court. 
If the minute has named two referees, without providing for the 
nomination of an oversman in the event of the referees differing in. 
opinion, the reference will become abortive on the occurrence of that 
event, unless the parties shall then jointly agree to apply the requisite 
remedy.^ This they may do, either by making a new minute of 
reference, with the sanction of the Court, to an oversman, or to other 
referees, with power to name an oversman : or, as occasionally takes 
place, to the former referees, with the addition of a third referee, and 
with power to the majority to decide.^ 

516. Where no special restriction is imposed on the referee by the 
minute of reference, and the whole action has been referred, he has 
power to dispose of the expenses, both of the action prior to the re- 
ference, and also of the reference itself.^ 

517. After the minute of reference is produced in process, the 
Judge in the cause is moved to interpone his authority to the Minute, 
and to make a remit to the referee. If no sufficient objection be 
stated to this motion, and if nothing, ex facie of the procedure, sug- 
gests a difficulty to the mind of the Judge,^ an interlocutor is pro- 

^ Liringston, Feb. 23, 1830, 8 S. 594. 

' Where a similar difficulty oocors in an ancillary sabmiBsion-cIauBe, which is 
specifically requisite for the extrication of a primary contract, the Court have indi- 
cated that they may possess certain remedial powers of interposition {wpra^ p. 186, 
note 1). But in the case of a judicial reference, no such necessity exists, to call for 
the like intervention ; as the &ilure of the reference would just leaye the parties 
with their process pending in Court, to be there prosecuted to a conclusion. 

' It is believed that the nomination of an oversman ib the course which is usuaUy 
followed ; although the nomination of a third referee is also occasionally resorted 
to, as in Potter, Not. 17, 1847, 10 D. 98. This latter procedure, however, is open 
to the objection, that, in many disputed matters, no pair of the three referees will 
be found to agree with each other ; and the attempt, in that event, to strike a 
supposed average result, by halving difierences of opinion, may be questionable in 
itself, besides being obviously liable to gross miscarriage. 

4 Colquhoim, Jan. 13, 1826, 3 S. 298 ; Smith, June 15, 1830, 8 S. 920 ; Beny, 
Dec. 15, 1827, 6 S. 256 ; Jan. 26, 1831, 9 S. 337 ; Faurley, Feb. 11, 1836, 14 S. 
470 ; Robertson, Deo. 6, 1836, 15 S. 199 ; Ferrier, Jan. 28, 1843, 5 D. 456 ; April 
18, 1845, 4 Bell's App. 161. [Paul v. Henderson, March 15, 1867, 5 Macph. 
613 ; Hilton v. Walker, July 2, 1867, 5 Macph. 969.] 

^ Were such a motion made, iu a declarator of marriage or legitimacy^ for iu- 
stance, it would be pars judicU to refuse it. 
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nounced, by which the Judge '^interpones his authority to the foregoing 
minute of reference ; and remits to (A. R) as judicial referee."* It 
is not uncommon to include in the deliverance a warrant for diligence 
against witnesses and havers, and commission to the referee to 
examine them. The referee is often directed, in the remit, to report 
his opinion to the Court quamprimum} 

518. As the act of executing a minute of reference implies a joint 
proceeding, by consent of both parties, it is very seldom indeed that 
any objection is stated to the motion for interponing the authority 
of the Court to the reference. But it is competent ^ to do so ; and 
there is one recent case, in which, after a party had signed a proba- 
tive minute, agreeing to a judicial reference, and in words, de presently 
referring a cause, he soon afterwards changed his views as to the 
expediency of following out that course ; and, accordingly, when the 
minute was lodged in process, he appeai'ed and opposed the motion 
by the other party, to have the authority of the Court interponed 
in common form. The Court thereon, '^in respect of the locus 
penUenticel* refused the motion.* 

519. After the authority of the Court has been interponed to the 
minute of reference, it becomes as irrevocable at the mere pleasure of 
either party singly, without the consent of the other, as the ordinary 
contract of arbitration is. 

520. Neither is it in the power of the Court, without the consent 
of both parties, to recall the remit to the referee, on the mere ground 
of its appearing to them an expedient course of proceeding to put an 
end to the reference, and to reinstate the Court in its full original 

^ Shand, 409. 

^ " The Court is not blindly to add its authority to the act of either parties or 
referee, if good and legal grounds can be shown why the Court should not interpone 
its authority."— Per L. Medwyn, in Brakenrig, Dec. 17, 1841, 4 D. 280. 

' The minute set forth, that the parties ''hereby refer" the questions between 
them to the referee ; and that the Court was orayed to interpone its authority. 
It was a probative writ One of the parties was trustee on a sequestrated estate ; 
and, as he had not obtained the concurrence of the Commissioners on the estate 
(required by the Bankrupt Act), and was advised that he might incur heavy per- 
sonal responsibility hj proceeding without that concurrence, he stated this to the 
Courts and was found entitled still to resile. — Beid, June 26, 1841, 3 D. 1102 ; 
and Session Papers in Advocates' Library. 

^ Even in the case of an ordinary remit by the Court to a man of skill, to report 
upon some point in the cause, if the remit be made upon the joint consent of the 
parties, neiUier party can afterwards resile, or refuse to be bound by the report. 
'' In ScotUnd, as in England, I apprehend, that where parties consent that a thing 
shall be done on the judgment of a particular individual, he must be bound by that 
consent ; and therefore it appears to me that Mr. Dixon, the appellant, must be 
bound by the judgment of Mr. Telford.*'— Per L. Gifford (affirming) in Dixon, June 
29, 1825, 1 W. & S. 655. See the important eflfect allowed to a consent which has 
once been given by parties to a remit to a man of skill, in Paul, Jan. 5, 1859, 21 D. 
206. 
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jurisdiction. On the contrary, "When parties have, by contract,, 
agreed to a judicial reference, that is a contract like any other con- 
tract ; and the Court has no more authority to put an end to that 
contract, than they would have to put an end to a contract for the 
sale of an estate or the lease of a house. It is irrevocably binding 
upon the parties, unless they have stipulated some mode by which 
they may get out of that binding contract"^ 

521. It was said, however, by L. Cran worth, C, in making the 
observation above quoted, that it was, " of course, subject to this re- 
mark, that every judicial reference must be taken to be with this 
qualification, that where, by the act of God, it becomes impossible 
that it should proceed, it is to be looked on just as if it had been in- 
serted as a condition, ex vi termini, in the contract. Suppose the 
arbiter had died, what would have become of it ? And other cases 
may be suggested, in which it would be impossible to proceed with 
the arbitration. And then, probably, the true construction of the 
law is, that the parties are remitted to their original rights." ' 

522. But, although the Court cannot encroach on " the contract" 
of judicial reference, by recalling the remit to the referee on any 
view of mere " expediency," as above stated, there may apparently be 
groimds for such a recall, besides those which (like the referee'a 
death) create an actual impossibility to proceed before the referee. 
That any such grounds must be of a grave nature, is evident. But, 
suppose that it appeared to the Court, when disposing of an objection 
to the referee's procedure, that he had acted so as to disqualify him- 
self from continuing to exercise his office, they ^ould, in that event, 
decline to remit the cause anew to him.* Or, suppose the occur- 
rence of any of those cases in which it would seem competent to 
apply to the Court to interdict an arbiter from proceeding further in 
an ordinary submission, it would, a fortiori, warrant an application 
for the recall of the remit to a judicial referee. 

523. If, for instance, a referee had accepted a bribe from one of 
the parties, or had otherwise become tainted by personal " corruption," 
it would not seem necessary that an innocent party should nevertheless 

^ Per L. Cianworth, C, in Walker and Co., Aug. 14, 1855, 2 Maoq. 424. On 
entering into the judicial reference, it had been anticipated that questionB of legal 
difficulty might be involved in the extrication of the case ; and power was expressly 
given to the referee, who was a civil engineer, " to report to the Ck)urt any point 
which may arise on which he thinks it necessary to take that step." On his making 
an interim report, accordingly, for guidance respecting a question of law, the Court 
" recalled the deliverance of the Judge, of 3d August 1852, interponing his authority 
to the minute of reference settled between the parties, and allowed the parties to 
proceed, as if no reference had been entered into.'* This interlocutor was reversed 
upon appeal. 

' Walker and Co., ut supra, and 27 Scot. Jur. 323. 

s Reid, Dec 15, 1826, 5 S. 130. 
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wait, perhaps for years, until an award should be pronounced and 
reported to the Court by such a referea He would seem to be entitled 
to apply forthwith to the Court, to recall the remit to the referee, and 
thereby cut short a procedure which must eventually be wholly abor- 
tive, and which, so long as persisted in, must involve waste of time, 
labour, and expense, and perhaps also the irretrievable loss of evidence. 
Without further enlarging on this, it may only be added, that the 
Court, in so recalling the remit to the referee, would not be in any 
way encroaching on *' the contract" of the parties. It was no part of 
tlieir contract, that either of them should be bound by the procedure of 
a corrupt referee ; and it would be in perfect consistency with their 
contract, when • soundly interpreted, to have the remit to any such 
referee recalled at the earliest moment 

524. It may be noticed here, that although no minute of reference 
had been lodged in process, yet, where the merits depended on the 
investigation of certain £EU$ts, and where the Judge, with consent of 
both parties, remitted to two counsel '' to inquire into and to report 
their opinion as to the grounds of objection set forth on the record, 
but without reporting the evidence," — this was held by the Court to 
be " in substance a judicial reference.'' The Court, accordingly, 
when the report of counsel was brought before them, decerned in 
terms of it, without further discussion ; doing as they would have 
done in the case of a regular judicial reference.^ 

525. The interlocutor of the Court, which speciaUy interpones 
authority to the nunute of reference, and contains the remit to the 
referee, is obviously of the utmost importance to the procedure in a 
judicial reference, and should always be carefully attended to. But 
there is, at least, one case in which the unusual circumstance occurred, 
of an omission of this interlocutor, and in which, nevertheless, the 
referee's procedure was sustained. The parties executed the minute 
of reference, in Court, on the morning of an impending jury triaL 
On the faith of the nunute, the jury were discharged, and the wit- 
nesses dismissed. Parties then appeared and pleaded, and also led 
proof before the referee. In these circumstances, it was held, after 
an award had been given by the referee, that the losing party was 
personally barred from then recurring, for the first time, to the omis- 
sion of the interlocutor interponing the authority of the Court to the 
reference, and remitting the process to the referee. The Court, accord- 
ingly, repelled the objection founded on this omission, interponed their 
authority to the award, and gave decree conform, in the usual terms.' 

5;26. The first step, under the reference, should be an act of 

> Phflp, Feb. 3, 1838, 16 a 427. 

' Fairley, Feb. 11, 1836, 14 8. 470. See apparently another case to the same 
effect ; Laurie, June 14, 1814. Excerpt from L. Pres. Boyle's Note-book ; Park. 
Syn. xzyL 85. 

8 
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acceptance by the referee. This may be done in the simplest terms, 
and is most conyeniently written upon the minute of reference itsell^ 
It has been observed, that the referee's minute of acceptance ** is not 
essentially necessary." ' This seems to be correct, inasmuch as, where 
parties appear and plead before a referee, and he makes and signs 
orders in that character, there is direct and irresistible evidence thus 
supplied, of his acceptance of the office, though he may not have 
originally signed an express minute of acceptanca But it is obviously 
proper that a step so vital, at entering on a reference, as the act of 
acceptance by the referee, should be duly attested by the referee's 
signed minute, so as to exclude every question, whether the a4ium et 
iractatvm sufficiently instructed his acceptance without suoh signature. 

527. The procedure before the referee under a judicial reference, 
such as the appointment of a clwk (where the services of a clerk are 
desired) ; examining the actual state of the process ; and, if thought 
necessary, ordering claims, hearing parties, allowing proo( etc., 
according to curcumstances : all this is so analogous to the procedure 
in an ordinary submission, as to supersede recapitulatioiL The powers 
and duties of a judicial referee, in these respects, appear to be sub- 
stantially the same with those of an arbiter in an ordinary submission.' 

528. Thus, although an interlocutor may have been pronounced, 
allowing a proof, before the judicial reference was entered into, it does 
not necessarily follow that under a judicial reference, the referee is 
bound to take that proof.^ If the minute of reference itself does not 
contain any stipulation on the subject, it is competent to the referee 
(subject always to the same general conditions which affect an arbiter 
in an ordinary submission)'^ to decide, for his own government, and 

^ See form m Appendix. ' Parker, 202. 

^ Bu/pray sec. 510 ; Brakenrig, Bea 17, 1841, 4 D. 274. 

* In an action before the Magistrates of Olasgow, for repetition of the price of 
the share of a reflsd, after Tarions documents had been produced, the Gonrt allowed 
to both parties generally, a proof of their respective averments, so te as denied. 
At tiiis stage of the procedure, a minute of reference was entered into, and the 
authority of the Court was interponed. The referee, a mercantile man, having 
heard parties, and considered the documents in process, and the admitted facts, gave 
an award against the defender, without taking the proof, whidi had been allowed 
by the Court. His award was reported to the Conk, who interponed their 
authority, and gave decree accordingly. In a reduction of the decree, in respect, 
inier aUcky of the referee's fftilure to take the proof in question before deciding, Lord 
Alloway, Ordinary, sustained the decree, and the Court refused a reclaiming petition, 
without answers. L. Alloway observed, in a note : ^ The judicial referee^ or arbiter, 
might perhaps proceed erroneously, in not allowing a proof ; but it certainly was 
within his power to determine whether the written evidence, and the admitted &ots 
of the case, were not sufficient to enable him to determine the mercantile question, 
without fuirther proof. He did hear parties, and even received a representation 
against the judgment, and made a slight alteration on it"— Colquhoun, Jan. }3, 
1825, 3 8. 298. 

* Stipra, B. III. Chap, iii 
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according to bis own conscientious conviction, what amount of proof 
he shall require, or allow, before giving his award On the other 
hand, though a process may be judicially referred as a " concluded 
cause," yet, if these words do not fairly purport a positive limitation 
of the arbiter's powers, it would appear to be competent to him, either 
to allow or to order proof, if he considered it to be reqmsite to follow 
that course, in order to enable him to perform his duty, and ade- 
quately prepare his mind for pronouncing the award.^' 

629. In a recent case, during the leading of a proof in the Sheriff- 
Court^ objections were stated to various questions, in consequence of 
which the answers of the witnesses were sealed up, and so deposited 
in process, to meet the contingency of subsequent discussion taking 
place respecting them. The case was afterwards brought under 
advocation, and judicially referred. The referee gave his award with- 
out either opening up the sealed depositions, or making any special 
deliverance, finding that the questions were inadmissible, or otherwise 
disposing of them. On a motion being made to interpone the authority 
of the Court to the referee's award, it was objected that the referee 
had wholly failed to apply his mind to this part of the proof; that 
this omission appeared ex facie of the procedure ; and that it was as 
fundamental a defect as a refusal to hear parties, or to give time to 
a party to lead the proof allowed, would have been. The Court 
unanimously repelled the objection. L. J. Clerk Hope observed : 
"I apprehend an objection to an award, which resolves into the 
allegation, that, either from want of attention, diligence, patient 
thought, or accuracy in the study of the case, the referee overlooked 
points, is wholly incompetent" His Lordship also remarked, that, in 
regard to the points raised by the objector, " there was no distinction 
between an award in a judicial reference, and a decree-arbitral"^ 

530. If the parties shall insert special conditions in the minute 
of reference, limiting the powers of the referee, and the minute so 
qualified shall receive the sanction of the Court, the referee's powers 
will thereby be as effectually circumscribed as the powers of an 
arbiter would be by the insertion of the same conditions in an 
ordinary submission. If, for example, the minute of reference 
limited the endurance of the reference to a specific period, it would 
appear that the referee could have no power to execute an award after 
the time so fixed had expired ; and that the Court could not, without 
the consent of both parties, interpone their authority to such an 
award. But the case is essentially different when the minute of 
reference is unlimited as to time, and the Court, merely of its own 

^ This was lo held, where a prooeBB was made the aabject of an extra-jadicia 
sabmisaumi in which it was deacribed aa '* a concluded cau8e.''-^Beny, Dec. 15 
1827, 6 8. 256 ; and Jan. 26, 1831, 9 a 337. 

s GampbeU, Feb. 9, 1843, 5 D. 541. 



276 THE JUDICUL REFERENCE. [B. T. 

authority, and for the purpose of enforcmg laudable iegpeLteh, pro* 
nounces an order, which does not qualify the constitution of the 
reference, but is a mere direction to the referee, enjoining him to 
report within four weeks, or some other specified period Accord- 
ingly, where the referee had not returned his report until shortly 
after a term so specified had elapsed, it was not held that his function, 
as referee, had fwnditvs fallen on the expiry of the term in question, 
but only that he had not punctually complied with an order which 
was " merely a matter of Court regulation." Seasons of suspension of 
a charge upon a decree, pronounced by the Court in conformity with 
such an award, were therefore repelled.^ 

531. As the cause which is submitted to judicial reference is not 
thereby taken out of Courts great facility exists in obtaining diligence 
for citing havers and witnesses, or making any other incidental 
application to the Court which may prove requisite. The cause is 
simply enrolled before- the Judge, like any other depending process, 
and the requisite motion is made in common form.^ 

532. The case of a private submission, noticed infra? in which 
it was held that the Sheriff was entitled to grant compulsitors, causa 
cognita, for enforcing an arbiter^s order against a haver to produce 
certain specified documents, would apply, a fortiori, to the effclct of 
supporting an application to the Court before which the cause 
depended, to grant such compulsitors to enforce a similar order, 
made under a judicial reference by the referea 

533. From the nature of the procedure, the cause being still 
formally in Court as a depending process, and the judicial reference 
being merely the concerted method of ultimately obtaining a decree 
of the Court in the cause, it is requisite, when the referee makes 
his award, that he should report it to the Court^ This is indeed 
expressly enjoined by the interlocutor which remits the cause to the 
referee. The report or award does not require to be either stamped, 
holograph, or tested. It is just a step of process, and needs nothing 
for its authentication beyond the signature of the referee, who is. an 
officer of the Court 

534. The referee's xeport or award does not recite, as matter of 
ordinary style, in the same terms which are used in an extra-judicial 

^ Robertson, Jan. 15, 1818. Ezoeipt froni L Prai Boyle's Noto-book : Park. 
Syn. xxxiii. 110. 

* ** The cause reniains in Court, eta In yarious respects, it ib imder the oontid 
of the Ooort If the referee were to refose to proceed, the Ocfort woold giTeredran. 
If he dies, the cause letams to the Court without new process. If witnesses refose 
to attend, the Court would interpone its authority to compel them ; and it Is only 
by decreet of the Court that wairant for execution of the award can be obtained.** — 
Per L. Moncreiff, in Mackenzie, Dec 19, 1840, 3 D. 329. 

> Bhukies, Mar. 2, 1852, 14 D. 690, B. yi. Chap. iz. 

^ Supra, sec. 631, note 2. 



B>y.] . THE JUDICIAL REFERENCE. 277 

sabmiasion, that the referee, in making his deliverance, had " God and 
a good conscience before his eyes/' But, in general, it briefly sets 
fprth the nature of the procedure by means of which the referee had 
prepared himself to give his award, and adds that he is ^'now 
well and ripely advised" upon the matters remitted to him by the 
Court. 

535. When the report or award is returned into Court, the Court 
is craved to interpone its authority thereto, and to pronounce decree 
in conformity therewith. Such a decree warrants the same execution 
as any decree pronounced in a litigated cause ; and it stands on a 
basis which is not challengeable on any ground that would not invali- 
date a decree-arbitral or award in an ordinary submission. 

536. When the award or report of a referee is thus laid before the 
Courts and a motion is made by one of the parties for the interposi- 
tion of the authority of the Court, an opportunity is afforded to the 
other party of stating such objections to l^e motion as may, at that 
stage, be competently brought forward.^ On this subject it has been 
observed, th&t all objections which could be urged in a process of 
reduction of an award, in a private submission, may competently be 
urged against the interposition of the authority of the Court to the 
award of a judicial referee.' 

537. If the award or report of the referee be ex fade unexception- 
able, and if it be commensurate with the reference^^neither exceeding 
its limits nor falling short of them — the Court will not lightly be 
induced tp refuse their authority to it.^ But if it shall appear that the 
procedure before the referee has been, in substantial matters, inaccurate 
pr defective, yet so as to admit of rectification by remitting the pro- 
cess anew to him, the Court are in the practice of so remitting.^ This 
does not imply that the Court exercises any power of review on the 
proper merits of the reference ; these are conclusively determined by 
the opijotion 'of thd referee alone, which the Court never disturbs. But 
irregularity, of procedure by the referee, which, if it remained, might 

^ " A judicial reference is of a cause or suit before the Court, and the authority 
of the Court is required to be interponed, both to the reference and to the award, 
without which it is not competent^ and diligence cannot proceed on it. Hence, 
objections may be stated when either of these judicial acts is applied for, because the 
Court is not blindly to add its authority to the act of either parties or referee, if 
good and legal grounds can be shown why the Court should not interpone its 
authority."— Per L. Medwyn, in Brakeniig, Dec. 17, 1841, 4 D. 280. 

' ^ I think it^iB dear enough, that, when that motion is made, it jb competent 
to object to it on any ground which would be competent and sufficient for setting 
aside an extra-judicial decree-arbitral, without the necessity of raising a formal 
action d reduction, as in the other case :" *^ all objections which would be competent 
in a reduction, must, I conceiYe, be competent to be then stated." — Per L. Moncreiff 
in Mackenzie, Dec. 19, 1840, 3 D. 3ia 

' See Robertson, May 30, 1833, 11 S. 669. 

« Baxter, Feb. 20, 1836, 14 S. 549 ; and June 1, 1838, 16 S. 1085. 
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affect the validity of his award, may often be corrected by him under 
a new remit from the Court The referee, under such remits has the 
same powers which he originally possessed, unless the second remit 
be of a qualified nature. 

538. Where a judicial referee, who erroneously supposed that he- 
had not power to decide as to expenses, disposed of the merits, but 
reserved the question of expenses for the determination of the Court, 
the Court anew remitted to him to exhaust the reference by disposing 
of the question of expenses. The referee having thereon repeated his 
former award, with additional findings, which disposed of the expenses 
both of the process and the reference, and this award being reported, 
the Court then interponed their authority, and pronounced decree 
conform.^ 

539. It would appear that, if the award or Beport be held open 
to objection on the ground of ambiguity, it would be competent to the 
Court to remit anew to the referee, with instructions to explain his 
award. This course was followed by L Mackenzie, in the case of 
Anderson, eta, May 16, 1832, l^ough the point did not then receive 
an adjudication from the Court,^ the parties having eventually agreed 
to a remit to the referees to explain their award. And it will be 
observed, that one main reason which prevents any explanation from 
being obtained from an arbiter in a private submission, after he has 
given forth his sentence (viz., that the subnussion is at an end, and he 
iB functus officio)^ does not apply to a judicial referee, so long as the 
authority of the Court has not been interponed to his award* 

540. If it shall appear to the Court, that parties have not been 
sufficiently heard before the referee, they may remit anew to the 
referee, with instructions to hold his award, hoe statu, as notes pre- 
paratory to his judgment ; to hear parties further ; and thereafter to 
do as to him shall seem just^ 

541. If it be admitted that parties have not been heard at all 
before the referee, the Court may, and in most cases will, refuse to 
interpone their authority to the award, and will remit anew to the 

^ This occurred in the Biugh Ooort of Olaagow, and the prooedure being brought 
under review in a reduction, it was approved by the Supreme CouiL L. Alloway, 
wboee judgment was adhered to by the Inner House, observed, in a note : *\ The Gourt 
most properly sent the cause back to the judicial referee, to determine the expenses, 
as necessarily fiiUing under the reference of the whole cause which had been made to 
him.''— Golquhoun, Jan. 13, 1825, 3 S. 29a 

^ In special ca^es, a remit may be made to supply any inaccuracy of prooedure." 
—Per L. Medwyn, m Brakenrig, Dec 17, 1841, 4 D. 274. 

> See two reports of this case, 10 S. 634, and 11 S. 778. 

' In one case, which came ultimately to be a reference, to which the antfaority of 
the Court was interponed, and under which the referee was required to report his 
deliverance to the Gourt^ their Lordships, on considering it, remitted to the referee 
to explain an ambiguily therein. — ^Reid, Nov. 28, 1828, 7 S. 82. 

« Baxter, Feb. 20, 1836, 14 S. 649 ; and June 1, 1838, 10 S. 1086. 
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referee to allow parties to be heard, and thereafter to proceed as to 
him shall seam just^ 

542. In the event of its appearing to the Court, on considering the 
objections, not only that there are grounds for their refusing to inter- 
pone their authority to an award, but also that the referee is justly 
chargeable with such misconduct as forfeits the confidence of the 
Court, and indicates unfitness for his office, the Court will refuse to 
remit anew to such a referee. The Court may follow this course, 
either on the motion of a party, or ex proprio motu? 

543. From the inherent nature of the procedure, a judicial refer- 
ence cannot embrace anything which is not within the scope of the 
process in which it is made. The decree to be ultimately pronouneed 
by the Court, conform to the referee's award or report, must be within 
the conclusions of the libel, and cannot be made broader or more com- 
prehensive, in consequence of the reference, than it could have been 
made without it. On the contrary, the award of the referee would be 
uUra finu eompnmdm, in so fior as it went beyond what could (in 
point of form) be covered by a decree of the Court, supposing that 
the action hud been prosecuted to a conclusion, according to the ordi- 
naxy forms, and without the intervention of any reference.* 

544. This does not prevent the parties to an action from having 
recourse to a reference or submission, which, besides the cause at issue, 

^ Lyle, June 15, 1844^ 6 D. 1163. It may here be noticed, that, in the case of 
Glennie, Feb. 24, 1825, 3 S. 395, the Court opened ap the awaid of a judicial 
referee, in respect that, after leading a proof, he had pronounced his award without 
hearing parties ; and a remit was made to the L. Ordinary, to hear parties as on a 
concluded cause. But, unless the parties consented, or the case was otherwise of 
a special nature, it seems to deserre consideration whether the course which was 
followed by the Court in the later case of Baxter (seQ. 540) was not more regular, 
when they remitted to the judicial referee himself to hear parties further, and of 
new pronounce an award. It is beyond the power of the Court to recall a judicial 
reference, without either the consent of both parties (Walker and Co., Aug. 14, 
1866, 2 Maoq. 429), or some such strong ground as that of the referee's having 
disqualified himself And the act of withdrawing from the referee the decision of 
the case upon the concluded proof, and sending it before the L. Ordinary, would 
therefore appear to be open to observation, unless the case was affected by q>eoial- 
ties.— Affd. on merits, May 11, 1829, 3 W. & S. 389. 

' See opinions in Beid, Dec. 16, 1826, 6 S. 130, where the Court, proprio motu^ 
refused to remit anew to the same referee, because by his conduct he had personally 
disqualified HmaAlf- In these drcumstanoes, the parties agreed to name new 

' ^ By our rules and practice, it is impossible that such a reference should ein- 
braoe anything which was not comprehended in the action, or issue, which forms the 
subject of it. For, as it proceeds entirely from the matter, so in issue before the 
Ckmrt ; and, as the award must be confirmed by a decreet of Courts as in that cause ; 
it is unpoesible that anything else should enter into it^ or that the arbiter should 
have power to dispose of any other matter in dispute between the parties.'' — Per 
L. Moncreiff, in Mackenzie, Dec. 19, 1840, 3 D. 318. See also observations of 
L. Brougham, in BaUlie, Aug. 27, 1836, 2 S. & M'L. 269. 
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involves other matters in dispute between them. But such a pro^ 
cedure would not be a proper judicial reference. If its nature were 
duly explained to the Courts the Judge would not interpone his autho- 
rity to it, inasmuch as it consisted in part of a mere ordinary submis-- 
sion» with which he had no official relation whatever. Nor could 
decree be given by the Court in terms of the award eventually pro- 
nounced by the feferee, as it must necessarily include matters not 
before the Court, nor within the process, with which alone the Court 
could deaL But the same party to whom, as judicial referee, the 
determination of a process has been remitted by the Court, may also 
be selected by the parties as their arbiter in a separate extra-judicial 
submission, to determine other matters in dispute between them. 
And he may proceed simultaneously with the judicial and with the 
extra-judicial references. It is only, however, in so far as the proper 
judicial reference extends, that the authority of the Court can be 
iuterponed to the award.^ 

545. It is only in the same process in which the reference has 
been made, and of which it forms a part, that the authority of the 
Court can be interponed to the referee's award. If, by any event, 
that process becomes extinguished, the reference, as being a step in 
the process, perishes along with it, and no authority can afterwards be 
interponed by the Court to any award by the referee. It is not 
within the contract of the parties to a judicial reference, nor is it con- 
gruous with the remit made in that process to the referee, that the 
award of the referee shall have the authority of the Court interponed 
to it, in any other process than that alone in which the reference was 
agreed to, and of which it forms a component portion, just as much as 
the summons and defences do.^ 

^ In a case in which certain judicial references, and also certain other matters, 
were brought before the same arbiters, L. J. Clerk Boyle obserred, in the particolar 
circumstances, that the private subnussion had ^* absorbed the judicial references." 
— Fraser, May 26, 1838, 16 S. 1055. 

' In a recent case in the Sheriff-Court, a judidal reference was agreed to, under 
which the referees pronounced an award. But the process itself had become irre- 
Tocably dismissed (by 16 and 17 Vict o. 80, sea 15, in consequence of the lapse 
of six months without procedure) before the interposition of the Court was asked 
. to the award. In these circumstances, one of the parties brought a new action in 
the SheriffOoort, and obtained decree against the other party, to make payment to 
him in terms of the award by the referees. In an advocation, the Court altered, 
and pronounced this interlocutor : ^ Find that the award sought to be enforced in 
the present action was pronounced in a judicial reference of a prooem before the 
Sheriff of Lanarkshire : Find that the said process is now absolutely extinguished 
and at an end, in virtue of the provisions of 16 and 17 Vict a 80, sec. 15 ; and 
consequently, tiiat it is impossible the authority of the Sheriff-Court c^ Lanarkshire 
can now be interponed to the said award of the judicial referees : Find that such 
an award cannot be given effect to or enforced except in the process in which it is 
pronounced : Therefore alter and assoilzie," etc — GiUon, Jan. 14, 1859, 21 D. 243. 

Considering the severe stringency of jthe above provision of the; Sheriff-Court 
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646. It is not HHdommon in practice, that an action is taken out of 
Courts and made the subject of a submission, by the mere agreement 
of the parties, to which no authority of the Court is interponed. This 
proceeding does not partake of the nature of a judicial reference in 
^y iespect, although the dispute between the parties was originally 
in the form of an action before the Court The summons, in such 
drcumstances, serves no other purpose, except to define the limits 
oC the pursuer^s claims which are submitted ; and the l^;al character 
of the proceeding is that of an ordinary extra-judicial submission. 

547. The remuneration of a judicial referee is, in so far, on a 
different footing from that of an arbiter in a private submission, that 
the judicial referee, being an officer of Court, and acting undeir a 
i!emit from the Court, is entitled to remuneration ; which, accordingly, 
is both l^ally and equitably his due. 

548. If a party pays the judicial referee a fee for his remunera- 
tion, which is not objectionable in point of amount, the Court, when 
interponing their authority to the award, will decern against the 
other party for repayment of the whole fee, if the party who paid it 
has been found by the referee entitled to his. expenses ; and for re- 
payment of one-half of the fee, if each party has been left to pay his 
own expenses. This course has been taken by the Court, although 
the referee, from motives of delicacy, had made no deliverance as to 
the liability of the parties for his fee.^ In another case, in which the 
referee found one of the parties liable in expenses, inclusive of a fee 
to himself, if the Court should find him, as an officer of Court, en- 
titled to remuneration, the Court found the referee and his clerk 
entitled to remuneration, and remitted to the auditor to tax the 
amount, in order to a decemiture for the same.' 

549. Where a judicial referee had decided the case remitted to 
him, and the parties were agreed as to the amount of the fee which 
should be paid to him, but differed as to the proportion which 
should be paid by each of themselves, the Court remitted anew to the 
referee to decide the proportional liability of each party respectively. 
The referee reported that each party should be found liable in one- 
half, and the Court then interponed their authority to the whole award.' 

Act, it seems proper to notice that six months had elapsed, not merely from the 
date d the last interlocutor by the Sheriff in the original process, bat also from the 
date of the last proceeding in the reference. As the reference forms part of the 
.procesB, it wiU probably be for consideration, when the fiicts shall raise the point, 
whether every ^* proceeding " in the reference should not be held a ''proceeding" 
in the process, to the effect of eliding the statutory extinction of the process, so long 
.as six montha shall not have elapsed from the last "proceeding " in the reference. 

^ Tatee, June 7, 1848, 10 D. 1233. 

' Baxter, June 1, 1838, 16 S. 1085. See also Drommond, Mar. 11, 1835, 13 
S. 684. 

' Morris and Co., Feb. 14, 1852, 14 D. 501. 
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550. It is one of the characteristics of a judicial reference, which 
distinguish it from an ordinary submission, that, although no pro- 
vision IB made in the minute of reference for the casualty of one of 
the parties dying, the occurrence of that event will not put an end 
to the reference. The reason which has been assigned for this is, 
that a judicial reference is just one step in a procedure of a perma- 
nent nature, and that '^ the re:aut made by the judge to the referee is 
just as effectual as any other judicial remits which does not come to 
an end by the death of a party." ^ 

551. It is another peculiarity, distinguishing the judicial reference 
from the ordinary submission, that the former does not require to 
have any power of prorogation conferred on the referee. A judicial 
reference does not fall by the lapse of year and day. Apparently 
the same grounds which have been assigned for its endurance^ 
notwithstanding the death of one of the parties, will equally ex- 
plain its continuous subsistence without requiring prorogation. 
And, moreover, it would be incongruous that any private individual 
should have the power of performing an act which, if requisite 
for the continuance of his official character and functions, would, 
in fact, imply a renewal of the remit by the Court Accordingly, 
no prorogation of a judicial reference by the referee is either known 
or required. 

552. But, as the action, in which the judicial reference has been 
made, continues to depend in Court, it is necessary, if it be before 
the Outer House, that it be kept awake from time to time by motion 
in common form.' If the cause was before the Inner House when 
the reference was made, this procedure is not required, as a process 
does not sleep in the Inner House, though it be not moved in, for a 
year together. 

553. Should the process be allowed to fall asleep, it must be 
wakened, in the same manner as any other process, before any further 
step can be taken in it in Court.' 

^ Watmore, eta, Liay 17, 1839, 1 D. 743. Bee eepiMrially the opinioB of L. 
MaokenM'e. 

* Darling, 258 ; Parker, 209. 

' In Stewart, Deo. 1, 1843, 6 D. 151, it was, inUr aUa^ alleged that the referee 
had taken important steps in the reference, and even pronoonoed his award at a 
time when the proeeas was asleep ; and it was contended that all such prooednre 
was nnlL It was answered, that such a plea was withoat support^ either from prin- 
ciple or aathority, and that at all events, it was exdnded from the present case by 
the drcomstance that the estates of the objecting party having been seqaestnted, 
and the action in Court having been wakened, and the award of the referee reported, 
to the L. Ordinary, his Lordship caosed intimation to be made to the trustee in the 
sequestration, who wrote a letter, which was produced, stating that he would offer 
no opposition to the award, and dedined to sist himself in process. The Court 
interponed their authority to the award by an interlocutor, which made special re- 
ference to the letter of the tru8tee.-«>See Session Papers. 
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564. If either party dies during the dependence of the judicial 
reference, and his representative does not voluntarily sist himself, it 
is necessary that the depending action be transferred against such 
representative, in the same manner as any other process would require 
to be, in which no reference had taken place.^ 

655. The death of the judicial referee, pending the reference, 
brings it to a dose, and seems to leave either party free to insist on 
resuming the action in Court, unless both parties agree to enter into 
a . new judicial reference, or to proceed otherwise, as they may be 
advised.' 

666. As the process before the Court continues throughout to be 
a depending action, and as the award of the referee is reported to the 
Court, which then pronounces decree conform thereto in the said 
action, it is held that the diligence of Arrestment, or of Inhibition, 
used on the dependence of the action, subsists throughout, and wiH 
cover the decree so obtained.* 

657. But if a process be made a subject of an ordinary extra- 
judicial submission, any diligence which may have been used upon the 
dependence will not cover the award pronounced by the private 
arbiter.^ The diligence which has been used on the dependence of an 
action, necessarily from its own nature, becomes inept, unless that 
action be prosecuted to a decree. And this, of course, is not the case 
where the parties have extra-judicially agreed to submit their dispute 
to the judgment of a private arbiter. 

668. When diligence has been used on the dependence of an 
action, and the action has thereafter been made the subject of an 
extra-judicial submission, the question has been raised, whether the 
submission necessarily had the effect of wholly and irretrievably 
evacuating the diligence ? Or whether it might not be still competent 
for the pursuer of the action, in the event of his obtaining a favour- 
able award, to produce the award in the action, and, upon obtaining 

^ Shand, 411 ; Darling, 259 ; Parker, 210. 

' This would appear neoessarily to result from the deUetus pertona which is 
implied in the selection of the referee by the parties. In Walker and Co., Aug. 14, 
1S55, 27 Soot Jur. 323, it was observed by L. Cranworth, C, arguendOy that, in 
such an event, ** probably the true construction of the law is, that the parties are 
remitted to their original rights." 

' " I understand it to be settled law, that an arrestment on a depending action 
undoubtedly subsists, whether decree in the arrester's action proceeds on the proper 
judgment ci the Court, eaiua eogniiOj or in absence, or in default, or on an award 
in a judicial reference."— Per L. Monoreiff, in Potter, Nov. 17, 1847, 10 D. 109. 
See also L. Ivory, applying the same doctrine to inhibition on a dependence. — Ibid, 
p. 110. See also Shand, 411. 

** There are certain advantages in having a judicial reference instead of a sub- 
mission, such as the preserving diligence used upon the summons," etc. — P^ L. J. 
Clerk Hope, in Brakenrig, Bee 17, 1841, 4 D. 286. 
t « Beids, July 3, 1751 (6993). 
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decree from the Court, for tlie sum contained in the award, preserve 
the effect of the inhibition to the extent of that decree ? In a case 
where this question arose, the Court, whUe they ** found the sum 
awarded by the decreet-arbitral, not secured by the inhibition," in^ 
serted in their interlocutor the qualification, that this was without 
prejudice to the party, '' to waken and insist in the former process, 
and there to claim preference upon the inhibition as accords."^ 

559. If a note of suspension be passed, on caution in common 
form, and if the question between the charger and the suspender be 
then submitted to a judicial reference without the consent of the 
cautioner, the cautioner is not liable, under his bond, to make good 
what may ultimately be awarded by the referee against the suspender, 
although a decree conform may have been interponed thereto by the 
Court* 

* 560. It was held, that both by the terms of the bond of caution, 
and the tnie nature of the transaction, the cautioner only undertook 
liability for the suspender, in so far as a debt should be found by the 
Court to be due, after a judicial discussion, conducted in their own 
immediate presence ; the merits of which were considered and decided 
by the Judges themselves. It was observed, that the position of the 
cautioner in a suspension was, in many respects, analogous to that 
of a co-suspender, or party in the action ; insomuch that, if the sus- 
pender failed to carry on his case, the cautioner might make appear^ 
ance in the process for his own interest, and himself state all pleas 
which the suspender, if still appearing, could have stated But, if the 
charger and suspender, by entering into a judicial reference, withdrew 
the process from being both discussed and decided on its merits before' 
the Court, they placed the decision of the case substantially before 
a new tribunal, without the cautioner's consent From which it 
followed, that whatever liability might, by this mode, be ultimately 
established against the suspender, it was not a liability ascertained by 
the only mode to which the bond of caution (which was to be strictly 
construed) could be held to apply.' 

^ Stewarts, Feb. 16, 1770 (7004) ; HaUes' Dec. 343. In Anderson, May 25^ 
1821, 1 S. 31, and F. C, it was held, with regard to an extra-judicial submission, 
^ That an inhibition on a dependence is not put an end to by a subsequent sub- 
mission, provided the reference be merely for ascertaining the amount of the in- 
hibiter's debt ; and that decree conform, in the action on which the inhibition was 
raised, is afterwards pronounced." 

' Stewart^ tn/ro. 

* Stewart) Dec. 1, 1843, 6 D. 161 : ^ The obligation of a cautioner in a sus- 
pension is to pay a certain sum of money, ' in case it shall be found by the Lords 
of Council and Session that he ought to do so, after discussing the letters of sus* 
pension.' Hence, formerly, if the charge was turned into a libel, or the reasons 
were discussed on the Bill, the cautioner was not liable, because it was not a decree 
under the expede letters. To make the decree effectual, I think the discussion 
must be by this Court, in order to bind the cautioner, unless he consents to the 
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561. But the case of a cautioner in the loosing of arrestments was 
held to be '* essentially dififerent " from that of a cautioner in a siis- 
.pension ; '' so much so," as not to " belong to the same subject." ^ 
Accordingly, where a pursuer's arrestments on the dependence had 
been loosed on caution ; and the pursuer and defender had, thereafter, 
entered into a judicial reference, under which an award was pro- 
nounced ; after which the Court gave decree conform to the award ; 
it was held, that although the cautioner had not consented to the 
reference, he was as much bound to make good the amount for which 
he had become cautioner, as if there had been no reference, and the 
whole discussion on the merits had taken place immediately before 
the Court itself.' 

562. It was observed, that, supposing there had been no loosing of 
the arrestments, and that the arrestee, at the dose of the action, and 
after decree had been pronounced conform to the award of a judicial 
referee, had attempted to plead that the arrestments had been rendered 
unavailing in consequence of the judicial reference, such a plea, on 
his part, would have been obviously imtenable. He was, ex hypothesis 
liable to pay a certain sum, then in his hands, due to the defender in 
the action, but for the arrestments which restrained him, and which 
might eventually operate a judicial assignation of the debt to the 
pursuer. In that event, the arrestee would just be bound to pay the 
«aid sum to the pursuer, instead of paying it to the defender. But it 
was ju8 ieriii to the arrestee, whether he paid this sum to the one 
party, or to the other, provided always that he only required to pay it 
once for alL As soon as a decree was recovered against the defender, 
which operated as a valid decree against him — ^the common debtor — 
that decree would entitle the pursuer to bring his action of furthcom- 
ing against the arrestee, who had neither title nor interest to object, 
that the decree against the common debtor had been pronounced con- 
form to the award of a judicial referee. In such action of furth- 
coming, the pursuer must, accordingly, obtain decree against the 
arreistee, who could sustain no prejudice thereby. 

563. But if so, the caution which was found in the application for 
loosing the arrestments, which was to the effect of making the 
arrested fund furthcoming, in the event of the pursuer obtaining 
decree, was just the surrogate of the arrested fund ; and the cautioner 
came precisely into the place of the arrestee. Neither the arrestee, 
before the loosing, nor the cautioner thereafter, was a party, in any 

reference,* eta — ^Per L. Medwyn, UbiA, The other Judges — ^L. J. Clerk Hope, 
L. Moncreif^ and L. Gockbom— ooncnrred ; adhering to the interlocator of 
L. Cnninghame. See, howerer, some obseryations as to this case, by minority of the 
whole Judges, in Potter, vnfriK 

^ Per L. Moncreiff, m Potter, Nov. 17, 1847, 10 D. 108. 

« Potter, Nov. 17, 1847, 10 D. 97. 
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sense, to the action, on the dependence of which the arrestments had 
been used. Neither of them could make appearance in that action to 
state any defences, even in the event of the defender abandoning the 
cause. The defender, being absolute master of the conduct of his own 
cause, might refrain from defending himself at all, whenever he 
thought fit, or he might enter into a judicial reference, if so advised. 
And as the ultimate decree of the Court, conform to the award by the 
judicial referee, was a good and final decree in the action, quMd both 
parties to said action, that decree, if in favour of the pursuer, supplied 
all that was wanting to enable him to enforce against the cautioner 
in the loosing, the full liability of his bond ; just as it would have 
enabled him to pursue a furthcoming against the arrestee, if the 
arrestments had never been loosed.^ 

564. With respect to the expenses of process incurred in conduct- 

^ Potter, Not. 17, 1847, 10 D.' 101. '' The cautioner's interpoeition Is simply 
that, at the proper time, the sum aireeted shall be forthcoming, if the ponuer shall 
be in the right of the defender, to demand the sum attached. If the aireetment 
had not been recalled, the paraaer, upon producing the decree, no matter how ob- 
tained, whether ea.'yaa oogtuto, by the Judge, or upon an award in agudidal 
reference, would haye had the proper title to demand payment of the sum aneated 
from the arrestee, as in right of his debtor to whom the sum was due. The arrestee 
was owing the sum, and he must pay to the party now in right of his creditor. 
The case is nearly the same, as regards the cautioner in the recall of the arrest- 
ment He is to be put in lieu of the arrestee. But the arrester's sitoation is not 
to be in any way impaired or altered," etc. — ^Per L. J. Clerk Hope, iMd. 

" A cautioner, in a process of snapension, becomes a party to that suit, as between 
the chaiger and suspender— affected by all the proceedings in it — Pliable to all the 
results of it — and entitled to aU the rights and privileges of a party so interrening. 
A cautioner, in the loosing of an arrestment, is rery differently situated. It is 
an arrestment on a depending action between two other parties. With the pur- 
suer of that action he has no privily or concern, and with the merits he has just 
as little.*' " The cautioner cannot appear in the process. No decree can be pro- 
nounced against him in it ; and he has no title to complain of anything which may 
be done or decreed. These are two very different cases— different not in accidental 
circumstances, but in essential principle," etc — ^Per L. Moncreiff, t^ui 

In this case, the whole Court were consulted. The quotations from the opinions 
of L. J. Clerk Hope and L. Moncreiff, who had decided the case of Stewart^ tupiYi, 
sec 559, state shortly the grounds on which their Lordships held an essential dis- 
tinction to exist between that case and the present L. Medwyn and L. Cuning- 
hame, who also had decided Stewart's case^ concurred. L. Cockbum, however, 
who had concurred in the judgment pronounced in the case of Stewart, held that it 
was not distinguiBhable in principle from the present ; and, while remaining of 
opinion that the case of Stewart, the cautioner in a suspension, was well decided, 
his Lordship, in this case of Potter, would have held the cautioner in the loosing 
of the arrestments to be also free from liability under his bond. L. Murray con- 
curred with L. Cockbum. The other consulted Judges concurred with the Judges 
first mentioned, in holding that the cautioner in the present case was liable ; but 
L. Mackemde observed, that he did not approve of the judgment in Stewart's cas*, 
and L. Fullerton thought it should not, as a precedent, be lightly extended. L. 
Jeffirey doubted its soundness, and L. Ivory intimated that he reserved his opinion 
regarding it, as the point was not before the Court. 
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ing a judicial reference, it has been decided, that they cannot be 
claimed, beyond the extent of actual disbuisements, by an agent who 
had not taken out the attorney licence. Because a case which is 
pending before a judicial referee is still a process in Court, and 
"business done before a referee is just business done in Court." 
This rule was applied, although the agent was also the party.^ 

> Irebndf June 26, 1851, 13 D. 1226. Bat an agent without the licence may sue 
for his pfofeasional acooont in conducting the boaineas of an ordinary extrarjudicial 
sabmiasion. ^ The Statute (9 Qeo. iv, c. 49) cannot be construed to bar the agent from 
recoyering outlays and professional charges for business not judicial, such, for instance, 
as that done in an eztrarjudidal reference." Per L. Butheiiurd, in Taylor,* Jan. 13, 
1853, reported in 24 D. p. 19. 
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CHAPTER L 



THE CLERK TO THE SUBMISSION. 

665. It is usual for an arbiter to appoint a Clerk to the submis- 
sion, at the same time when he signs a minute of acceptance of his own 
office. He often receives express power to do so, but the power would 
at any rate be implied in all ordinary submissions. It is competent, 
however, for an arbiter to dispense with the assistance of a clerk, and 
to act as his own amanuensis, and otherwise perform the duties of 
clerk, if he think fit^ This, however, can rarely be an advisable 
course to follow, unless in submissions of a secondary class, as is 
evident on considering ti^e duties which a clerk has to ^rfomL 

566. No technical style is requisite in making the appointment. 
It is enough that the arbiter appoints A. B. to be clerk to the submis- 
sion. The clerk does not require to sign any minute of acceptance of 
his office ; nor to take an oath de fideli. He is the clerk of a private 
person merely, the arbiter ; and his office involves no public trust. It 
is understood, however, that the practice among arbiters is not uniform 
in regard to this subject 

1 << When arbiters mean to appoint a clerk (for they may act without one if they 
please), they generally do so at the same time that they accept.'' — Per L. Gockbum, 
in Mowbray, June 2, 1853, 10 D. 1125. See also L. Medwyn's opinion, ibid. 1119. 

T 
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567. In selecting the clerk, caie should be taken to choose a man 
of character, who stands entirely indififerent between the parties.^ He 
should have no interest in the matters under discussion in the submis- 
sion, and no bias, either from partiality or from aversion, as regards 
either of the parties. It is true that, as his duties are chiefly of a 
ministerial character, it is not so essential in his case as in that of the 
arbiter, that he should be wholly indifferent. and neutral; but the 
importance of it is so great, that, in appointing a clerk, it should 
always be considered a primary requisite. It is obviously proper, 
also, that a clerk should be selected who possesses intelligence and 
accuracy, besides some knowledge of arbitration law, in which there 
are technical rules requiring to be well understood and carefully 
observed in the conduct of the submission. 

568. The office of the clerk to a submission very much resembles 
that of the clerk of Court in a process depending before a Court of 
law. His duties, accordingly, are very analogous to the duties of a 
clerk of Court 

569. The clerk to the submission writes out all the acts and 
minutes of procedure, and the interlocutors or orders by the arbiter, 
in the course of the submission. It will generally be found nnadvis- 
able to write anything, except the minutes of prorogation or devolu- 
tion, upon the principal submission sheet, but the award may be 
conveniently written on that sheet, whenever there happens to be room 
for it It belongs to the clerk to cause due notice of every deliverance 
by the arbiter to be promptly given to' the partiea' When the 
depositions of witnesses or havers are to be taken down at length, 
the clerk writes these to the dictation of the arbiter (or at least imder 
the arbiter's immediate superintendence), and sees that they are duly 

^ It may be noticed here, tbit, in special ciicamBtanoeB, where, in a sabmission 
to mercantile men sommazily oondaeted without the attendance of counsel or agent, 
and without a clerk, the law-agent of the one party wrote the contract of sahmia- 
sion, and the law-agent of the other party wrote the award, it was held that this last 
circumstance did not invalidate the award ; however grave an element of objection 
it was held to be, in point of fireneral principle, that the agent of either party should 
act as derk to the 8abmisBion.^Mowbray, June 2, 1848, 10 D. 1102. 

' In a recent case, in which a party-enbmitter died, but the sabmission remained 
in force, it became necessary to transmit notice of an order by the arbiter to the 
executoiB of the deceased. The notice required despatch. Two of the executors 
and the law-agent of the executors, resided in Aberdeen. The third execator 
resided in Skye. The executors had corresponded with the other party-submitter, 
through their agent The notice was given in due time to the agent, and also to 
the two executon in Aberdeen ; but although duly despatched to the executor in 
Skye, it did not reach him in time, if it was necessary that he also should have 
received it In a note of suspension and interdict by the executors, maintaining the 
invalidity of an award by the arbiter, the want of due notice of the order in ques- 
tion was, inter alia, foonded on. The Court, in the drcumstances, held that due 
notice had been given ; and observed that notice to the agent alone would have 
been enough.— Anderson, Feb. 27, 1860, 12 D. 781. 
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signed by the witness, the arbiter, and himself. He preserves in his 
custody all the papers and productions which are lodged in the sub- 
mission. He makes a process-inventory, in which all these are duly 
entered ; and he should initial and date every document as it is first 
brought to him by the parties, so as to identify it, and preserve 
evidence of the time when it was presented. When papers are bor- 
rowed up, it is his duty to take receipts for them, so as to exonerate 
himself in accounting for their custody, and to furnish the requisite 
evidence, in the event of its becoming necessary to apply to the 
Judge Ordinary to recover possession of them. He ought to write all 
the interlocutors on a separate interlocutor-sheet kept for the pur- 
pose, as it is inconvenient, and may lead to oversight, if interlocutors 
be written in a detached form upon the several papers in process, ac- 
cording to no method or order. The clerk also attends the arbiter on 
every occasion when parties are before him for hearing or otherwise, 
so that he may write out the requisite minute or interlocutor, etc. 

570. The clerk shoxQd retain in his own hands the principal con- 
tfact of submission, and the principal interlocutor-sheet The loss of 
either of these documents might be fatally injurious, or at least might 
occasion an expensive and inconvenient proving of the tenor. But 
the clerk should have a full copy of the submission, and of the inter- 
locutor-sheet, in order to be lent to either party when required. And 
he should exhibit the principals, but without giving them out of his 
custody, to either party desiring to examine them. 

571.* It is material that the clerk should possess sufiScieht know- 
ledge of arbitration law, to be able to advise the arbiter on all points 
of form. He should carefully observe at what date a prorogation of 
the submission requires to be made (where a power of prorogation has 
been conferred), and should bring this timefully before the arbiter, 
in order to prevent the submission fix)m falHi^. A neglect of this 
duty by the clerk has, once and again, caused the miscarriage of a 
submission, after great expense and labour had been incurred, and the 
process was on the eve of being closed by an award. When any 
orders of the arbiter, to lodge papers or otherwise, are neglected by 
either party, the clerk should promptly draw the attention of the 
arbiter to the circumstance, so that the arbiter may take such steps 
for enforcing despatch as he may be advised. 

572. The clerk should also be well acquainted with the form of 
executing a dlevolution of the submission, in the event of the arbiters 
differing from each other. Where the whole submission is to be, de 
piano, devolved upon the oversman, the clerk's duty is comparatively 
simple. But where the arbiters have received powers to pronounce 
part-awards, and have pronounced such awards accordingly, great 
accuracy is requisite to see that the devolution on the oversman omits 
nothing which the arbiters have left undecided, and includes nothing 
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which they have decided. He must also take care that, before devolv- 
ing, the arbiters themselves have duly signed and executed their own 
part-awards, as probative writs ; leaving nothing whatever to be still 
performed by them after signing the minute of devolution, as by that 
act they become fwncti. 

573. Without entering into more details, which may generally be 
resolved into the single proposition, that the clerk should be well 
acquainted with the technicalities of arbitration law, it is important 
that he should be able to assist the arbiters in framing the formal 
part of the awards, interim and final, which are pronounced by them. 
He will, of course, take care that every award is written in the regular 
form of a probative deed, and that it is not in consequence of any 
omission of his, if it be not duly completed and executed before the 
expiry of the current term of the submission. 

574. In all his procedure, the derk is bound to obey the orders of 
the arbiters, whose ofScer he is. It may be noticed, in particular, 
that when any award is executed, and placed in h\& hands by the 
arbiters, it is of great moment that he should take accurate instruc- 
tions from them, respecting the purpose for which he so receives it ; 
whether in order to deliver it to the parties, or merely to exhibit it 
undelivered. To these instructions the clerk must implicitly attend ; 
and perhaps it might be prudent for him, in some circumstances, to 
preserve written evidence of the instructions, as their tenor may make 
all the difference between a delivered and an undelivered award. 
Every award, while retained in the keeping of the clerk, for behoof of 
the arbiters, is truly retained in the keeping of the arbiters themselves ; 
and is, accordingly, subject to alteration or revocation, during the sub- 
sistence of the submission, even although a copy of it may have been 
delivered, with the arbiter's sanction, to the partie&^ It is otherwise, 
when a final award has been delivered to the clerk, for behoof of the 
parties.' 

575. As the clerk's various duties are important, and cannot be 
performed without the exercise of considerable skill and labour, in- 
volving sometimes no small share of responsibility, they are always 
held to entitle him to suitable remuneration. His claim in this re- 
spect rests on an entirely different footing from that of the arbiter, 
which is purely honorary. The fee due to the clerk is a proper debt, 
exigible by action in Court, and for which the parties are conjunctly 
and severally liable to him, whatever may be their claims of relief 
against each other.' 

^ Gray and VToodiop, May 31, 1827, 5 S. 686 ; and Jtdy 8^ 1831, 5 W. &S. 306» 

> M^Quaker, Mar. 19, 1859, 21 D. 794. 

* |In the case of a sabmiBsion under the Lands ClaoBea Act, 1845 (8 and 9 Vict 
c. 19, sea 32), the rule appears to be different In Bumet v, Heniy, Not. 30, 
1866, 5 Macph. 96, it was held that the expenses of the clerk iall to be borne by 
the promoters of the undertaking.] 
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576. In order to found the clerk's claim for remuneration against 
the parties, it is not necessary, though it is usual and proper, that 
the award should contain express findings and a decemiture on the 
subject. The arbiter, in employing the clerk, acts as the quasi- 
mandatary of the parties ; and the whole labour of the clerk is spent 
upon their affairs, and is in rem versum of them. Therefore, although 
the award be silent on the subject, or even when the submission 
falls without an award,^ the parties are legally liable to remunerate 
the clerk to the submission. 

577. In the event of the parties proving unable to pay the clerk's 
account, and of his seeking payment from the- arbiter, as personally 
liable to him in consequence of having employed him, a question 
would be raised, which, it is believed, has not yet been made the 
subject of any decision Some of the more obvious considerations, 
affecting such a question hine inde, will be found stated supra, sec. 
422, which treats of the claim of remuneration competent to men of 
skill, who have acted under remits made to them by the arbiter. 

578. Where the arbiter, in his award, fixes the amount of the fee 
to be paid to the clerk, it would appear that the Court would not 
disturb this finding, unless there was an evident excess in the sum 
awarded. But if a decemiture was given for a plainly excessive 
amount, it would seem to be reducible, as to the excess, on the ground 
of being ultra vires. Neither the contract of parties, nor the Act of 
Segulations, protects a decemiture in an award which is open to 
challenge as being ultra vires of the arbiter. And as the power 
which the parties have, in this respect, confided to the arbiter, under 
the contract of submission, is merely the power of awarding fair and 
suitable remuneration to the clerk, any award which was plainly 
excessive would be, pro tanto^ beyond the arbiter^s power to pronounce; 

JEven in the event, however, of such a decemiture being reduced, it is 
in its own nature so distinct from the body of the award, to which it 
is accessory, that the reduction of it quoad excessum would leave the 
body of the award as unchallengeable as befora' 

579. The appointment of a clerk is pendent on the pleasure of 
the arbiters, who may recall it quandoewnque, without reason assigned ; 
and may either appoint a new clerk, or dispense with a clerk alto- 
gether, if they please. So, in like manner, the clerk who has been 

' Macfarlane, Jane 29, 1842, 4 D. 1459. '' The Lord Ordinary cannot have a 
doubt, that the clerk of a submission which kpses by an irreconcilable difference 
between the arbiters, or from any other cause not imputable to the clerk, has a 
legal claim against the parties for his professionBl labour and expenses." — Note by 
L. Cuninghame to his interlocutor, to which the Court adhered. [See also Burnet 
V. Henry, tupraj] 

* Gardener, July 10, 1741, Elch. Arb. 5, and 6 Br. Supp. 204 ; Macilhose, 
July 13, 1738, 5 Supp. 204 ; Jack, Mar. 6, 1777 (Dicty. Arb., Appx. 5), and other 
analogous cases. 
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« 

appointed by the arbiters may be removed by the oversman, and 
another appointed in his place ; as the oversman holds the same 
ample power in this respect, over his own clerk, which the arbiters 
do over theirs. And there are obvious reasons why an office of so 
confidential a nature as that of the clerk to a submission, should be 
under the unlimited control, first of the arbiters, and thereafter of 
the oversman, respectively. Even in the case where a clerk to the 
submission had been regularly appointed, and no recall of the 
appointment had been executed, it was found to be no objection to 
an award, that it was written by another party.^ It was not dis- 
puted that the award, so written, was framed under the arbiter's 
£(&nction, and was signed by him, in token of its correctly expressing 
his judgment and sentence. 

580. The account due to the clerk of a submission falls under 
the triennial prescription. An attempt was made to distinguish it 
from an ordinary agent's account, arising under a course of employ- 
ment, by maintaining that the fee, or debt to the clerk, " being a 
hanorartJim for a single act of service, neither falls under the words 
nor intendment of the law.** But the Court sustained the plea of 
prescription.^ 



CHAPTER IL 

DURATION OF THE SUBMISSION. 

581. When parties enter into a submission, it is for themselves 
to regulate, at their own discretion, the period of its duration. They 
may either limit or extend this, according to their views of expediencjib 
in the circumstances of each respective case. The ancillary submis- 
sion is indeed marked by peculiarities in regard to its natural dura- 
tion, as well as in some other respects, which are considered by 
themselves at the close of this chapter. But when a submission is 
framed in the ordinary style, of which an example is given in the 
Appendix, its original term of endurance is for one year, and it falls 
on the lapse of that period, unless it has been timefully prorogated. 

582. As already noticed, it is generally expedient to confer upon 
arbiters a power of prorogation of the term of the submission,' — a 
power which is intended to be exercised by them only in so far as 
they may find it necessary to enable them to prepare themselves duly 
for pronouncing their award. It may sometimes happen, however, 

1 K of Hopetoan, Mar. 6, 1866, 18 D. 738. 

s Farquhanon, Jaly 22, 1755 (11108). 

' Supra, B. III. Chap, yi., as to the power of prorogation. 
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that parties not only expect with confidence mat a submission can be 
brought to a close within a limited period, but, moreover, are of 
opinion that it is better for themselves to be free of the submission 
altogether, than to have it prolonged beyond that date. From this 
and other causes, submissions are frequently executed which contain 
no power of prorogation, and in which questions arise respecting the 
duration of the submission, according to the tenor of its original con- 
stitution. 

583. When the contract of submission expressly fixes a limited 
time within which the arbiters are to give their decision, and contains 
no power of prorogation, the submission expires, ipso /ado, on the 
elapse of the time so limited.^ 

664. In all cases, the submission comes to an end as soon as a 
final award has been pronounced and delivered by the arbiters. The 
whole object of the contract, and of every power which it confers 
upon the arbiters, being solely to the end that a final award may be 
obtained, the issuing of such an award immediately renders an arbiter 
fuautus officio, and brings the submission to a dose. 

585. When the contract of submission is so expressed, as to em- 
power the arbiters '' to determine against the day of 

next to come," it expires on the lapse of a year.' The same result 
follows where the clause is more briefiy expressed, ^' to the day of 
next ;"' or even although the blank be not followed by the 
restrictive words ** next," or " next to come.'' ^ With respect to the 
question whether " year" means ^ year and day," and what period is 
covered by these terms, see supra, sec. 334. The cases of Thomson 
and Stark did not relate to the construction of a contract of submis- 
sion, but of a minute of prorogation. But " the term of such proroga- 
tion is regulated by the same rules as in the case of an original sub- 
mission."^ 

586. In computing the year, the date from which it b^ns to run 
is that when the contract was fully completed, which will generally 
be when the last of the signatures of the parties-submitters was 
adhibited to it. One case, however, bears that when a cautioner 

^ 4 Erak. 3. 32 ; OaDningham, May 17, 1491 (635) ; FreeLind, Feb. 28, 1666 
(646) ; Pitcaini, Dec 2, 1680 (647) ; Donaldson, Jan. 26, 1770 (Dicty. Arbn., 
Appx. 1). 

* 4 Enk. a 29. ' Thomson, Jan. 28, 1816, F. C. 

* Stark, Dea 23, 1820, F. C. 

^ Note 175 to 4 Enk. 3. 29, Ivory's ed. See also Taylor, Nov. 25, 1800, F. 0., 
in which the submission empowered the arbiter ** to determine between and 

, or any other day to which he might prorogate the sabmission," and in which 
the argaments on both sides appear to have assumed that sach a sabmission would 
fall l^ the lapse of a year, if not prorogated. The same point was decided by L. 
Alloway, Ordkiary, and acquiesced in, although discussion proceeded on other points 
in the case. — Mackessock, Nov. 14, 1822, 2 S. 11. In this case no power of proro- 
gation had been conferred, and the submission feU on the lapse of a year. 
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(Edington) for one of the parties did not sign till 24th July, while 
the parties had both signed on 3d July, and the award was pronounced 
in the following year on 15th July, the Court found " that the sub- 
mission was not expired " at the last-mentioned date, in respect it was 
** within a year of the last subscription, being that of Thomas Eding- 
ton, bearing date upon the 24th July of the preceding year/' ^ 

587. The award, which is quoted in the Session Papers, gave 
decree against " John Grieve and Thomas Edington, conjointly and 
severally, to make payment to John Taylor of the sum of £3487," etc. 
The submission itself is not quoted in the papers ; but from the terms 
of the award, it must have contained a consent by Edington that the 
arbiter's decree might go out against him directly, and in aolidwm, as 
if he had been {guoad Taylor) a principal party equally with Grieve. 
The papers represent Edington as a man of wealth, and Grieve as 
having been ruined. In these circumstances, it may obviously have 
been the understanding and intention of all parties, that their con- 
tract was not fully completed until after Edington had signed. It 
does not appear from the papers that any procedure had taken place, 
in the submission before Edington signed. Perhaps, in the case 
of a proper cautioner, who was only mbsidiaru liable — especially if 
active procedure in the submission followed on the signature of the 
principals and before the signature of the cautioner — ^it might still be 
more prudent for an arbiter to execute a prorogation within the year 
from the date of the signature of the principal, parties. See infra^ 
sec. 593. 

588. In one important case, a question arose respecting the date at 
which a contract of submission should be held to have been completed, 
so as both to admit and to require prorogation, debito tempore* The 
question was disposed of, as to this point, on the special ground of 
personal exception, which was held to bar the pursuer from any right 
to insist in the objection. But the case is instructive, with regard to 
the risk and expense which may be caused by a little inattention to 
regulcuity of procedure. Five conterminous proprietors signed a 
minute, agreeing to execute a regular submission to an arbiter named, 
with full power to him to perform certain extensive operations of 
drainage, bridge-building, etc., and to allocate the expense among tlie 
parties, in proportion to the advantage conferred by the operations on 
their respective landa The submission was executed, and was signed 
by three of the parties chiefly interested. Operations involving much 
expenditure proceeded for years, under the arbiter's directions, on the 
faith that all parties were bound by the submission. But two of the 
parties, by mere oversight, did not sign the submission until after it 
must have fallen, if a prorogation which the arbiter had executed in 
the meantime was held not to be valid. When an award was pro- 

^ Taylor, Not. 26, 1800, F. C. 
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nonnced, one of the three parties who had first signed the submission, 
and who had seen all the operations going on without objection, 
brought a reduction of the award, irUer alia, in respect that the con- 
tract of submission did not admit of being legally prorogated until 
after it had first been completed ; and by the want of the signatures 
of two of the parties, it had not been completed until the lapse of 
year and day after the pursuer signed it, by which time he contended 
that it had necessarily fallen. The Court of Session pronounced an 
interlocutor, sustaining the defences generally; and, on appeal, L. 
Eldon, C, observed : " When one considers what was to be done — ^the 
channel of the river to be deepened — a bridge to be taken down, 
and another to be built — ^and that the pursuer saw all this going on, 
without making any objection at the time, — I think it is reasonable 
to take it as if he had said that he never meant to make the objection, 
and to hold that he should not be permitted to make it with effect, 
after the work had been finished."^ 

589. Where the subnussicm contabs no blank, but refers indefi- 
nitely the subjects in question, to the decision of arbiters, without 
limiting them to any determinate time, it ought, like other contracts 
or obligations, to subsist for forty years.* This doctrine was illus- 
trated in a case in which a question had arisen between a shipowner 
and the proprietors of some cotton wool, respecting the cause of 
certain damage which had been sustained, near Savannah, by a boat* 
load of the wool in the process of being shipped. They addressed a 
joint letter to two merchants of Glasgow, stating this, and adding : 
*^ We hereby submit to your decision, which party ought and should 
sustain the loss occasioned by the damage on said cotton. You have 
full power to call for such documents, etc., and also to examine such 
persons, etc., as you may judge proper. Should it so happen that you 
do not agree in opinion, you are at liberty to elect an oversman, and 
your decision is to be final and binding on both parties.'' This 
missive was dated 2d September 1818. In November 1819, the 
arbiters having difiered, appointed an oversman, who, on March 29, 
1822, issued his award. No prorogation had been executed, either by 
the arbiters or by the oversman. The awaiti was brought under 
reduction, inter alia, in respect that the submission had fallen by the 
lapse of a year from 2d September 1818, without a prorogation. The 
whole Judges were consulted, and ten Judges held that it had not 
fallen, or, according to the Faculty Report, perhaps the number of the 
Judges should be stated to be twelve. L. President Hope, Lords 
Graigie, Balgray, Gillies, Meadowbank, Corehouse, Medwyn, and 
Newton (2), observed, *' As the letter of reference between the parties 
is not limited to any determinate time within which the arbiters or 
oversman were to give their award, and does not contain the usual 

> Johnston, July 10, 1817, 5 Dow 264. * 4 Enk. 3. 29. 
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blank as applicable to the duration of the powers of the arbiters, 
we are of opinion that the powers of the arbiters and oversman did 
not expire at the lapse of a year from the date of the letter of refer- 
ence, and that the parties were bound by the award, at whatever time 
pronounced.'' Lords Mackenzie, Cringletie, and AUoway concurred, 
resting their opinions both on the terms of the letter, and also, sepa- 
rately, on the circumstances of the case and conduct of the partie& 
L J. Clerk Boyle, and Lords Pitmilly and Eldin, held that the 
submission had fallen by the lapse of a year.^ 

590. In connection with this subject, one of the reports of the case 
of Menzies' requires attention. It states that ** a submission, bearing 
no day, betwixt and which the arbiters should determine, expires 
after year and day." But Lord Staii^s report^ of the same case bears 
that " the Lords found the decree-arbitral null, proceeding upon a 
submission of this tenor : submitting to the arbiters, aye and while 
they meet^ at any day and place they found convenient, iciih power of 
proroffMtion, without any particular day /or their giving their sentence, 
blank or filled up ; because the decree-arbitral was not within a year 
of the date of the submission, nor any prorogation during that tim&" 
Apparently the insertion of an express power of prorc^tion showed 
it unequivocally to be the understanding of the parties, and the import 
of their contract, that the submission, if unprorogated, was not to be 
of indefinite duration. And if so, a practical rule, which was incident- 
ally alluded to by Jj. Mackenzie, in his opinion in Ileming^s case, 
would apply, admitting the ''presumption of the intention of the 
parties to adopt one year, as a usual or reasonable time.''^ 

59.1. Where a submission empowered the arbiters " to determine 
betwixt and the 2 2d day of December," it was held that an award 
executed upon the 2 2d day of December was good. " The Lords 
having considered that, in many such cases, decreets-arbitral have 
been pronounced on the last day, therefore find that these words, 
' betwixt and the 22d,' include the day." ^ 

^ Fleming, July 7, 1827, 5 S. 841. A separate plea of homologation in this case 
is noticed, in/ro, B. VL Chap. ▼. 

« Feb. 1665 (639). » 2 Suppt. 137. 

* If the passages in Balf. Arb. 413, and 1 Bankt 23b 7, be at varianoe with the 
case of Fleming, they must be held to be now overrnled. 

In the case of Johnston, July 6, 1610 (637), a submission was sustained, which 
expressly empowered arbiters ^ to decide when they please, and the submission to 
endure as long as they wilL** This was held as importing an express agreement of 
parties, that the submission should be of indefinite duration. 

It appeals that in England, except where the Common Law Procedure Act 
applies, " if the submission limits no time within which the arbitrator is to make 
his award, his authority to make it will continue for his life, unless it be reroked.'* 
—Buss. 133, [4th ed., 125]. 

* Cockbum, Jan. 31, 1724 (640). See, to the same effect, Wilson, June 30, 
1694 (647) : ^^The Lords being dear that, in all these fietyourable cases, the day 
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692. A submission falls by the death of either of the parties-sub- 
mitters, unless it be otherwise specially provided by the contract of 
submission.^ 

593. In the case of Bobertson,^ a proprietrix claimed arrears of 
rent from a tenant, who made counter claims. The tenant and the 
proprietrix were the principal parties to the submission; but the 
tenant entered into the submission " with consent" of two cautioners 
there specified ; the proprietrix did so with consent of her husband. 
The tenant died, and also the husband. The cautioners then, who 
alleged that they held an assignation to the whole claim and interest 
of the tenant, insisted that they had a right to cany on the submis- 
sion, seeing that they were consenting parties to it from the first, and, 
moreover, had in them the substantml interest The proprietrix 
objected that the tenant was the only proper party-submitter, and that 
the submission necessarily fell by his death. The arbiter held the 
submission to be still subsisting, and proceeded to pronounce an award, 
which the proprietrix succeeded in reducing, on the ground that the 
submission had fallen by the tenant's death. During the discussion, 
the question was raised, whether the husband's death would, of itself, 
have caused the fall of the submission. L. Fullerton considered the 
point to be " not free from difficulty," in respect that the claims under 
submission were " for arrears of rent, which were therefore moveable, 
and consequently belonged to the husband himself." But no decision 
was given on this point.^ 

594. The parties may specially provide in the contract of submis- 

betwixt and whioh it was to be done, was indnded." See also Monteith, Dec. 21, 
1664 (644), 1 Bankt 23. 13. 

In England, where a reference was dated 29th June, and the award was to be 
made ''within five calendar months thereafter," the Court held that the award, 
^ being made on the 29th of November, was made in due time." — Higham (1840), 
9 DowL 203. An arbiter, on 12th June, enlarged his time " until the 1st day of 
July nexf He made his award on 1st July. An objection that the award had 
previously expired was repelled. The Court held that '' there is no absolute rule as 
to the meaning to be attached to the word ' until,' as it may be construed either as 
inclusive or exclusive, and that, therefore, this construction should be put upon it ; 
ttt res magii vciUat quam pereaL^—Ken (1842), 1 DowL N. S. 538. 

^ '' Submissions, like mandates, fall by the death of any one of the submitters.*' 

■ 4 EibIl. 3. 29. 

" I have never heard it questioned, that, in the law of arbitration, the death of 
any one party to the submission, before decree-arbitral is pronoimced, brings the 
powers of the arbiter to a dose." — Per L. President fioyle, in Bobertson, Feb. 6, 
1847, 9 D. 599. The other Judges concurred. 

* Feb. 6, 1847, 9 D. 599. 

> See also 1 Bankt 23. 15 ; Macanqual, May 14, 1563 (636). In England, it 
would appear that the death of a party also causes a submission to CeJI ; it has been 
there decided, that where the party died on the morning of the same day on which 
the arbitrator subsequently pronounced his award, the award was void.— Potts, 
Nov. 22, 1814, 1 Marsh. 366. 
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sion, if they think fit, that it shall continue to subsist, notwithstand- 
ing the death of either of them.^ 

595. A submission falls by the death either of a sole arbiter, or of 
one of two arbiters, unless it be expressly provided that it shall con- 
tinue to the survivor. . In truth, after the death of one of the arbiters,, 
in the absence of any such provision, that conventional tribunal no 
longer exists to which alone the submission was made* For this, 
reason, a submission would seem also necessarily to fall by the death 
of one out of any number of joint>arbiters, where the contract did not 
expressly provide for the subsistence of the submission notwithstand- 
ing such an event.^ 

696. A submission does not fall by the supervening bankruptcy 
and sequestration of either party. Being a lawful and onerous con- 
tract, it remains binding on the bankrupt, like any other lawful and 
onerous contract into which he had entered before his sequestration. 
And although, by the operation of the law, a stranger (the trustee) is 
substituted for the bankrupt party, the Court have not held that this 
evacuates the contract of submission.^ 

597. But as the creditors of the bankrupt are the parties having 
the substantial interest in the questions at issue before the arbiter, it is 
necessary that notice be given to their trustee of the pending submis- 
sion, so that he may appear for their interest, if so advised If such 
notice be omitted, and no appearance is made for the bankrupt estate,, 
any subsequent award will be liable to challenge, — the proceedings 
having been taken parte inaudUa} But if the requisite notice be given, 
the proceedings in the submission may be thereafter carried on to an 
effectual award, whether the trustee shall make appearance or not' 

1 EwiDg and Co., Dea 19, 1820, F. 0. 

* 1 Bankt. 23. 15 ; 4 Eisk. 3. 34. ' Grant, June 23, 1820, F. G. 

* Barbour, Nov, 21, 1811, F. G. The dates of the proceedings in this case, as 
taken from the Session Papers, bring out the application of the rule very strongly. 
The submission was entered into 10th May 1805. After much procedure in the sub- 
mission, the sequestration of Lowden, one of the parties, was applied for, 16th July 
1806. Some of the creditors opposed the application, and sequestration was not 
awarded till 11th December 1807. Meantime the award had been pronounced, 
I2th February 1807. There was a competition for the trusteeship, and confirmation 
of the trustee was not awarded till 20th December 1808. The L. Ordinary, Herd- 
man, found it " admitted that the decreet-arbitral was pronounced after the date of 
the first deliverance in the sequestration of the respondent's estate, and that his 
creditors were not parties to the submission, or heard for their interest in the course 
of it, which is sufficient to set it aside.** The Gourt adhered. 

^ Grant, June 23, 1820, F. G. Where one of the parties was sequestrated, the 
arbiter appointed intimation to be made to the trustee, so that he might appear for 
the creditors, if so advised. The creditors directed the trustee to make no appear- 
ance ; and he, maintaining that the submission had fallen by the sequestration, raised 
a declarator and interdict, to have it found that the submission was at an end, and 
to prohibit the arbiter from further procedure therein. The arbiter, nevertheless, 
went on with the submission, and pronounced an award, which the trustee brought 
under reduction. The Gourt assoilzied in both actions, and sustained the award. 
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598. In connection with this subject, it may be remarked, that 
where an award is pronounced against a sequestrated bankrupt, the 
award will be for the full sum due by the bemkrupt, whether he has 
been discharged under a composition-contract or not The award is a 
constitution of the debt which was due (though not constituted) prior 
to the bankruptcy. The creditor will rank accordingly for the amount, 
if the sequestration be still subsisting ; and if the bankrupt has been 
discharged on a composition-contract, the creditor may give a charge 
to the bankrupt and his cautioners for the amount of the composition.^ 

599. It would not appear that the bankruptcy and sequestration 
of an arbiter should alone cause a submission to fall. If such an 
event were attended with circumstances which proved the arbiter to 
be personally disqualified for continuing to exercise the honourable 
and delicate trust which is inherent in the arbitral office, then he might 
be called on to renounce his office, and interdicted from further exer- 
cising it, just as might be done on any other occasion, if circumstances 
of personal misconduct happened to be discovered against him, which 
were sufficient to warrant such procedure. But, apart from this con- 
tingency, the mere fact that an arbiter had become pecuniarily insol- 
vent, and that his own estate had passed into the person of a trustee 
for behoof of his creditors, does not appear to touch any of the per- 
sonal qualities which are essential to the holder of the office of arbiter ; 
and, consequently, no legal compulsitor for denuding an arbiter, or 
prohibiting his further procedure, in respect merely of his bankruptcy, 
would seem to be competent at the instance of one of the parties only. 
If both parties concurred, they could, of course, revoke the submission 
at pleasura 

600. It would appear, as already stated, that a submission should 
not fall by the marriage of a female party- submitter ;* though the 
point is not free of difficulty. But notice would require to be given 
to the husband to appear for his interest, otherwise the subsequent 
procedure would be irregular, and the award reducible.^ 

601. The effect which would be produced upon the duration of a 
submission by the death of a pupil whose tutor was a party-submitter, 
or by the pupil's reaching puberty, or by the death of the tutor, has 
been already considered.* The death of a minor, who was a party- 
submitter, would cause the fall of the submission, equally with the 
death of any other party-submitter, seeing that the minor has a persona 
standi, and is himself the party, both in form and substance, to the 
contract of submission. For the same reason, the death of his curator 
would not cause the fall of the submission, the proper party-submitter 

1 Smith, etc, June 13, 1828, 6 S. 975. ^ Sec. 169 et seq. 

* Maitland, May 18, 1796 (641) ; see note, p. 107 ; see ako Barbour, Nov. 21, 
1811, F. C, noticed iupra, sea 597. 
^ Supra, sec. 181 et uq. 
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(the minoT) being still sisted in the submission as much as before.^ 
But it would be necessary that the opposite party, for his own protec- 
tion^ should, in such an event, require the minor to choose another 
curator, so that his interests under the submission might be duly cared 
for. And if the minor should refuse this, it would appear to be 
within the power of the opposite party either to decline to appear 
further in the submission, and to set aside any award which might 
thereafter be pronounced in his absence ; or else to obtain an interdict 
against further procedure in the submission. Because a party would 
be placed at an unfair disadvantage, if compelled to carry on any 
procedure in which an undefended minor is the antagonist. And it 
would seem that the Court would not allow a minor to require either 
an unwilling opponent^ or an arbiter, to proceed with a submission, 
while he, the minor, refused to place himself in the only proper posi- 
tion for duly performing his own part therein, by choosing a curator 
to attend to his interests. 

602. With respect to the question, whether a submission falls by 
the death of a cautioner, as it does by the death of a principal party, 
it will be observed, that in the case of Maitland,' though no decision 
on the point was given, it may apparently be gathered from the brief 
note of L President Campbell's opinion, that he would not have held 
the duration of the submission to be affected by the death of a 
cautioner ; the cautionary obligation remaining in force nevertheless. 
The more recent case of Hobertson ' indicates so strongly the distinc- 
tion between the accessory position of a cautioner, and the character 
of a principal party-submitter, that it may probably be relied upon, 
that the death of a cautioner would not cause the fall of an ordinary 
contract of submission.^ 

603. A submission comes to an end at any time when both of tiie 
parties to the contract may agree to terminate it. As it depended 
entirely on the will of the parties to enter into the contract at first, 
so it is within their power, by joint consent^ to bring it to a termina- 
tion when they please. But the contract of submission cannot be 
recalled, more than any other onerous contract, at the pleasure of 
one of the parties, without the consent of the other.^ 

^ See this view incidentally exprened in the opinion of L. FnllertoD, in Robert- 
son, Feb. 6, 1847y 9 D. 599, when considering the effect of the death of a hiubaud, 
viewed as the curator of his wife, the proper party-submitter. 

* Suproy p. 107. ' Svfroy sea 693. 

* See, howerer, Taylor, Nov. 25, 1800, F. C, mpro, sec. 586. 

^ In this respect the law of England was remarkably at Tariance with the law 
of Scotland, prior to the statute 3 and 4 WilL iv. c. 42, 8e6. 39, which has, in a 
large class of snbmiauons, materially impaired the power q£ a single party to revoke. 
— ^Bnas. 154, [4th ed. 140]. See nipniLj sec. 24. It still remains very different, how- 
ever, from the kw of Scotland, which simply holds it to be out of the power of either 
party, singly, to shake himself free of an onerous contract 
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604. A submission may also be brought to an end in consequence 
of the arbiter, for adequate cause, executing a renunciation of his 
office. What cause shall be held sufficient to warrant this demission 
of office, has been already considered." ^ 

605. If an arbiter, in the execution of his office, which is one of 
high and honourable trust, should so misconduct himself as to evince 
corrupt partiality, or other gross personal miscarriage, of a kind which 
i3 plainly incompatible with the honest and faithful performance of his 
duty, it would appear to be competent to either party thereon to revoke 
all power conferred by him on such arbiter under the contract of sub- 
mission, and to apply for an interdict against his further proceeding 
to act as arbiter. In the case of Drew,' it was on the merits, and 
not on the competency, that the conclusion for interdict was held 
defective. L Brougham observed, that there might be cases " in which 
it would be justifiable in the C!ourt to stop what is called a going sub- 
mission." ** Such cases may arise. I can imagine one, very easily, of 
gross corruption on the part of the arbitrator." " But nothing of the 
sort occurs in the present case." ' 

606. Or suppose that an arbiter entertains claims which are clearly 
beyond the limits of the submission, it would seem competent to apply 
for interdict against his so proceeding. Such questions have generally 
been raised in a reduction of an awcurd, but this is not the only course 
which can be followed. Where the facts of the case are strong, a 
party who is shut out from a Court of law so long as the submission 
subsists, would not seem bound to allow further procedure to take 
place in a submission which must eventually be abortive ; or to wait 
for an award which must be reducible. Accordingly, in a recent case, 
where an arbiter was entering upon important subjects which were not 
within the submission, a party was found entitled to decree in a decla- 
rator and interdict^ prohibiting him from proceeding further ; and was 
not held bound to wait until an award should first be pronounced, 
and then bring it under reduction.^ 

607. So long as no interdict is actually granted, an arbiter may 
competently proceed with the business of the submission, notwith- 
standing that there is a pending process of interdict, aided, it may be, 
by an attendant process of reduction of the award.^ Otherwise it would 

^ B. III. Chap. Tiii. * Mar. 8, 1855, 2 Macq. 1. 

' In the same case, L. GranwQrthy C, explained the summaiy mode of application 
in England for atopping procedure in a pending subtniaaion, and alao the manner in 
whidi the application may be reaisted. See also Fmaer, July 6, 1834, 12 S. 887, 
wheie the aummaiy meaanre of a bill of anapenaion and interdict againat an arbiter 
waa reaorted to, and diapoaed of on the mehta. 

« Peanon, Feb. 4, 1859, 21 D. 419. See alao Grant, Jnne 23, 1820, F. C. ; 
and Farrell, July 14, 1857, 19 D. 1000 ; caaea which were dispoaed of on the merits, 
and not the competency. 

* Grant, June 23, 1820, F. C. 
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be in the power of any dissatisfied party, by merely presenting a Note 
of suspension and interdict, to break up a submission, or to delay it 
indefinitely. 

608. The duration of the Ancillary submiBsion is marked by various 
attributes which distinguish it from the ordinary submission. The 
ancillary submission, in place of being in itself an independent and 
principal contract, forms a constituent part of another and primary 
contract to which it is merely auxiliary.' It therefore possesses a 
natural term of endurance, which, generally speaking, ia co-ordinate 
with that of the contract of which it forms a part But where there 
are disputes subsisting at the expiry of the term of the primary con- 
tract, which the submission-clause was intended to decide, and which 
either party requires the arbiters to decide, the submission- clause 
remains in force, after the termination of the primary contract^ to 
the efiect of enabling the arbiter to determine these disputes.' 

609. The ancillary submission does not fall, although the arbiters 
named therein should not accept until after the lapse of year and day 
from the date of the primary contract ; and, consequently, also from 
the date of the ancillary contract' It does not require to be proro- 
gated.^ And where the primary contract ia binding, not only upon the 
parties, but also upon their heirs, the ancillary contract will not &11 
by the death of a party, without an express provision to that effect' 
Tliis doctrine applies, a fortiori, where rei inUrventui has taken place 
on the faith of the contract' 

610. In a proper ancillary clause of submission, which is made part 
of another contract having a definite endurance, such as a lease, and 
which is meant to be operative throughout the whole lease, even the 
delivery of an award by the arbiter, if this takes place during the 
currency of the lease, will not bring the submission to an end, 
although he ^as not set forth, in gremio of his awfird, that it was an 

^ See tufroj sec. 123 it uq^ 

' SuprOf seo. 130 it $€q. 

' BrysBon, June 10, 1823, 2 S. 340. 

* 1 Bankt 23. 7 ; Halkett, Dec. 16, 1826, 5 S. 140 ; Boewell, Feb. 3, 1669 
(9162) ; Montgomerie, Dec. 8, 1840, 12 D. 274. 

' " In ordinaiy private sabmiBsioiis, it is trae that, generally speaking, the sab^ 
mission fiJls by the death of either party unless it contains a clause which expressly 
proTides for its endurance. But where even a priyate submission is entered into as 
part of a contract — such, for example, as an agreement of sale — ^the death of one of 
the parties does not evacuate the submission, because it is part of a permanent 
contract. It is mixed up with a transaction which is not terminated by the death 
of a contracting party, and, by necessaiy inference, it is also exempted from so ter* 
minating." — Per L. Mackenzie, in Watmore, May 17, 1839, 1 D. 743. That was a 
case of judicial reference ; but the doctrine of L. Mackenzie was rested on general 
principles, not limited to a judicial reference. See also Orrell, Feb. 22, 1869, 21 
D. 664. 

• E. of Selkirk, Jan. 17, 1778 (627), Haaes* Dec 780. 
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interim-award ; " for, as the submission embraces all the disputes 
between the parties which may occur during the currency of the 
lease, it is not in the power of the arbiter to pronounce a final decree 
till the lease expires." ^ 

61 1. A submission under an ancillary clause in a contract does not 
appear to fail by the death, or disqualification, or by every miscarriage 
of the arbiters. In the case of Seid,^ where the Court held that the 
arbiter had disqualified himself, they also were of opinion that the 
agreement to submit was still to be carried out. The parties accord- 
ingly named new referees. In the case of Dixon,' where a submis- 
sion-clause was inserted in a coal lease, for determining, by the opinion 
of two skilled men, whether the coal was workable at a profit, and 
where two arbiters were eventually named, who disagreed in opinion, 
and could pronounce no award, the Court refused to hold that the 
agreement to submit was even then at an end. It was held to 
remain in force, so that the parties required to carry it out by- a new 
nomination of arbiters. And in the case of Smith, Feb. 28, 1843, 
5 D. 749, where two arbiters who were named under a submission- 
clause in a lease, had given an award which was reduced for irregu- 
larity, the Court held that the agreement to submit was still in 
force, and refused to send the question at issue before any other 
tribunal than that of arbitration, as provided by the agreement of 
the parties.^ 



CHAPTER III. 

EFFECT OF THE SUBMISSION OF A CLAIM UPON THE PLEA OF 

PRESCRIPTION. 

612. In the long negative prescription, the creditor's silence 
throughout the whole course of forty years presumes an abandonment 
of his claim, and deprives him of all right of action upon his contract 
or obligation.* To save the creditor from this prescription, he must 
" follow the said obligation within the space of forty years, and take 

^ Per L. Mackeiude, in Montgomerie, Dec. 8, 1849, 12 D. 274. 

* Deo. 15, 1826, 5 S. 130. 

' June 25, 1830, 8 S. 970. With respect to obviatiiig the difficulty which may 
reaolt from the disagreement of two arbiters who have no power to name an overs- 
man, see Merry and Cunningham, June 7, 1860, 22 D. 1148, [March 26, 1863, 
1 Macph., H. L., 14] ; iupra, sec. 344. See also Cochrane, Feb. 3, 1859, 21 D. 
369 ; 31 Scot. Jur. 205 ; and Mar. 30, 1861, 33 Scot. Jar. 430. 

* [If the period for which the principal contract was entered into be extended, the 
ancillary clause of submission remains in force by necessary implication. Birrell v. 
MacCoUoch and Fyfe, Nov. 30, 1866, 6 Macph. 94.] * Ersk. 3. 7. 15. 

U 
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document thereupon;" an obligation that is ^'unpursued by the 
party," or " not followed," for forty years being prescribed.* 

613. It has been decided, timt where parties enter into a sub- 
mission of a claim of debt which only suffers the long prescription, 
this proceeding negatives the presumption of abandonment or neglect 
of the debt by the creditor, and interrupts prescription. Though 
the submission should become abortive, in consequence either of the 
death of the arbiter, or of the death of one of the parties-submitters, 
and thus never proceeds the length of an award, it has, nevertheless, 
had the effect of interrupting prescription.^ It has removed the 
legal basis on which that prescription rests. 

614. On this subject Bankton has observed:' '' A general sub- 
mission of all questions, claims, and demands will not interrupt as to 
any particular, unless it is made to appear in a proper way that a 
claim was entered upon it before the arbiters ; for otherwise it can- 
not be more effectual than a blank summons executed, which, if not 
filled up and judicially called within the forty years, does not inter- 
rupt the long prescription. But where a submission is particular, or 
upon a general submission particular claims are entered before the 
arbiters, the prescription as to these particulars is interrupted in the 
same manner as if they had been judicially claimed by action, even 
though no decree-arbitral should follow on the submission ; because, 
by the consent of parties, the claims are made before arbiters, in 
place of judges, and consequently the creditor is following out his 
obligation." 

615. With regard to any particular claim which is not " entered 
upon before the arbiters," under a general submission, such particular 
claim is left precisely in the same position as if no submission at all 
had taken place. Or rather, the presumption of such particular claim 

^ 1469, 0. 28, and 1474, c. 54. See also 1617, a 12. 

* Claims by a &otor af^ainst his oonstitaent^ and oounter-claims by the consti- 
tuent, arising oat of intromissions which had terminated in 1754, were made the 
subject of a submission in 1773, which fell, without an award, by the death of the 
arbiter in 1796. The same subject-matters were anew submitted in 1798, but the 
submission again fell, without an award, by the death of one of the parties in 1812. 
In 1814, an action was raised by the factor's representatiye, for payment of the 
alleged, balance on the foresaid Oftctoiy accounts, in defence against which the i^ea 
of prescription was stated. L. PitmiUy, Ordinary, repelled the plea, and the Court 
refused a reclaiming petition without answers. — ^Vans, June 14, 1816, F. C In 
adverting to this case, in a note to Dunn (in/ra, sea 618), L. Butherfurd ob- 
served : ** A submission, with reference to a particular demand, was held to be 
tantamount to a judicial pursuit of the demand, and to interrupt the operation of 
the long* prescription." 

The case of Hay, Mar. 19, 1756 (11276), is not at varianoe with this. In that 
case there was no actual submission, but merely an obligation to submit — granted 
by a party who was not himself to be the party-submitter— and which was followed 
by extending a deed of submission, which was never signed or acted on. 

» 2. 12. 62. 
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having been abandoned, seems to be rendered stronger than other- 
wise, by the very fact that a general submission of all claims has been 
made between the parties, and nevertheless this particular claim has 
not been stated under the general submission. It has, accordingly, 
been decided, in accordance with Bankton's doctrine, that the opera- 
tion of prescription, with respect to such particular claim, is not^ 
interrupted by a general submission.^ 

616. If the full term of the long prescription has already run, 
before parties enter into a submission for determining whether a 
claim, which one of them denies to be due, is still resting-owing, it 
has been laid down that the entering into a submission in these cir- 
cumstances does not take off the plea of prescription. The act of 
submitting, in such circumstances, is merely a consent by the parties 
that an arbiter, or private judge (in place of a Court of law), shall 
decide on the defences against the claim, including the defence of pre- 
scription itsell Although, therefore, by entering into the submission, 
a party becomes bound to abide by the aWard, if the arbiter shall 
repel the plea of prescription, however erroneously, yet if the submis- 
sion shall eventually fall, without an award, it remains as free to him 
to plead prescription, in defence against any subsequent action, as if 
no submission had been ever entered into.^ 

6 1 7. With respect to those claims of debt, the proof of which falls 
under the prescription of the Act 1579, c 83, unless they be ''per- 
sewed within three zeires," the Court had occasion recently to express 
their opinions in the case of Dnnn.^ In the circumstances of that 
case it was held, that although the period of three ye&rs had run, yet 
the effect of a submission which was entered into, in connection with 
a judicial reference, during the currency of the three years, and which 
lapsed through the arbiter's death without an award, after the expiry 

1 Garden, Nov. 26, 1743 (11274X Action, in 1743, on a bond granted in 1697. 
Defence— prescription. Reply— a general submission between the pursuer and 
defender, in 1728, of ^' all daggS} claims, or controversies between them." The 
Lords ''repelled the inteiruption founded on the submiBsion." 

Eilkerran, in reporting the case, observes that ''a general submission is no 
interruption of the prescription of any claim." And the Court, in adverting to it 
in the case of Vans {mpra, 613), remark, that ^ the finding in the case of Garden v. 
Bigg was merely that a general dause of all dags, claims, etc., did not interrupt 
presoription against all particular debts." I^ Ivoiy, in adverting to the same case, 
explains that the reason why prescription, as to the particular claim, is not elided, 
is this : '' Non constat that the particular demand in question was in the view of 
the parties in making the submission. See Dunn, June 14, 1854, 16 D. 953. L. 
Kilkenan has further observed, in Garden's case, that '' it was even doubted (by the 
Court) if a special submission, now cancelled, would be an interruption." It may 
be well io notice, with respect to this, that, in the subsequent case of Vans {mipra^ 
613), a submission which had become abortive by the arbiter's death was found to 
interrupt prescription. 

« 2 Bankt 12. 63. » June 14, 1854, 16 D. 944. 
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of ihe three years, was to prevent the debt from falling within the 
Act 1579, c. 83, and to leave it still probable, j^ro ut dejure} 

618. A Sherifif-Conrt action was raised by Dunn against Lamb, 
for payment of an account. Lamb produced, with his defences, a state 
of accounts, according to which he maintained that the pursuer's claiDi 
was satisfied. Among the accounts thus produced by Lamb, was a 
sum of £21, 15s. 9d., being an account for work due by himself to 
Dunn, but which was not embraced within the conclusions of the 
summons. It was, nevertheless, brought under judicial discussion 
after Lamb had produced it, and founded on the state of accounts of 
which it was a part. After some procedure, a judicial reference was 
made by the parties. Being doubtful, apparentiy, whether this would 
effectually include the above item of £21, 15s. 9d., the parties after- 
wards executed a submission, to the same referee, bearing, in gremio, 
to be made for the purpose of enabling him to settle the above item 
of account, along with all other matters in dispute. 

These proceedings, which took place within three years from the 
close of the account in question, fell, without any award, in conse- 
quence of the death of the referee. Afterwards, and when the three 
years had already run, a new judicial reference, to another referee, 
was entered into ; but it fell in like manner, without an award, and 
Lamb refused to agree to a new reference. Thereon, the original 
action was anew insisted in, and a separate action was raised by 
Thomas Dunn, for payment of the £21, 15s. 9d., to which the defence 
of prescription was pleaded. The Sheriff sustained that defence, 
and Dunn advocated. L. Butherfurd, Ordinary, recalled the inter- 
locutor, and found '* that the present case does not fall within the 
provisions of the statute 1579, c. 83, but that the pursuer is entitled 
to prove his demand pro ut de jure!* His Lordship observed, in a note : 
'' Here, it is true, the creditor did not produce the account referred 
to ; but the defender, who founded upon it, and brought it into the 
case, can hardly say that the pursuer is in a worse situation than if he 
had founded upon it judicially, as compensation or recompensation ; 
and, above all, there is the submission, not of the original action merely, 
but specially of this particular claim, as connected with the original 
action ; and that submission undoubtedly was a suit brought within 
the three years, and under which the creditor might have recovered 
payment of the debt. It was proper and competent for that purpose 
and effect. It was, to all intents and purposes, an action; and, more- 
over, was a judicial proceeding, having reference to an action already 
raised before the Sheriff, in which the claim in question was pleaded, 

^ The important doctrine in this case — viz., that the insisting in a claim under 
a submission within the three yean, elides the triennial prescription jnst as if the 
claim had been parsued in an action at law — ^was recognised in the opinions of the 
Judges in deciding Eddie v. Monkhmd Railway Company, July 6, 1856, 17 D. 1045. 
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and being partly intended to remove any difficulty as to the claim 
being included in the action. The L. Ordinary therefore thinks that 
the operation of the statute is precluded, by the claim having been 
competently pursued within the three years. Separately, he is of 
opinion that the defender would be barred by personal exception 
from pleading prescription. But for the proceedings under the sub- 
mission, the pursuer would have brought the present action in 1847, 
within the three years ; and that period has only elapsed without 
an action being brought by the pursuer, because the defender agreed, 
within the three years, to a course of proceeding by which, if regularly 
carried through, the debt would have been made good.'' 

619. On a reclaiming Note, the Court adhered. L President 
M'Neill observed : " In the first place, the account was tabled in the 
original action, and discussion rcdsed on it I do not go much on that, 
for no decision has been given in that action. But then we come to 
the reference. It raises the question, whether, if the parties, within 
the years of prescription, submit the claim for count and reckoning 
to an arbiter, and that submission falls by the death of the arbiter — 
not by the fault of the party — and after having endured till after the 
period of prescription has run, is either party open then to the plea 
of prescription ?" " I think, in the first place, that the plea is 
obviated by the proceedings which took place, just as much as in 
any claim in a mutiplepoinding ; and that the failure of the tribunal 
before which the question depended is not a matter for which the 
party is' responsible." " The party did insist in a Court, in a com- 
petent form. That form of proceeding, and the failure of it by the 
death of the arbiter, is one answer to the plea of prescription." 
" Another answer is, that the party having gone on, in that course of 
proceeding, till after the period of prescription, cannot plead that 
defence. I think that the party who brought the case into that 
tribunal is barred by personal exception from pleading prescription." 

L Ivory concurred with the L President, and also with the 
reasoning in the Note of the L Ordinary. His Lordship observed, 
inter alia, that "it is clear that there was a transaction between 
these parties in reference to this matter, in which the unavoidable 
implication was, that no prescription was to be pleaded against this 
account." The other Judges concurred.^ 

620. In a case which occurred -shortly afterwards, a question was 
raised, how far an alleged agreement to submit, if completed during 
the subsistence of a right of action which was limited by statute to 
six months, and if followed by a submission, would have the effect of 
saving the right of action, so that it could still be insisted in,* after 
the lapse of the statutory period, in the event of the submission 

^ Dmin, Jane 14, 1854, 16 D. 944. 
* Dudgeon, Jan. 29, 1859, 21 D. 351. 
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proving abortive. The majority of the Court held that the statutory 
limitation had taken full effect, and the right of action was at an 
end. It should be observed, at the same time, that some of the 
Judges held it not to be satisfactorily established, that any completed 
agreement to submit had taken place within the six months ; and 
there had been no submission till after that term had expired. 

621. This case requires attention, especially in respect to its 
bearing on the preceding case of Dunn, which the majority of the 
Court held to be a different case, while the minority held it to be a 
precedent in point. It was pleaded by a road-surveyor, in defence 
against an action of damages, that it was incompetent ; being cut off 
by the limitation in the General Road Act, which declares that such 
action " shall be commenced within six months" after the date of the 
injury, '' and not afterwards." The pursuer answered, that, though 
six months had elapsed before the date of the action, yet, within the 
six months, a correspondence between the parties had resulted in an 
agreement to submit the claim of damages to arbitration. This had 
the effect of barring the defender from afterwards resorting to the 
statutory limitation when the submi3sion proved abortive. The 
defender denied that such agreement had been completed until after 
the six months had run, and contended that, at all events, he never 
had waived his right to plead the statutory limitation. In point of 
fetct, no submission was actually entered into till after the six months 
had run. The award pronounced under the submission, being sup- 
posed by the pursuer to be invalid, he resorted to the action of 
damages in which the above defence was pleaded. The L Orduuny, 
Kinloch, *' repelled the defence of incompetency^" and observed in a 
note, that the " defender, by his own proceedings, waived the privilege 
of the statutory limitation, and cannot now resort to it. The principle 
applicable to the case appears to be that which was recognised in 
Dunn V. Lamb.'* 

622. On a reclaiming note, the Court altered the interlocutor, and 
sustained the plea of incompetency, L. President M'Neill observed : 
'' It appears to me that the plea of personal bar cannot be sustained." 
His Lordship then stated that the submission had not been entered 
into imtil after the six months had run ; that the previous corre- 
spondence, within the six months, had been but imperfectly produced ; 
and that ** it would be very hazardous to hold, that a correspondence, 
of the kind we have here, is to exclude the application of the Act of 
Parliament." '* The case of Dunn v. Lamb is essentially different 
from the present First, there was there a judicial reference ; second, 
the action was begun within due time ; third, the reference had fallen 
through, not by reason of the fault of anybody, but in consequence of 
the extinction of the Court in which it was going on ; fourth, it was 
not decided solely on the ground of personal bar, but on a careful 
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view of the whole case. Therefore, though the party here may have 
come under an obligation to submit, I do not think he came under 
any obligation not to plead the st^atutoiy limitation." 

623. Ll Ivory intimated his concurrence in the interlocutor of the 
L. Ordinary, and in his Lordship's remarks on the case of Dunn ; 
and further observed, inter alia^ that " the substance of Dunn's case 
is, that where parties entered into a submission, in regard to a claim 
which would otherwise have fallen under the triennial prescription, 
the bringing the claim, within the three years, before a voluntary 
Court — which the Court of the arbiter is — was to be held in law, as 
equivalent to bringing the claim before a competent judicial tribunal. 
The principle is, that a submission is equivalent to a legal demand, in 
the sense of the statute, before a competent tribunal, within the 
period ; and, therefore, that the limitation of the statute is excluded." 
His Lordship also held, that the correspondence of the parties 
** amounted to a departure from the plea on the statute, even if there 
had been no submission." 

624. L. Curriehill observed, as to the effect of a submission upon 
the running of the statutory limitation of six months, that the party, 
by entering into the submission, ** acquired a conventional right to the 
remedy of arbitration for trying his claim of damages, and that remedy 
was not subject to the statutory limitation of six months. Arbitration 
is a well-known remedy in the practice of Scotland^ and the law has 
attached to it several peculiar privileges^ and also several peculiar 
risks ; and, of course, when the parties agreed that that remedy should 
be adopted in the present case, they respectively acquired these 
privileges, and exposed themselves to these risks. But the question 
here is, whether, in addition to the conventional remedy to which the 
pursuer has acquired right, he not only retained his legal remedy, 
but further acquired from the defender renunciation of his statutory 
immunity from such an action beyond the six months ; or rather, 
whether by the submission he created a new and separate right of 
action, similar to that which had already become extinct" His 
Lordship added, that the party had failed to establish this, and that 
there was nothing in the proceedings *' implying that the defender 
discharged his statutory immunity from an action." 

625. L. Deas concurred with the L. President, observing that he 
did not hold it proved that any binding agreement to submit had 
been made within the six months. " I do not mean to say that an 
agreement, either expressed or clearly implied, to dispense with the 
statutory limitation, would be incompetent ; but I think it impossible 
to say there was any such implied agreement here. An express 
agreement is not alleged. Bad a submission been entered into, 
within the six months, there might have been strong grounds for 
holding that the statutory- limitation stood suspended during the 
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subsistence of the submission. But there was not even a binding 
agreement to refer ; and the submission itself was not entered into 
till April 1867." 

626. On the whole, it would seem at present to be the safest 
practical course for any creditor, when a submission is entered into 
for determining a claim which is liable to be affected by the triennial 
prescription, or by any statutory limitation, to introduce into the 
contract of submission an express declaration, that in the event of 
the submission expiring without an award, it shall still be as free to 
the pursuer to follow out his claim by action in a Court of law, as it 
was at the date when the submission was entered into. 

627. As the two cases of Dunn and Dudgeon are interesting in 
this department of the law of arbitration, and as they elicited impor- 
tant judicial opinions, they have both been stated in some detail. 
It is proper further to remark, that, in the case of Dunn, both L 
President M'Neill ^ and L. Eutherfurd * intimated, that the effect of 
a submission in eliding the triennial prescription, and its effect in 
eliding the sexennial prescription (in the event of the submission 
falling in either case without an award), would appear to be on the 
same footing. 



CHAPTER IV. 

THE REMUNERATION OF THE ARBITER. 

628. Where an arbiter has not stipulated with the parties for 
remuneration before he accepted the submission, he has no legal 
claim to be remunerated. Whatever amount of time, labour, and 
skill he may have devoted to the service of the parties, in the per- 
formance of the trust which they have committed to him, he cannot 
enforce payment of any fee or recompence in a Court of law, as his 
office is of a purely honorary character.^ Undoubtedly, however, the 
parties contract a moral obligation towards their arbiter, and they 
cannot withhold payment of a suitable fee, without violating the 
dictates of equity and good conscience. 

» 16 D. 950. « Ibid, 965. 

» Kennedy, Jan. 20, 1819, F. C. ; Pateraon, Feb, 19, 1819, F. C, referred to in 
note to case of Kennedy. 

In this respect the law of England seems to be the same. Although authorities 
somewhat vary, yet it ''seems the better opmion, that the appointment of on 
arbitrator is not of such a nature as to raise an implied promise to pay him a reason- 
able compensation for his services.'' His remuneration, '' like that of a physician 
or barrister, is to be left to the option oi his employer, and cannot be enforced by 
action."— Russ. 450, [4th ed., 457} 
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629. In one case, of special circumstances, where men of an in- 
ferior station in life were chosen arbiters, and were required to give 
much of their time, and also to take much trouble in the line of their 
ordinary business, in performing their duty as arbiters, the Court, by 
a majority, sustained their claim for payment of a fee, in recompence 
of their skill, time, and labour spent in the service of the parties. It 
was thought, apparently, that neither the parties nor the arbiters could 
have contemplated that the services of the arbiters were to be gratui- 
tously rendered ; and that the contrary had been as fully understood 
and intended, as if it had been expressly agreed to, in writing, at the 
outset. £ut, even in that case, L President Blair dissented from the 
judgment, and observed, that *' he had always considered that the office 
of an arbiter was gratuitous, and that action was not competent for a 
recompence for performing that honourable function." The case was 
taken to appeal, and so little confidence was felt in the judgment, that 
the pursuers compromised it before the hearing came on.^ 

630. Since that date, there have been repeated instances, in which 
the Court have affirmed the doctrine already stated, that an arbiter, 
whether a professional man or not, has no legal claim for remuneration, 
unless he has stipulated for it before accepting the office. It was 
expressly found, by L. PitmiUy, in an interlocutor, to which the Court 
adhered, that '' an action cannot be maintained, at the instance of an 
arbiter, for payment of his fee, unless in the event of his having 
stipulated for payment before undertaking the office." * 

631. But it would appear that, where a stipulation for recompence 
is made by an arbiter before he accepts his office, he will have a legal 
claim for payment, which the Court will enforce. " It was in the 
power of the arbiters, before undertaking their office, legally to make 
a stipulation for a recompence." * 

632. In one case, the arbiters, without the support of any previous 
stipulation, inserted in their award a decemiture for a sum, as due to 
themselves by way of recompence. There was no indication of corrupt 
motive on the part of the arbiters, and the decemiture was quite 
distinct &om the rest of the award. In these circumstances, the 

1 MacGaUum, etc., June 26, 1810, F. 0. [In Henderson v. Paul, March 16, 1867, 
5 Macph. 628, it was again held that a private arbiter has no right to remuneration, 
unless he has previously stipulated for it, or unless both parties clearly understood 
that he was to be remunerated.] 

' Paterson, nipra, sec 628. See also the opinions of the Court, in Fraser, May 
26, 1838, 16 S. 1049. The case of Dunlop, 1777, 5 Suppt 428, appears to have 
been of a special nature, and to be loosely reported. If it recognised the doctrine 
that an arbiter could sue for his remuneration without having originally stipulated 
for it, or could, in any circumstances, fix his own fee, it has long been overruled. 

s Per L. Pres. Bhur, in MacOallum, etc., June 26, 1810, F. C. '' There can be 
no doubt that the arbiters, in such a case, were entitled to a fair remuneration, and 
also to stipulate for it, before accepting of the submission.'' — Per L. Moncreiff, in 
Fraser, July 5, 1834, 12 S. 887. 
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erroneous portion only of the award was reduced. The Court found, 
"that the award of the arbiters, ascertaining £12, 12& as their own 
fees, was illegal, Mid pessimi exempli, and unwarranted by the submis- 
sion ; and, therefore, sustain the reasons of reduction as to that sum ; 
but find no evidence that the above-mentioned decemiture for their 
own fees proceeded from any corruption of the arbiters, in the sense of 
the Begulations 1695, or from any corrupt motive in them ; and find 
that the award of the arbiters, for the above sum, as part of the 
expenses of the submission, is totally distinct from, and unconnected 
with, the matters submitted and determined by the decreet-arbitral ; 
and that the decreet-arbitral may and ought to subsist in all its parts, 
notwithstanding the avoidance of what was so illegally awarded ; and, 
therefore, repel the reasons of reduction of the decreet-arbitral, quoad 
idtra, and decern ; and find no expenses due to either party." ^ 

633. Where no stipulation has been made originally for the 
remuneration of the arbiters, and, pending the submission, they make 
any approach towards bargaining or chaffering with the parties on 
the subject of their remuneration, it is regarded with the utmost 
jealousy by the Court. No such proceeding can even be commenced, 
without exposing any subsequent award to the greatest hazard. The 
difference between stipulating for remuneration before accepting the 
ofiice of arbiter, and after acceptance, has been said, in pleading, to 
be clear upon this footing, that *' in the one case the parties are not in 
the power of the arbiters, while in the other they are." ^ 

634. In the case of Blair, the Court reduced an award on the 
ground of corruption, because the arbiters refused to give out their 
award until they got payment of the fee demanded by them ; which 
one party refused, but the other agreed to give. The Court also 
ordained the arbiters to pay back the fee for behoof of the poor. The 
case is very shortly reported ; but, in Fraser, May 26, 1838, 16 S. 
1055, L. J. Clerk Boyle had occasion to observe^ that, '* however suc- 
cinct the report in Elchies may be, the Court was satisfied that the 
conduct of the arbiters was tainted with corruption." The Session 
Papers in this case appear not to be complete.' 

635. Even where arbiters act with perfect openness and equality 
towards both parties, in demanding from them, pending the submis- 
sion, a written obligation to recompense them for their services, yet 
if no stipulation, either verbal or written, has been made on the sub- 
ject before the arbitral office was accepted, it has been said to be 
doubtful whether such procedure must not be held to be illegal ; and 

^ Jack, March 6, 1777 (Dicty. Arbn., Appendix No. 5). See also Montgomerie, 
June 13, 1798, F. 0. The case of Lyie, Dec. 2, 1842, 5 D. 236, appears to be 
entirely special, so far as regards this point. 

« Fraser, May 26, 1838, 16 a 1053. 

3 Blair, Jan. 12, 1738, Elch. Arbn. 3. 
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if actually illegal, whether a party could be barred^ by personal excep- 
tion from objecting to it 

636. But if, before the arbiters accepted, there was a distinct 
agreement and understanding with them, though merely verbal, that 
they should receive remuneration, it would appear that their subse- 
quently insisting, pending the submission, that this agreement should 
be reduced ta writing, will not imply " corruption'' on their part, or 
expose their award to reduction.^ 

637. An action was raised by one of the parties to a pending sub- 
mission, setting forth that, at an advanced stage of the submission, the 
arbiters had refused to issue their notes of opinion, unless the parties 
came under an obligation to pay them a suitable remuneration for 
their time and trouble as arbiters, and had thereby compelled the par- 
ties to execute such an obligatioa The action concluded for declarator 
that the arbiters had thereby acted illegally and corruptly ; that they 
•were disqualified from further acting as arbiters, so that the submission 
had fallen and become inoperative ; and that the arbiters should be 
interdicted from further procedure under the submission. The chief 
ground of the successful defence of the arbiters' procedure, was the 
plea that there had been a prior agreement by the parties to grant the 
obligation in question ; that this agreement would have been unchal- 
lengeable, if granted before the arbiters accepted their office, and it 
was substantially on the same footing in this case, because it was 
granted at an early stage of the submission, and before even the claims 
and productions had been lodged ; and that, although the said prior 
agreement had been allowed to lie over» unexecuted for more than a 
year, while the submission was going on, it nevertheless existed all 
along ; insomuch that the written obligation, ultimately granted, was 
not in virtue of any new agreement, but was merely the written evi- 
dence of an agreement which drew back to the outset of the submission. 

638. On the facts, stated by the defenders^ being found by a 
special verdict, the Court unanimously held that the arbiters had not 
acted wrongfully and corruptly in taking the foresaid obligation. The 
defenders were accordingly assoilzied.* It may be noticed, that, 
pending the declarator, the submission had been brought to a conclu- 
sion by an award, in which the arbiters had not decerned for any 
remuneration to themselves. 

^ See opinion of L. Moncreiff, in Fraaer, July 5, 1834, 12 S. 887. Hia Loid- 
ship, after adverting to the importance of the allegation, that a verbal agreement 
for remuneration had been actually made before the office of arbiter was accepted, 
observed : '' 2d, If that fiict were not establiahed, there is a material difference be- 
tween what may be agreed on between the parties, and what may be legally 
demanded by the arbiters, in the middle of an arbitration ; and dd. If the proceeding 
were held to be illegal, it would be difficult to hold that the proceedings were vali- 
dated by the party having complied with the demand, or not having objected to it." 

' Fraser, supra ; and also, May 26, 1838, 16 8. 1049. 
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639. In the case of Baillie, a professional man being named overs- 
man, and soon perceiving that it would require much time and labour 
to perform the duty adequately, intimated to the parties, at an early 
stage, that he had accepted the office on the distinct understanding of 
being remunerated for his trouble, and that he required a written 
agreement from them, to pay him a reasonable remuneration. Both 
parties signed such an agreement He then proceeded and ultimately 
issued an award, on which diligence was raised, which was brought 
under suspension upon other grounds. One of the Judges having 
drawn the attention of the Court to the agreement for the oversmau's 
remuneration, a majority of the Judges agreed with L. President Hope, 
in holding that it did not affect the validity of the award, ** as the 
arbiter had not decerned for anything to himsell" 

640. Although there has been an express agreement to allow 
remuneration to the arbiter, duly made before he accepted his office, 
it does not rest with the arbiter himself to fix the amount of his own* 
fee, and decern for it In the case of Fraser,^ it was provided that, if 
the parties and the arbiters did not agree as to the amount of remu- 
neration which was due, that matter should be remitted to the deter* 
mination of the Solicitor-Greneral for the time being. In the case of 
Baxter,^ which was a judicial reference, the referee merely decided 
which party was liable for such fee as the Court might hold him 
entitled to receive ; and the Court, when interponing their authority 
to his award, remitted to the Auditor to fix the amount of the fea 

641. In the case of a judicial reference, where expenses have been 
awarded to neither party, it has been repeatedly held, that where one 
of the parties pays a fee to the referee, which is not objectionable in 
point of amount, he may claim relief against the other party to the 
extent of one-half.' And where a judicial referee, who found one of 
the parties generaUy liable in expenses, had made no special finding 
in regard to his own fee (being restrained by motives of delicacy &om 
doing so), the successful party, after having paid a fee to the referee, 
moved the Court, at interponing their authority to the award, to decern 
in his favour for relief of the whole of the fee. No objection was 

1 Supra, sec 636. * June 1, 1838, 16 S. 1086. 

3 Edinr. Oil Gas Co., Feb. 6, 1835, 13 S. 413. This clahn is generally disposed 
of in the action in which the reference is made, and should always be so. But 
in this case it was made in a subsequent action, which was raised mainly to enforce 
implement of the referee's award. L. Corehouse, Ordinary, ohserved in a note : 
** No objection is made to the fee, paid by the pursuers to the arbiter, on the 
ground that it was exorbitant and unreasonable. There can be no doubt, therefore, 
that the defenders are liable in one-half of it" His Lordship, also, in the circum- 
stances, repelled the objection that this sum " should have been claimed as a part of 
the expenses " of the original action. On a reclaiming Note, the Court unanimously 
adhered. 

On appeal, the judgment in the origmal action was altered ; but upon grounds 
which did not affect the views of the Court above mentioned. 
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made to the fee in point of amount, but the motion was resisted as 
incompetent. The Court unanimously gave decree for relief of the 
whole fee.^ 

642. It has been stated from the bench, that though there is no 
legal obligation on the parties to pay a fee to an arbiter in an or-* 
dinary submission, yet there is a moral obligation to do so ; and that 
if one of the parties, in fulfilment of this moral obligation, pays a fee 
to an arbiter, which is not excessive in amount, he will have a legal 
claim against the other party for relief to the extent of one-half.^ 

643. There is at least one case of an extra-judicial or ordinary 
submission, in which the party, who had paid an account including a 
fee to the arbiters, was found entitled to a decree against the other 
party to relieve him of one-half of the account The report of the 
case, no doubt, bears that L. President Hope made an observation to 
the effect that, as it was a reference to professional engineers, who 
required, inter alia, to visit and inspect premises, his Lordship did 
not regard the question of their remuneration as being on the same 
footing as if it had arisen imder " a proper arbitration in the purest 
form." But perhaps it may be permitted to remark, that L Core- 
house, who decided the case as L. Ordinary, did not indicate that he 
had any such distinction in his view; that there would be great diffi- 
culty in defining the limits of such a distinction, if it were admitted ; 
and that none of the Judges of the Inner House, except the L. Pre- 
sident, appears to have specially adverted to it.' 

644. In connection with this subject, it seems deserving of notice, 
that, as lately as the case of Napier, Nov. 20, 1746 (5729), the Court 
held that their own commissioner, who had taken a proof in a cause 
depending before them, was not entitled to a fee, but that his clerk 
was so. They did this on the footing, that the case of a commissioner 

1 Tates, June 7, 1848, 10 D. 1233. See also Drummond, Mar. 11, 1835, 13 
S. 684, in which the Goart decerned, in simihur circnmatanoes, for relief of one-half 
of the fee, being all that was aakecL L. J. Clerk Boyle then observed, that '* the 
judicial referee is an officer of the Court." This makes a material distinction be- 
tween his position, and that of an arbiter under a private submiBsion. 

' '' Though remuneration be not stipulated, if one of the parties acknowledge 
his liability therefor, which is a moral, though not a legal obligation, and pays what 
is reasonable, he can recover the half from the other party." — Per L. Medwyn, in 
Fraser, May 26, 1838, 16 S. 1049. It is true that, in this case, the arbiter's remu- 
neration in certain judicial references was included ; but there was also included 
their remuneration in an ordinary submission to them ; and on the bench it was 
observed, " that the submission absorbed the judicial references which are expressly 
narrated in if — Per L. J. Clerk Boyle, ibid,, p. 1065. It seems material to advert 
to the precise state of the &ct as to this ; because the honorary of an arbiter does 
not rest on the same footing with the remuneration of a judicial referee, who is an 
officer of the Court But the doctrine above quoted appears to have been delivered 
in terms which were applicable to an ordinary submission. [See, however, Hen- 
derson V, Paul, March 15, 1867, 5 Macph. 628, in which the above dictum of Lord 
Medwyn was repudiated.] ^ Jolly, Dec. 12, 1834, 13 S. 188. 
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resembled that of an arbiter. Kilkerran, in his report, observes : "A 
question arose, whether or not commissioners were entitled to any fee 
or reward ? and it was agreed that they were not, as what might be 
mcdi exempli, should they, on whom the wording of the testimonies 
depends, be allowed to take money from either pcurty. And the case 
of arbiters was remembered, wherein, though it be the practice to 
club for paying arbiters, yet, when the case came to be determined, 
whether, de jure, arbiters were entitled to any reward, the Lords 
found that they were not. But. as to the clerk to the commission, it 
was agreed that he was entitled to a gratuity ; and it was remitted 
to the Lord Ordinary to tax the same, to be paid by the defender 
whose proof it was." Although it remains as well fixed now as it 
was then, that an arbiter has no legal claim which he can enforce for 
his own remuneration, yet perhaps the change which has taken place 
in the views of the Court, respecting the remuneration of a commis- 
sioner who leads a proof, may indirectly lend some support to the 
equitable plea above noticed, that a party who fulfils the moral obli- 
gation of paying a suitable fee to an arbiter, will have an effectual 
claim of relief against the other party to the submission. 

645. In concluding this subject, the practical observation may -be 
made, that it perhaps deserves consideration, whether the parties 
should not make it a nUitter of express and spontaneous agreement 
between themselves, that the arbiter shall receive suitable remunera- 
tion before they ask him to accept of the office. If they mutually 
bound themselves in relief, to the extent of one-half of any suitable 
fee which either of them might pay to the arbiter, this would some- 
times be found a useful obligation at the close of a submission. In 
cases where a considerable demand is to be made upon the time and 
skill of an arbiter, such an arrangement between the parties would 
seem to be a reasonable course in itself to follow, and perfectly becom- 
ing towards the arbiter, whether they informed him of the existence 
of their agreement, or not At the close of the submission, it is 
probable that one, at least, of the parties is dissatisfied with the 
award. From this, or other causes, it does occasionally happen, 
that parties permit themselves to evade the just and honourable 
obligation of recompence, which they have, both and each, contracted 
towards their arbiter. On this subject, L. President Blair observed, 
respecting the practice of his own day : " Innumerable arbitrations 
had been, in former times, and were daily submitted to gentlemen 
of the Bar, who exercised their profession for gain ; and it must 
consist with the personal experience of many of the Judges, while at 
the Bar, as well as with that of present practitioners, that in these 
arbitrations the fee was frequently withheld, although as fully ex- 
pected, and although the skill and labour of the arbiter were as 
purely and exclusively pi'ofessional, as in the present instance. In 
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all these cases, no action had ever been pursued before the Court/' 
etc. ''The general rule being so distinct and well established, it 
was in the power of the parties to avoid its operation, by expressly 
stipulating the amount of their recompence before accepting of the 
submission." ^ 



CHAPTER V. 

EFFECT OF HOMOLOGATION ON ARBITRATION-PROCEDURE. 

646. The law of arbitration is, in so great measure, contract-law, 
that the equitable and useful doctrine of homologation has an im- 
portant practical effect on many departments of its procedure. As 
all contract-obligation is based upon the mutual consent of parties, it 
follows that acts of homologation (that is, of "assent, express, or 
inferred from circumstances "^ have often been allowed the greatest 
weight in disposing of objections, raised by a party-submitter, to any 
of the proceedings under a submission. The application of the doc- 
trine of homologation has, accordingly, been acknowledged from a 
veiy early period' 

647. In order that an act of alleged homologation affecting arbi- 
tration-procedure may afford imequivocal evidence of a party's true 
consent to that which he is said to homologate, it is requisite that the 
act be done by the party with that freedom of will, and that know- 
ledge of all relative essential circumstances, which are necessary to 
give the l^al force of genuine homologation to an act performed by 
a party in any of the other affairs of life. If, therefore, he acted 
under constraint, or in a state of ignorance, the act will not infer 
homologation against him.^ 

648. There are few if any defects in the formal procedure under 
a submission, which may not be cured by homologation. Defects in 
the deed of submission, — ^in the arbiter^s omission to execute his 

^ MacCallam, June 26, 1810, F. C. Apparently, the concluding observation 
only referred to stipulating for *' a suitable recompence ; " as the ^ amount " of it 
must be contingent upon many circumstances which could not be foreseen at the 
threshold of the submission. To provide against the event of a disagreement 
regarding the amoimt of the fee to be paid, some person should be named to decide 
on this matter, alone and without appeal Such a course was followed in the case 
of Eraser, supra, sec. 636. An agreement, as above suggested, between the parties- 
submitters, would go fSur to place this matter on a proper footing. 

* 1 St. 10. 11 ; 3 Ersk. 3. 47 ; Bell'b Pr., sec. 27. 

> L. of Ruthven, July 31, 1560 (5619) ; Montgomery, Feb. 23, 1566 (6619) ; 
Balf. Pr. Arb. 416, c. 30. 

* Maxwell, Feb. 13, 1679, 2 Suppt 243 ; Grant, Dec. 9, 1679, 2 Suppt. 253. 
[Thomson's Trs. v. Muir, Dec. 13, 1867, 6 Macph. 145.] 
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acceptance of office, — in the prorogation of the anbrnission, — ^in the 
omiafdon of the interlocutor intetponing the authority of the Court 
to a judicial reference, — in the mode of conducting a proof, — and, 
finally, in the award itself, — ^have severally furnished instances in 
which acts of homologation have validated irregular procedure, or 
barred the parties personally from bringing it under challenge. 

649. Thus, although a deed of submission is not hiniing per se, 
unless it be executed with the solemnities of a probative writ, yet 
improbative submissions become valid and binding in all respects, by 
the parties appearing and pleading before the arbiter.^ This seems 
a modified illustration of the well-known rule in regard to such juris- 
diction of public Courts, as admits of " tacit prorogation " by a party ; 
" primus actus judicii, est judicis approbatorius." 

650. When an arbiter omitted to sign any acceptance of the sub- 
mission at all, this important defect was held to be cured by the 
parties appearing and pleading before him, and obtempering orders 
made by him in the character of arbiter. Such actings evinced, as 
undeniably as a signed minute of express acceptance could have 
done, that the arbiter had, de facto, taken upon himself the office of 
arbitration under the submission, and that the parties recognised him 
as being clothed with that office.^ 

651. In another case, in a judicial reference, the interlocutor of 
the Court interponing its authority to the reference was by oversight 
omitted. As that interlocutor lies at the foundation of the judicial 
character of the proceeding, it is, in practice, invariably adhibited, 
in limine, and before any steps are taken under the reference. 
Nevertheless, it was found that acts of homologation by the parties 
were sufficient to validate the procedure which took place before the 
judicial referee ; or at least to bar either party, by personal exception, 
from founding an objection upon the absence of the interlocutor in 
question. Both parties had, as usual, signed a minute agreeing to 
the reference ; and both had pleaded and led proof before the referee. 
It was only after an award was given, that one of the parties betook 
himself to the objection, that no interlocutor had been pronounced at 
the outset, remitting the process to the referee, and interponing the 
authority of the Court to the reference. The Court unanimously 
repelled the objection ; " the want of an interlocutor, or the signature 

» Taylor, Nov. 25, 1800, F. C. ; Brown, Jan. 10, 1739 (5669) ; Telfer, Jan. 21, 
1735 (5657 and 17032) ; Wallace, Feb. 20, 1880, 8 S. 572 ; Montgomerie, June 
23, 1848, 10 D. 1387. See also Johnston, July 10, 1817, 5 Dow, 264. [Elgin 
Lunacy Boaid, note 3, p. 45.] 

* Ghurdner, Jan. 19, 1773 (659). It would appear that^ in England, where an 
umpire had been appointed by arbitrators who had not received authority to do so, 
and where the umpire, moreover, had examined the parties in an irregular manner, 
the parties, by subsequently pleading before him, were held to have waived all 
objection, — Russ. 195, [4th ed., 186]. 
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of the Court to the refeience, being of no consequence, as it was 
homologated hj the appearance of the parties before the referea" ^ 

652. In a reduction of an award, the pursuer alleged that it was 
founded in falsehood ; for although, ex facie of the proceedings^ the 
witnesses were set forth as having been sworn, they had not, in fact, 
been so ; and thus no evidence, properly so called, had been obtained 
firom them. It appeared, however, that the pursuer, though aware of 
the facts, had taken no objection until after the award was pronounced. 
He thus had been truly a consenting party to the procedure of which 
he now complained ; it was competent to him to consent that the 
witnesses should be examined on declaration, and not upon oath ; and, 
in point of fact, he was held to have done so. The Court, accordingly, 
suE^/jained the award.^ This decision, it may be observed, does not at 
all indicate that it can ever be a correct or justifiable proceeding on 
the part of an arbiter, to state on the record of the submission that 
witnesses had been sworn, when this is contrary to the fact. But it 
was not in the mouth of the pursuer to complain of this statement, 
after having himself been a party to the whole res geeta. 

653. Even in a case where one of the parties-submitters, besides 
naming his own referee, had surreptitiously introduced into the sub- 
mission the name of the other referee, also selected by himself, and 
thereafter had obtained an award, on which he raised an action, the 
Court thought it right, by their interlocutor, emphatically to mark 
that the defender had neither originally consented to the selection of 
the second referee, nor subsequently homologated it The defender 
was assoilzied from the action, '* in respect he did not approve of the 
appointment of Mr. Boyd as one of the referees, or homologate his 
actings as one of the referees."^ 

654. Where an arbiter has committed the error of leading evidence 
in the absence of the parties, and without giving them notice to 
attend, it is in their power, if they please, to waive all objection 
thence arising, if they see cause. They may do this, not only by 
express written consent to waive objection, but also by such acts of 
homologation as afford unequivocal evidence of the same consent^ 

^ Per L. Medivyn, in Fairky, Feb. 11, 1836, 14 S. 470. It may be obseryed, 
that the facta also raised a plea of m imUrvenhu, inasmuch as the reference had 
been agreed to in Oottrt, on the morning when a trial by jury was about to com- 
mence, and the jury were discharged on the fiaith of the reference being proceeded 
with. 

In a previons case, it would appear that a similar objection had been held to have 
been obviated by homologation.— Laurie, June 14, 1814 ; Excerpt from L. J. Clerk's 
Note-book in Parker's Syn., xxvi 86. 

> Stewart, Feb. 21, 1822, 1 S. 313. See also Cochrane, Mar. 30, 1861, 33 S. 
J. 430. ' Deas, May 25, 1821, 1 S. 29. 

* See obeerFations by L. Cranworth, C, to this effect, in Drew, Mar. 8, 1856, 
2 Macq. 10. See also, in connection with the subject of homologation, the case of 
Scoullar, April 19, 1804, noticed in the Session Papers in Percy, Nov. 25, 1808, 

X 
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Wherever they have so acted, they are effectually barred personally 
from afterwards recurring to the objection. 

655. There is one question in connection with this subject which 
has given rise to much discussion, and on which it would rather 
appear that alLthe reported cases are not reconcUeable with each 
other. It is of the essence of an act of homologation, that it be 
performed by a party, then in the knowledge of those circumstances 
which were calculated materially to affect him, in determining 
whether he would or would not ratify that which was otherwise 
invalid. Because, unless the party possesses such knowledge, his 
acts, done in ignorance, do not afford evidence of that true ctmumi 
which is the basis of the plea of homologation. 

656. Where an arbiter has accidentally failed to execute a timefiil 
prorogation, the necessary effect is that the submission fieills ; and as 
the arbiter is thus rendered fu/netw^ the submission cannot be con- 
tinued by any unaided act of his, without the concurrence of the 
parties consenting to its continuance. But such consent the parties 
may give, either expressly in writing, or by acts of homologation, 
which unequivocally evince their assent to the continuance of the 
submission, notwithstanding the lapse which has occurred.^ 

657. Wherever, therefore, the parties (being in the knowledge of 
the arbitei^s failure to make a timeful prorogation) shall neverthe- 

F. C, where it is stated that a party who had registered an award, and given a 
charge npon it, was held barred thereby from afterwards setting it aside on the 
ground of informality. 

^ The same strong effsct is given to homologation in England. By the Common 
Law Procedure Act, 17 and 18 Vict c 125, sec. 15, it is provided that the arbi- 
tzator, in the references there mentioned, shaU make his awasd within three months, 
after he shall have been appointed, etc., '' but the parties may, by consent in 
writing, enlarge the term for making the award ;" or the Oonrt may do so, as there 
provided. In connection with this provision, ^' where a cause was referrod to an 
officer of the Court, under the compulsory powers of 17 and 18 Yict c 125, and 
the award was not made within three months, and the time was not enlarged by 
the Court, or a Judge, or the written conaent of the parties, as required by see. 15, 
but they continued to attend before the arbitrator after the expiration of the three 
months without objection ; it was held that the party against whom judgment had 
been signed upon the award, was estopped from alleging that there had been no 
written consent to the enlargement." Per Erie, J. — ^^ The arbitrator had power to 
proceed for three months, and for any farther time, by the written consent of the 
parties. There are no prohibiting words,, which prevent his going on without sudi 
consent. Here there has been no such consent ; but both parties, after the lapse of 
the three months, act as if such consent had been given, and as if the arbiter had 
full authority to proceed. It seems to me> therefore, that both are precluded from 
saying that he had no authority. Pickard v. Sears lays down the rule, that a 
party, who, by his conduct, induces another to believe in, and to act upon, a certain 
state of fiusts, is precluded from denying that such a state of facts existed. Here- 
the plaintiff held out to the defendant that there was a valid consent, and the 
defendant and the master acted upon that assumption." — ^Tyerman, June 5, 1856, 
25 L. J. 359, Q. B. See also Russ. 195, [4th ed., 186]. 
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less appear and plead before the arbiter, and obtemper his orders, 
they dearlj homologate the continuance of the submission, and cure 
the objection which might otherwise have been taken to the want of a 
legal prorogation.^ But where a party, pursuing the reduction of an 
award on the ground of defective prorogation, denied that he knew, 
pending t^e submission, of any defect having occurred in the proroga- 
tions, and therefore pleaded that no acts of his, which were done in 
ignorance of that essential fact, could be founded on as acts of genuine 
homologation:, a case was presented, as to which the decisions scarcely, 
perhaps, appear to be at one with each other. 

658. On the one hand, the pursuer of the reduction has pleaded 
that, as an act of prorogation was exclusively the arbiter's own act, — 
done proprio motu, and without notice to the partiesi — ^it was an act 
respecting the particulars of which they were in no degree cognisant. 
If a defect existed in the solemnities of the contract of submission, 
that might indeed be cured by pleading before the arbiter, because 
that was the deed of the parties themselves : its defective state was 
known to them both ; and if, in that knowledge, they appeared and 
pleaded before the arbiter, they were justly held to have homologated 
the submission. But it was otherwise with an act of prorogation, to 
which they were not at all privy. As to the existence of timefully 
renewed prorogations throughout the whole submission, the parties 
were entitled to presume, and did presume, that such was the fact, 
and that the arbiter was acting regularly in this respect, as well as all 
others. But, if so, they never kniew that the case had occurred, in 
which it was free to them to decline to carry on the submission if they 
pleased. And, therefore, being in ignorance of this fundamental 
point, any acts of theirs, in appearing and pleading before the arbiter, 
under the belief that they were bound to do so, could not justly be 
founded on as acts of homologation. Such acts could not afford evi- 
dence of their consent to waive a fatal objection, of the very existence 
of which they were not aware. 

659. On the other hand, the defender in the reduction has 
answered that, although an arbiter had power, proprio motu, to execute 
all timef ul prorogations without notice to the parties, and it was the 
common practice to do so, yet it was certain, as matter of fact, that an 
oversight in this particular might occur in any submission. And it 
was always in the power of either party, who wished to certiorate him- 
self on the vital subject, whether the submission was still regularly 
kept up, to require a sight of the prorogations executed by the arbiter. 
No arbiter was entitled to refuse such a request. But, if so, it rested 
with a party himself to obtain full and accurate knowledge of the 
existing state of the submission, at any time when he thought proper 
to do so. In fact, he could scarcely fail to have frequent opportuni- 

* [Paul V, Henderson, March 15, 1867, 5 Macph. 613.] 
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ties, incidentally, of looking into the process, and certiorating himself, 
without making any formal application to the arbiter upon the subject. 
But he must, at all events, be presumed to have known the actual 
state of the prorogations throughout, seeing that it was always within 
his own power to do so, and, moreover, was part of his own duty. But, 
if so, he could not be allowed, either through neglect or design, to shut 
his eyes to this matter during the whole procedure, reserving all the 
while a contingent objection, to be stated at the dose of the submis- 
sion, in the event of an award being pronounced which disappointed 
his expectations. By adopting the simple rule, that the parties knew, 
or were presumed to know, the state of the prorogations throughout, 
the salutary doctrine of homologation could justly be applied to their 
acts ; and its application would be of great practical importance, in 
subserving the ends of justica 

660. These latter views, in favour of giving free scope to the doc- 
trine of homologation, in its application to this subject, appear to have 
repeatedly received authoritative support from the Court When the 
defender, in a reduction of an award, pleaded that the parties, by their 
** appearances and arguings before the arbiter," had cured a defect in 
the prorogation of the submission, the pursuer answered ''that it did 
not appear he (pursuer) knew of the nullity, without which there 
could be no homologation." Kilkerran reports that, ''as to this, 
Amiston was of opinion that his knowledge was presumed ; that he 
must have known there was a prorogation, the term of the submission 
being elapsed, and therefore was presumed to know the tenor and 
contents of it ; and nobody was of a different opinion.'* A unanimous 
interlocutor was pronounced, by which the Court " found the homolo- 
gation of the prorogation relevant and proven,"* eta^ 

661. In another and a recent case, in which a submission had lasted, 
without any prorogation, for several years, before an award was pro- 
nounced, a reduction was raised, inter cdia, in respect that the sub- 
mission had fallen from the want of prorogation. The defender 
pleaded that the pursuer had homologated the continuance of the 
submission, by appearing and pleading before the arbiters and overs- 

^ Macilhose, July 13, 1738, reported by kilkemm, 5 Sappt 204. 

At the date of this case, it had not yet been settled that a prorogation did not 
reqaire to be a probatiye writ ; and the L. Ordinary had foond, by an interlocutor 
which was allowed to become final, that the prorogation " was noil, as wanting the 
writer's name." His Lordship, at the same time, allowed a proof of alleged acts of 
homologation, to cure the defect in the prorogation. It was in these dreomstanoea 
that the question noticed in the text arose. 

In the appellant's case, in Oolquhoun, July 26, 1784, 2 Pat 626, it is stated^ 
norrolive, that after the award had been reduced, in Wight, Jan. 20, 1780, as le-* 
ported in the Faculty Collection, on account of an informal minute of deyolution, 
the interlocutor was altered, and the award sustained, in respect the pursuer had 
pleaded before the oversman, and so had homologated the devolution. 
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man ; be also pleaded, separately, that the submission, from its own 
style and tenor, subsisted throughout, without requiring any act of 
prorogation to continue it. With respect to the plea of homologation, 
the pursuer maintained (as in the case of Macilhose), that, when he 
performed the acts of alleged homologation, he was in ignorance of 
the submission having lapsed, and therefore such acts were no true 
evidence of homologation. The defender made answers similar to 
those already noticed. The L Ordinary, Eldin, reduced the award, 
and found ''that the submission in question contained no power of 
prorogation, and that it expired in a year and day from its date ; that, 
after thd expiry of a year and day, the arbiters differed in opinion, 
and thereupon appointed an oversman, who took various steps in the 
submission, as if it had not expired ; that there are no grounds to 
believe that either the arbiters or the parties knew that the submission 
had so expired ; and, in particular, finds no evidence whatever that 
the pursuer knew that he was no longer bound by the submission, or 
consented to homologate the same." The defender reclaimed, and the 
opinions of the whole Court were taken on both of the points above 
mentioned. Three of the Judges held that there could be no homolo- 
gation inferred from the pursuer's conduct, "unless it could be made out 
that he was aware that the submission did expire by the lapse of the 
year."^ Two of the Judges refrained from expressing an opinion on 
this point, as they considered it unnecessary, seeing that they held the 
submission, from its own tenor, to require no prorogation to keep it 
up.^ The eight remaining Judges concurred in holding that the 
'' conduct of both parties, in continuing to plead and lead proof before 
the arbiters and oversman, long after the lapse of a year from the 
date of the letter of reference, does amount to complete homologation 
of their proceedings ; or rather, to speak more correctly, does amount 
to a prorogation of the time for pronouncing decreet-arbitral, and 
consequently that neither party can object to the decreet so pro- 
nounced."' 

662. A large majority of the Cotirt further held that the submis- 
sion in Fleming's case was so expressed as to subsist continuously, 
without requiring the aid of any prorogation. This superseded any 
express judgment on the question of homologation. Nevertheless, as 
the above deliberate opinions on that point were given, it would appear 
that these, when taken in connection with the case of Macilhose, afford 
strong authority for holding that parties who continue to appear and 
plead before an arbiter, and to obtemper his orders, pending a submis- 
sion, are held to have thereby homologated his proceedings, or to have 

* L. J. Clerk Boyle, L. Pitmilly, and L. EldLn. L. Robertson, who was on the 
bench at the first advising of the case, then expressed also a similar opinion. 
' L. Grin^^etie and Medwyn. 
s Fleming, July 7, 1827, 5 S. 841. [Paul v, Henderson, note, p. 323.] 
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prorogated the time for pronouncing the award, although no proof be 
adduced that they then actually knew of the want of due prorogation 
by the arbiter. The result of this would be> that, after the award shall 
have been pronouuiced, parties who had continued to plead before the 
arbiter are thus effectually barred from taking an objection, that the 
submission had not been duly kept up by timeful prorogation. Such 
a doctrine seems evidently equitable and salutary in its operation. 
Either party has, at all times, the means of knowing the state of the 
prorogations, if he chooses to make due inquiry. He knows at what 
time a new prorogation ought to be made. And, if he chooses, with- 
out inquiry, to proceed on the assumption that the submisbion has 
been duly kept up, and to plead before the arbiter accordingly, 
thereby taking his chance of getting a good award, he ought not to be 
allowed to reserve at the same time, in his own breast^ the power of 
ultimately objecting to the award, in the event of hi? finding it less 
favoui^ble than he had expected.^ 

663. Where one of several parties-submitters had emitted to sign 
the deed of submission, but had acted along with the others as a 
party-submitter, appearing and leading proof before the arbiter, he 
has been held bound by the submission, though he had not signed it, 
and the submission related to heritable subjects. Accordingly, where 
another of the parties-submitters, who had himself signed the submick 
sion, brought a suspension of the award, on the ground that the first 
party (Colvill) was free of the contract, as he had never signed it,^ 
and, by consequence, that all the other parties were likewise free 
(as the contract of submission must be binding on all or none), the 
Court held that Colvill, had he himself brought a suspension, would 
have been effectually bound as a party-submitter by his acts and 
deeds, and therefore that the alleged ground of suspension had no 
foundation.^ 

664. It may be noticed here, in connection with the present sub- 
ject, that the assent which is held to be proved by the actings of 
parties under a submission, may often have the effect, not only of 
homologating the mibmission, but also of putting a special interpre- 
tation upon its terms, so afi to remove any doubts which mij^t other- 

* See note 164, l7<»7'8 Eksk. 4. 3. 32. It ^<mld be notioed, at the aame time, 
that theze are two modem cases, in ^idiiah the plea of homologation, founded 
on the pleadings of parties before the arbiters and OYBisman, was eamestiy, but 
■unsaooessfolly, urged upon the Court. In the last case particularly, the acts of 
homologation were strong and reiterated. This appears firom the Session Papers, 
though not from the reports. But both oases oocurred prior to Fleming's case, and 
were founded upon in that case, so that thor authority on this point may be held 
to be oyerruled. They are reported without any reference being made to the plea 
of homologation. The cases are — ^Thomson, Jan. 28, 1818, F. 0. ; and Stark, Dea 
23, 1820, F. C, Appx. 3. 

' Brown, Jan. 10, 1739 (6669). See also Johnston, July 10, 1817, 6 Dow 247, 
noticed tupra, sec. 688. 
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wise have existed on the subject For example, when an objection 
was taken, that a submission had fallen in consequence of the death 
of one of the original parties, a question arose, whether the terms of 
the submission imported a contract which was to be binding, notwith- 
standing the death of a party. The Court, in disposing of this 
question, and arriving at the conclusion that the submission had not 
fallen, took into view the actings of the parties, as afifording proof 
" of the construction practically put upon the clause by the parties, 
including the pursuer himsel£''^ 

665. In another case, where a question arose, whether a minute of 
subnussion was to be held to confer a power of prorogation, the Court 
expressly relied much on the actings of the parties, as affording evi-: 
dence of their mutual understanding that their contract did contain 
this power. The minute was consequent on previous procedure, to 
which it was expletive or ancillary. L. President M'Keill observed 
that^ '^ although there is no express power of prorogation, I think it 
(the minute) is to be construed by the conduct of the parties." All 
the other Judges expressed similar views.^ 

666. In a purely statutoty submission, however, tiiere are devia- 
tions from the procedure enjoined by statute, which the actings of the 
parties and the arbiters will not cure.' But the plea of homologation 
may be available when the submission is of a mixed complexion, being 
an ordinary submission, upon which the parties hav6 engrafted a cer4- 
tain portion of the statutory provisions.^ 

667. Where the homologation of an award is coupled with acts of 
m ifUervmPus of an important character, the right of challenge of an 
award is still more strongly barred.^ 



CHAPTER VI. 

GROUNDS OF OHALLENGE OF AN AWARli. 

668. The grounds of challenge of an award may be divided into 
two classes, — those founded on the Act of Begulations 1695, and those 

* Per L. Deas, in deliyering the judgment of the Ooart, in Orrell, Feb. 22, 
1869, 21 D. 654. 

> Gowans, Feb. 3, 1859, 21 D. 403. See also N. Br. By. Co., Nov. 27, 1855, 
18 D. 102, in which the actings of the parties were much relied upon as proving 
that they had enhuged the scope of a submission beyond its original -basis, or at 
least as bairing them personally from resorting to the plea of vUra vires, 

' Glasgow, B., and N. By. 06., August 5, 1850, 7 Bell's App. 325. See infra, 
Oh. xni. Statutory Arbitration. 

4 Dundee, P., and A. By. Oo., Jan. 31, 1851, 13 D. 562. See also Oaled. By. 
Co., Feb. 25, 1857, 19 D. 527, affd. Mar. 23, 1860,32 S. J. 472, and 22 D. 8, Appx. 
Appeal Oases. ^ Forbes, Feb. 5, 1830, 8 S. 459. 
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founded on the common law. A statement of these grounds of chal- 
lenge has necessarily been already made, to a large extent by anticipa- 
tion, in various preceding chapters, when considering the contract of 
submission, the Act of Segulations, the powers and duties of arbiters, 
and the award. The present chapter will, therefore, enumerate^ only 
veiy concisely, the chief grounds of reduction of an award; but 
making a rather fuller explanation as to some of those which have 
been hitherto more briefly noticed. 

669. The grounds of reduction of an award, under the Act of 
Eegulations, where there has been a '^ subscribed submission," are 
*' corruption, bribery, or falsehood ;" the same being '* alleged against 
the judges-arbitrators,'' who pronounced the award. 

670. With r^aid to the scope and meaning of the term ** corrup- 
tion,'' as used in the Act, the authorities have already been quoted so 
fully ^ as to preclude repetition here. It may apparently be stated, 
as the general result deducible from the cases, that if an arbiter mis* 
conducts himself in canying on the submission, so as to commit any 
violation of essential duty to the parties, which is distinct from mere 
error of judgment, and which involves manifest injustice, he will be 
open to the charge of " constructive corruption " under the Act of 
Begulations, though he may be entirely free of all moral depravity.' 

671. The next ground of reduction mentioned in the Act of 
Begulations, is that of " bribery " alleged against the arbiter. This 
term, as there used, does not appear to have received from the Cknut 
any constructive signification, different from its plain and ordinary 
meaning. Any gift, favour, or gratuitous promise of benefit, in short, 
any reward or consideration, accepted by an arbiter frcnn (or on behalf 
oO a party-submitter, as an inducement to exercise his arbitral powers 
with partial bias towards that party's interests, would involve the 
arbiter in the guilt of being the recipient of a bribe, and lay his 
award open to reduction on the Act of Begulations. It would lay the 
award open to reduction, also, at common law, as the obligation which 
the other party undertook, to implement the award, could not^ by any 
rational construction, be held to apply to an award fraudulently pro- 
cured by his opponent by means of bribing the arbiter. 

672. The cases are comparatively few, in which actual bribery has 
been seriously alleged against an arbiter. But as an arbiter possesses 
great powers, which are only bestowed in consequence of the high 
trust of his office, and as his award is so strongly fortified by law, ^the 

* Supra^ sea 43 e< teg. 

* Where the '' oorraption" of the arbiter was not merely oonstraetiye, but actual 
and grofls, the Coort^ besideB reducing the award, haye summarily visited the arbiter 
with censure and punishment This took the shape of fine and imprisonment in 
the case of Dalgliesh, etc, Jan. 29, 1742 (Books of Council and Sttnion), where 
the arbiters, Johnston and others, were held to be^'gnUty of gross and notorious 
fraud." 
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Court, have been, in a proportional degree, sensitively aUve to any 
charge of bribeiy brought against him, whenever there seemed grounds 
for probable suspicion; and sometimes even when such suspicion 
could only be rested on a rigorous view of his conduct and motives.^ 

673. In one case, a bill of suspension of a charge upon an award, 
was presented on the ground of the arbiter having gratuitously ac- 
cepted an assignation of " a great many debts " due to one of the 
parties, who, moreover, was his son-in-law. The Court ordained the 
charger, before answer, to prove the adequate onerous cause of the 
assignation. This was unsuccessfully attempted, and the Court found 
"that the arbiter could not warrantably accept of any assignation, 
gratuitous in whole or in part, during the currency of the submis- 
sion." The report does not give the final disposal of the suspension, 
but, from its tenor, it would appear that the reasons of suspension, if 
founded in fieu^t, were held conclusive in law. 

674. In another case,^ where arbiters, after they had signed their 
award, refused to deliver it up, " until they were paid for their labour 
and pains ;" and one of the parties paid the sum demcmded, and got up 
the award ; the Court found that the award was obtained by bribery 
and corruption, and reduced it in toto ; at the same time ordaining 
the arbiters to repeat the fee which had been paid to them. If it 
were the fact that the award had been actually completed and signed 
before even a hint was given by the arbiters to either party on the 
subject of their fee ; and if the fee actually paid was only a suitable 
remuneration for their services, the step of reducing the award would 
seem to be a severe measure towards the party in whose favour it had 
been pronounced, before any discussion regarding the fee arose. But 
the report of the case is brief; and in adverting to it recentiy, L. Pre- 
sident Boyle took occasion to observe, that " however succinct the 
report in Elchies may be, the Court was satisfied that the conduct of 
the arbiters was tainted with actual corruption."^ 

675. In a subsequent case,^ where the arbiters had decerned for a 
fee to themselves in their award, the Court, being satisfied that this 
was not done from any corrupt motive, merely reduced the award 
quoad lioe, and sustained it otherwise. But the report shows how 
nearly, in this instance also, the whole award had been reduced, — an 
interlocutor having at one time been pronounced, reducing it, in re- 
spect that the arbiters' deoemiture for a fee to themselves was *' Slegal 
and corrupt" 

1 Mitchell, Jan. 14, 1715 (663). 

> Blair, Jaa 12, 1738 (664). ^Fnaet, May 26, 1838, 16 Q, 1066. 

* Jack, Mar. 6, 1777 (Dioty. Arbn., Appx. 5). See also Montgomeiy, June 13, 
1798 (631) ; Stewart, Feb. 21, 1822, 1 S. 313 ; EUiot, Dec. 16, 1789 (668) ; Mac- 
kenzie, Dec. 19, 1828, 7 S. 216 ; Mackessock, Nov. 14, 1822, 2 S. 11 ; and diacus- 
sion in Fraaer, May 26, 1838, 16 S. 1049. [Cox Bios, v. Binning, Dec. 18, 1867, 
6 Macph. 161.] 
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676. The kst ground of reduction specified in the Act of Begula- 
tionSy is that of " falsehood" alleged against the arbiter. With respect 
to the scope and application of this term, as used in the Act, it has 
not been well defined by decisions. In recording a case in which an 
award was sustained, notwithstanding an allegation, made in a sus- 
pension, that it purported to be based on certain facts which ^ were 
utterly false," the reporter, in his rubric, stated the general proposi- 
tion, that *^ the exception of falsehood, in the Act 1695, r^aids only 
the falsehood or forgery of the submission or decree-arbitraL"^ The 
case is very briefly reported, but the facts do not appear to support 
this broad statement ; nor is it easy to suppose that the challenge of 
falsehood, when stated against an arbiter, should be limited to the 
very rare case of his forgery of a submission or an award. It would 
rather appear, that where fialsehood (or the crimen/aUi) can be alleged 
against an arbiter, in any material particular connected with the due 
dischai^ of his office, it shoidd be a relevant ground of challenge, 
although it did not refsr to the falsehood or forgery, either of the 
submission or of the award.^ If, for e^mple, an arbiter falsified the 
evidence led before him, by wilfully putting down, in a witness's depo- 
sition, material statements which had not been made by the witness ; 
or by wilfully suppressing material statements which had been made 
by him ; this would seem, when duly proved, to be a good ground of 
challenge of an award, which purported afterwards to be rested on 
such falsified evidence. The term ** falsehood" expressly and appro- 
priately designates such acts, and it is difficult to see why it shoidd 
not be held to apply to them. But if it did not, the constructive 
sense of the term ** corruption" would appear to reach them. 

677. It is to be r^;retted that the report of the case of Hardie is 
so brief. It was a suspension of a charge upon an award, in respect 
that certain facts, '' mentioned in the decreet, as the foundation of the 
decemiture, were utterly false ; which was offered to be proven by 
the oaths of the arbiters themselves. The Lords refused to sustain 
this as a reason of suspension," though it was urged that it fell 
within the words of the Act of Begulations, which allowed a challenge 
on the head of "falsehood," when affecting the arbiters, and must» 
therefore, comprehend "their pronouncing a decreet-arbitral upon 
false suggestions." Without an articulate statement of the precise 
" facts," which were alleged to be " utterly false," it is difficult to 
estimate the exact scope of this decision. Perhaps the circumstance, 
that the allegations were made in a process of suspension, and not in 
a reduction, may itself have had a material influence upon the judg- 
ment which was pronounced. But, however this may be, the case 
does not appear to bear out the very general proposition above quoted, 

1 Hardie, Dec. 18, 1724 (664). 

* See case of Blain, in/ray sec. 680. 
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as to the restricted meaoing of the word " fedsehood/' in the Act of 
Begulations. 

678. Where the allegation of falsehood resolved itself, substan- 
tially, into an averment, that the arbiters had not duly considered the 
copious productions in the submission, and nevertheless stated in their 
award diat they had done so, the Court repelled the aUegatioo as irrele- 
vant The award set forth, '* that the arbiters had considered the claims 
of both parties, and answers thereto, with the several processes specified 
in the submission, with the whole procedure, minutes, and interlocu- 
tors therein ; " and particularly a certain process of suspension, *' and 
whole proofs led thereon," with certain ** tacks," upon which a charge 
had been given to the tenants. The pursuers (the tenants) alleged 
that this statement could not possibly be true ; the proofs, tacks, eta, 
being so very voluminous, that they coidd not have been perused or 
duly considered by the arbiters, within the time which the arbiters 
had given to them. The Court refused to allpw a proof of these 
allegations.^ 

679. In another case, in. which a reduction was brought of an 
award, as founded in '' falsehood," the allegation was, that although, 
ex fade of the procedure, the witnesses were set forth as having been 
sworn, they had not in fact been put upon oatL Thus (it was said) 
there was no evidence, in a legal sense, laid before the arbiter ; and, 
moreover, there was material falsehood committed by him, in record- 
ing that ihe witnesses had been sworn. It appeared, however, that 
the pursuer had all along been aware of the &cts now founded on by 
him, and that he had taken no objection until after an award was 
pronounced, which was unsatisfactory to him. He was, therefore, open 
to the personal exception of being barred from now stating a plea 
which he had practically waived at the time ; and also to the answer, 
that it was competent to him and the opposite party to assent, if they 
pleased, to the arbiter's disposing of the case upon the declarations of 
the witnesses, in place of their depositions : and thut, practically, they 
had BO assented.^ 

680. It may be noticed, that in the Session Papers in the case of 
Hetherington,' an unreported case is stated — Blain v. Crawford — in 
which allegations of falsehood were made, which the Court held to be 
relevant, but which failed on the proof. The pursuer of the reduc- 
tion of the award averred, that though it set forth expressly that the 
arbiters had considered the claims of the parties and their vouchers, 
and that one of the parties had been examined by them, these 
material statements were wilfully fodse, inasmuch as no claims had 

1 Hetherington, June 21, 1771 (Dicty. Arbn., Appx. 3). Apparently the 
case of Mell, Jan. 2, 1700, 4 Suppt 471, belongs to the same category with 
Hethenngton. 

> Stewart^ Feb. 21, 1822, 1 S. 313. ' Supra, sec. 678. 
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been lodged at all, and the foresaid party was forth of Scotland, and 
had never been examined. The Courts holding these allegations 
relevant, examined the clerk to the submission on the subject, whose 
evidence n^atived the pursuei^s averments. The Court thereon 
sustained the award, and assoilzied from the reduction. It is evident, 
however, that the averments of falsehood in this case were very 
different from those in the case of Hetherington. If no claims at all 
had been lodged, and if no party was examined, there must have 
been direct and wilful falsehood on the part of ikhe arbiters in stating 
that they had considered the claims, and had themselves examined 
the party. And the falsehood, if it existed, evidently went to the 
very foimdation of the award. 

681. An attempt was on one occasion imsuccessfully made, to 
state a presumptive or constructive falsehood, as equivalent to the 
falsehood which is required by the Act of Regulations. An award 
had ranked certain adjudgers, who were parties-submitter8,2)an pcustt. 
Thereafter a reduction-improbation was raised of one of the decrees of 
adjudication. The defender was unable to produce the warrants of 
the decree, and apparently decree of certification had been obtained 
contra rum producta. The pursuer of the reduction-improbation 
then attempted to set aside the award, " as proceeding on forged 
grounds." But the Court held, that the presumptive falsehood of 
the decree of adjudication, arising from the certification, ought not to 
be allowed to have such an effect L. Elchies observed : '' We all 
agreed, that unless falsehood had been specially submitted and de- 
termined, it was still competent ; but then we found it not sufficient, 
that these warrants were amissing and were not produced, unless 
some direct evidence was offered of the falsehood, — either that there 
were (no) such warrants, or that they were falsified" The Court 
" found it not competent to quarrel the debts and diligences of the 
defenders, which had been sustained and ranked by the arbiters, 
there being no direct evidence of actual forgery offered" ^ 

682. With respect to the grounds of challenge of an award at 
common law, they have, as already mentioned, been necessarily 
anticipated so much, as to render superfluous anything more than a 
brief recapitulation now. The objections that an award is improba- 
tive ; that it is ultra vires of the arbiter, on the one hand, or has 
failed to exhaust the submission,, on the other ; that its tenor is am- 
biguous and uncertain, or that its clauses are conflicting and inextri- 
cable ; that it is not a decision of the matters submitted, but merely 
an amicable suggestion of a compromise ; that it is not a genuine 
award, embodying the arbitei^s own judgment, but merely a colourable 
and counterfeit award, embodying an agreement previously made 
between the parties, or, in other words, '* a compromise wearing the 

^ OgQyie, Not. 2, 1744, Elch. Iinprobn. 4 ; and Not. 28, 1744 (5198). 
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dress of an award ; " that it is not final and conclusive, but leaves 
matters open or unsettled between the parties ; that it was not a 
delivered instrument ; that it had been impetrated obrqftume, or by 
undue and improper agency on the part of one of the party-submit- 
ters; that it has been obtained by fraudulent imposition on the 
arbiter, practised by one of the parties-submitters ; — these and other 
objections have been already considered.^ 

683. After an award has been executed and delivered, at the close 
of a submission which has been regularly conducted, the award will 
not be set aside upon the plea of instrtimmta novUer reperta ; at least 
where the party, who objects to the award, was not deprived of the 
use of the documents in question through cmy fraud or misconduct of 
his opponent A chaige upon an award was brought under suspension, 
on an allegation that the suspender had recently recovered a docu- 
ment so important, that if it had been before the arbiters, they wotdd 
have pronounced a different award. He offered to prove, by the oath 
of one of the arbiters, that if the document had been laid before them, 
they would not have pronounced the award which they did. The 
suspender did not all^ that he had been deprived of the previous 
use of the document by any fraud or irregularity of the other party. 
The Ck)urt unanimously held, that there was no ground for opening 
up the award* The reporter states, that their Lordships doubted, 
whether the document possessed the materiality which the suspender 
ascribed to it ; but that, independently of this consideration, the Court 
" were clear that the decreet-arbitral could not be opened up, and that 
the suspension was incompetent" ^ 

684. In a recent case,' in which two men of skill were mutu- 
ally chosen under a submission-clause in a coal lease, to ascertain 
and report on the working state of a coal pit, which they reported 
to be exhausted, their report was challenged by the lessor, in respect 
that they had made no inspection of the workings ; and, further, that 
they had examined the witnesses without putting them on oath. It 
appeared that the pit was "^ drowned," so as to be quite inaccessible ; a 
&ct which was known to the lessor when he concurred in naming the 
referees. It also appeared that they had employed the best means 
which remained to them, of performing their duty, by going to the 
coal pit, and examining all the witnesses, who were tendered on both 
sides, as being qualified to speak to the condition of the pit The 

^ [The final award, however, is not necessarily mvalidated by the fact that some 
' of the arbiter's interlocutory ordeis haye been uZtra vvrtt. Cox Bros. v. inning & 
Son, Dec. 18, 1867, 6 Macph. 161.] 

' Livingstone ; reported in note to Khkaldy, Jane 16, 1809, F. 0. See also 
Sharp, May 17, 1813, 1 Dow 223 ; Ivory's Erskine, 4. 3. 35, note 192 ; N. Brit. By. 
Co., Nov. 27, 1856, 18 D. 102. 

> Cochrane, March 30, 1861, 23 D. 865, 33 Soot. Jur. 430 ; and Feb. 3, 1859, 
21 D. 369, 31 Scot. Jur. 205. . 
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lessor had concurred in tendering witnesses to the referees, and had 
made no objection, at the time, to their not being sworn. The lessee, 
accordingly, maintained that, under the agreement in the lease, the 
fact in dispute was necessarily to be ascertained through the medium 
of a report or award by men of stall mutually chosen ; that it was to 
be so ascertained,— equally whether the pit was " drowned," or not ; 
and that the lessor, accordingly, though knowing the pit to be inacces- 
sible, had concurred in naming the men of skill, so that any objection 
by him, on the ground of non-inspection, was untenable. Further, 
that arbiters were not bound to put all witnesses upon oath ; and, at 
all events, the lessor, who had concurred in the whole procedure 
before the men of skill, was personally barred from raising such an 
objection now, after having taken his chance of obtaining a favourable 
award.* 

685. The L. Ordinary, Kinloch, repelled the lessoi^s objections, 
found the coal exhausted in terms of the report, and declared the 
lease at an end. His Lordship observed in a note, with regard to the 
fact of the workings being '' drowned," that *^ this afforded no reason 
for annulling the submission in the leasa The gentlemen named 
still remained arbiters for deciding the matter committed to them, 
bound merely to resort to the best evidence within their reach. There 
is nothing in the lease or elsewhere, which would make the submission 
depend, for its validity, on the kind or amount of the evidence re- 
maining for the guidance of the arbiters." 

686. With respect to the objection that the witnesses had not 
been put on oath, the L. Ordinary observed, that *' he is not prepared 
to decide that arbiters are, in any case, absolutely bound to confine 
their inquiries to evidence on oath. There is scarcely, he believes, a 
case in which men of skill, employed in judicial investigations, do not 
take the information of those connected with the subjects, on one point 
or other, and commonly obtain it in the way of ordinary conversation." 
His Lordship then adverted to the lessor's acquiescence and concur- 
rence in the procedure which the arbiters followed in dealing with the 
witnesses adduced on both sides ; adding that it was now " impossible 
to listen to an ea; post facto objection," and that it would be of the 
worst example if the lessor was now ** to be permitted to upset the 
whole proceedings, because the judgment, which he deliberately left 
the arbiter to pronoxmce on such information, turned out to be adverse 
to himself, and in favour of his antagonist" 

687. On a reclaiming note, the Court unanimously adhered. L. 
]president M'Neill observed, that the men of skill " could not go down 
into the pit, but they investigated into what its condition was before 
the water got into it, by asking persons who knew what its state then 
was, and by asking their opinion whether it then was, or was not, 

1 Stewart, Feb. 21, 1822, 1 S. 313. See mpra^ sec 679. 
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workable. There was nothing incompetent in that** With respect 
to the objection of irregularity in not swearing the witnesses, his 
Lordship remarked, that the proceediogs of the arbiters " were taken 
with the consent and approval of both parties ;" adding that he was 
" not prepared to say that the reporters were bound to put all parties 
upon oath. The reporters followed the usual course." The other 
Judges concurred.^ 

^ The procedure and interlocutors in this case are instnictiTe. The lessor had 
obtained decree in absence, declaring the coal exhausted, and the lease at an end. 
His libel contained an alternative eondosion, for enforcing the submission-clause 
against the lessor, which was meant to have been insisted in, if the lessor had made 
appearance. After the decree in absence was extracted, the lessor broaght it under 
suspension) and maintained, vnUr alicty that, in that process, which only embraced 
the particular decree which had been pronounced, the lessee could not insist on 
enforcing the submission-clause, because the conclusion relatiye thereto had been 
practically thrown out, when decree was taken in terms of the other and altema- 
tiye conclusion of his libel The Court pronounced this interlocutor : Find that, 
^' while the complainer is entitled, in this process of suspension, to establish that the 
decree under suspension is ill-founded in so fSar as it finds and declares, contrary 
to the state of the fact as ayerred by the oomphiiner, * that the coal in dispute did, 
on or about the 4th day of April 1851, become exhausted and not workable to 
profit:' yet on the other hand, the respondent is entitled to insist that, at all 
eyents in the first instance, this question of fiact shall be ascertained and deter- 
mined in the way and manner stipulated in the lease — ^that is to say, by proper 
persons of skUl to be chosen mutually l^ the ' contracting parties,' in terms of the 
said lease ; and find that, to this effect^ the complainer is bound to concur with the 
respondent in mutually choosing persons of skill accordingly : Find that there is 
nothing in the shape of the case, nor more particularly in the terms and import of 
the decree under suspension, or in the circumstances of the present process, being a 
suspension of that decree, to entitle the complainer to shake himself quit in this 
process, more than in the original action, of his obligations in the above respect, 
contained in the lease ; and that, on the contrary, it is not open to him, at least in 
the first instance, to impugn the decree under suspension, otherwise than in accord- 
ance with his said obligations." 

The Court, at the same time, remitted to the L. Ordinary to hear parties 
whether there was still a subsisting reference ; and, if not so, then " to direct such 
steps now to be taken, as may be neoeesaiy towards the parties of new mutually 
choosing proper persons of skill, for the end and in the terms set forth in the lease.'' 
Under this remit a question arose, whether an oversman should be named, in order 
to provide against the emergence of a difference of opinion between the referees. 
The lease had made no provisbn for the nomination of an oyersman, and the Court 
refused to ordain the partieB to do more than name two referees in terms of the 
lease. Befevees ware named, who concurred in reporting that they proceeded to the 
coal works, and "met by appointment with parties' agents, accompanied by the 
party (suspender), and the parties who had been respectively the manager and 
oversman of the colliery, and went carefully over the ground, when the various 
pits and workings were pointed out, and an examination made, so far as the sur- 
fiMe was concerned. It having been found, as the result of this examination, that 
the workings were * drowned ' by the accumulation of water therein, and were other- 
wise altogetiier inaccessible, the reporters were necessarily obliged to have recourse 
to the best available means of satisfying themselves. They accordingly proceeded, 
with consent and approval of the parties, to appoint a derk, and with his assistance 
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688. It has already been stated, that what is te<;hiiically termed 
''iniquity'' affords no relevant ground for setting aside an award. 
The honest error of judgment which an arbiter may commit, either in 
fact or in law, is a risk which is foreseen by the parties at the time of 
entering into the submission, and which, by their contract, they agree 
to encounter, for the sake of obtaining a final and irrevocable decision 
of their dispute.^ 

689. It would appear that interlocutory orders or deliverances by 
an arbiter, even although they may be ultra vires^ may not form a 
proper subject of reduction, pending the submission (if the submission 
itself be not reducible), inasmuch as it is still competent to the arbiter 
to retrace his steps in the submission itself In a case in which a 
reduction was brought of orders or deliverances which were of an inter- 
locutory character, the Court, while holding them to be clearly uUra 
vires, nevertheless assoilzied from the reduction, '' in respect that no 
decreet-arbitral, or conclusive judgment in the submission, has yet been 
pronounced, and that it is still subsisting ;" and " foimd that there 
are no termird hahiUs for now pronouncing any formal decreet of re- 
duction of these interlocutory deliverances of the arbiter.** The Court, 
however, not only pronounced certain findings as to the limits of the 
arbiter's powers under the submission, but also qualified their judgment 
of absolvitor, by reserving right to the pursuer '' to insist for reduction 
of any decreet-arbitral, interim or final, which may be pronounced by 
the arbiter, inconsistent with the nature and condition of the submis- 
sion, as found by this interlocutor." * 

690. In a submission with a party as executor-dative of his 
deceased son, an award was pronounced in favour of the executor, who 
gave a charge upon the award. This was brought under suspension, 
on the allegation that the charger was not duly vested with the office 
of executor at the date of the submission, and moreover, was not 
entitled to it, as the deceased son had left brothers and sisters. But 
the answer was held good, that the charger had already taken out an 
edict from the Commissary, with a view to be confirmed executor, at 
the date when the submission was entered into ; that he had been duly 

to examine, in presence and with assistanoe of the agents, the Tarions persons who, 
as manager, ovenman, engineers, colliers, and otherwise, had been employed about 
the colliery while in operation, and were acqoainted with these operations, together 
with other skilled persons, who were presented for that purpose by the parties ; 
notes of the witnesses' statements being recorded for reference ; and the parties 
having this day declared their evidence dosed, and been heard upon the whole mat- 
ters, the reporten have now respectfully to report" that the coal '^had become 
exhausted by being fairly worked out,** etc. It was to this report, when returned 
to the Gourt^ that objections were stated, which were repelled by the Court, who 
declared the lease at an end, as above mentioned* 

1 4 Ersk. 3. 35. 

' Halley, July 9, 1833, 1 1 S. 942. [Walls v, Connell, June 5, 1862, 24 D. 
1048 ; Cox 17. Binning, note 1, p. 333.] ^ 
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confinned executor, pending the submission ; and that he had also 
procured a renunciation in his favour, from the brothers and sisters 
of the deceased, of all claim to the office of executor*^ 

691. It^was on one occasion maintained, in a reduction of an 
award, that the defender was bound to produce the grounds and war- 
rants pf the award, and, inter alia, the Claim which had been made in 
the submission. But '* the Lords found no necessity to produce the 
Claims, which were not preserved nor noticed after decreet (arbitral), 
as in the case of a Judge-Ordinaiy having a record."* 

692. It will be observed, that when the reduction of an award is 
raised upon grounds which involve an imputation upon the arbiter 
personally, he ought to be called as a defender, as well as the party- 
submitter who founds upon the award. Where the arbiter has not 
been called in such an action, it has been held competent for him to 
present a petition to the Courts pending the reduction, and thus to 
seek an opportunity of vindicating himself from any offensive and 
injurious imputations which may have been brought under the view 
of the Court in the process of reduction.' 



CHAPTER VIL 

EVIDENGB AmaSSIBLB IN jaEDtJCHNQ OR DEll'ENDING AN AWARD. 

693. %T often happens, in an action of reduction of an award, that 
the evidenspe admissible on either side is not marked with any specialty 
proper to tobitration law ; as, for example, in reductions on the head 
of fraud, where a proof, pro ut dejv/re. Would seem to be the natural 
course for investigating the averments of the parties. An instance of 
this appears to be afforded in the case of Dalgliesh, Jan. 29, 1742, 
where the Court reduced an award on the ground of fraud, in which 
the arbiters were participant The Court visited the guilty arbiters 
with fine and imprisonment Their interlocutor, which is recorded of 
the above date in the Books of Council and Session, " to the terror of 
others from committing the like practices in time coming," purports to 
proceed upon a consideration of " the testimonies of the witnesses, 
writs produced," etc., indicating that a proof at large had been taken 
in the case. 

694. But it also frequently happens, that in the reduction of an 
award, the evidence which is tendered is of a class which is peculiar 

^ Abbott and Son, May IS, 1884, 3 S. 3. 

* Brown, July 22, 1675, 2 Suppt 187. 

* Campbell, Nov. 13, 1813. Excerpt from L. Plres. Boyle*8 Note-book, quoted 
in Parker's Syn., xxiv. 76. 

Y 
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to arbitration, such as that of the oaths of the arbiters, or oversman, 
and their clerk, or the notes of the arbiter, or the minutes of procedure 
in the submission, and the pleadings in process. The extent to which 
these several kinds of evidence can be so made available, forms an 
interesting subject of inquiry. 

695. Where a relevant reason of reduction of an award is rested 
upon allegations relative to the res gesta in the submission, and to the 
personal actings of the arbiters, the Court have frequently allowed, 
and sometimes, ex proprio motu, have appointed, the examination of 
the arbiters and their clerk, in order to ascertain the truth of the 
allegations. As the oath of an arbiter, however, is that of a witness 
merely, and not of a party, it is only admissible in order to establish 
such relevant facts as can be proved by parol evidenca But, in so 
far as relevant facts, occurring in the res gesta of a submission, have 
fallen under the personal observation of the arbiters or their clerk, 
if these facts are ma natv/ra probable by parol, the arbiters or their 
clerk may be competently called to prove them.^ 

696. Thus, where the pursuer of a reduction of an award alleged 
that it contained a certain reservation, which had the effect of pre- 
venting the award from exhausting the submission, he was met by a 
plea of personal objection. The defender averred that this very reser- 
vation had been introduced into the award, only at the special desire 
of the pursuer himself; and he pleaded, accordingly, that the pursuer 
was thereby personally barred from founding a challenge of the award 
upon it The Court allowed this matter of fact to be proved by the 
oaths of the arbiters and their clerk ; ^ overruling an objection to the 
competency of leading such proof 

697. The pursuer of a reduction of an award alleged that a sub- 
mission, when delivered to the arbiters, was blank in the endurance 
(so as only to have a legal endurance of one year), and that the 
arbiters h^d unwarrantably filled into the blank an endurance for 
three years. "The Lords ordained the arbiters' oaths to be taken, 
whether the submission was blank in the endurance when it was 
delivered, and found that, if it was blank in the endurance, it endured 
but for a year." • 

^ [It is, howeyer, inexpedient to examine an arbiter as to the motiyea which led 
him to pronoonoe hia award. Per L. Neayes, in Cameron v. Menziea^ Jan. 25, 
1868, 6 Macph. 279.] 

* Arthur, July 16, 1773 (667), and HaiW Deo. 534 ; quoted wpra, p. 223, 
note 1. 

* Wallace, Feb. 23, 1672 (639). Though this and the following case oocumd 
prior to the Act of Begnlationa, they appear to be only the first of a series of similar 
cases which haye continued to modem times. It must be admitted, howeyer, that 
there are some case of this early date, in which the oaths of arbiters, funcU^ were 
reoeiyed to an effect which would not now be permitted ; such as that of explaining 
away part of a deliyered award. — ^Hays, Dec. 9, 1671 (12319). See also Dayidson, 
Jan. 22, 1684 (12327) ; Tonng, July 2, 1678, 2 Br. Supp. 230. 
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698. The puisuer of a redaction of an award, alleged^ ifUer cUia, 
that the arbiters had refused to show him the claim which was 
lodged against him. This was found relevant to be proven by the 
arbiters' oaths.^ 

699. The pursuer of a reduction of an award was met by a plea of 
homologation and acqxdescence, inasmuch as he had accepted a certain 
document from the arbiters without ob}ection. He answered, that the 
document was given to him under seal, by the arbiters, who exacted 
an oath that he would not break the seal till next day ; and that he 
had objected, as soon as he broke the seal The Court ordained the 
arbiters to be examined on oath as to the truth of these statements.^ 

700. In a submission, power was given to the arbiters, or, in case 
of their differing in opinion, to either of them, and the oversman 
(who was named in the submission)^ to decide. An award was pro* 
nounced by the oversman and one of the arbiters, which narrated 
that the arbiters had differed in opinion, and had called in the 
oversman. A reduction of the award was brought, on the ground, 
irUer cUia, that this allegation was false, and that the arbiters had 
never differed in opinion, though one of them, Carse, had been un- 
avoidably prevented, to some extenti from meeting with the other. 
The Court, ex propria matu, appointed Carse to be examined on oath. 
He was accordingly examined as to the procedure which had taken 
place between the other arbiter and himself, under the submission ; 
the times and places of their meetings ; the extent to which they 
had proceeded in investigating the matters submitted; and the 
grounds on which he considered (as he said he did) that they had 
not come to any difference of opinion, requiring the interposition of 
the oversmaa The Court, on considering this deposition, ** in respect 
there is no written evidence that the arbiters had differed in opinion," 
reduced the award ; but, on a reclaiming petition from the defender, 
their Lordships, before answer, allowed the other arbiter, the overs- 
man, and the clerk to the submission, to be examined. They were 
accordingly examined on the same class of topics to which Carse had 
spoken, including the circumstances under which the oversman had 
been called in. On considering their depositions, the Court altered 
their former interlocutor, and sustained the award. On an appeal, 
L. Thurlow, C, held that ^ the case of the two arbiters, Bobert Gray 
and James Carse, varying in opinion, is sufficiently established, and 
that thereupon David Muir (oversman) and Eobert Gray bad com- 
petent authority, according to the terms of the said submission, to 
give forth and pronounce a decreet-arbitraL" ' 



1 Brown, Joly 22, 1675, 2 Br. Supp. 187. 
3 Qnnt, Dea 9, 1679, 2 Br. Supp. 263. 
i ' Colquhoun, July 27, 1784, 2 Paton 626. For some remarkable inoidental 

procedure connected with Uus case, including the punishment of an ex-arbiter, for 
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701. The pursuer of a reduction of an award alleged that the 
arbiter avowed it to be his constant practice, before he proceeded to 
make up his final opinion, to require a written admission from both 
parties, to the effect that they had no more proof to offer ; that the 
arbiter had specially intimated that he was to follow that practice in 
the submission in question ; and that the clerk to the submission had 
accordingly obtained such a written admission from the other party, 
and, moreover, in the erroneous belief that he had also obtained it 
from the pursuer, had represented to the arbiter (contrary to the fact) 
that both parties had lodged a written admission that they had 
nothing more to offer. But (the pursuer alleged that) he had lodged 
no such admission, and, on the contrary, possessed material evidence 
which he still wished to adduce, but which he was prevented from 
doing, in consequence of the arbiter, under the erroneous impression 
caused by the clerk's mistake, having proceeded to give forth his 
award ; which was now brought under reduction, in respect that 
parties had not been duly heard. In expiscating the truth of these 
facts, the agent of the pursuer, from whom the letter of written ad- 
mission was said to have been got, the arbiter, the clerk to the 
submission, and his office-clerks, besides other witnesses, were ex- 
amined.^ Upon the facts, as established by the proof, the award 
was eventually reduced in the House of Lords. 

702. An award having been pronounced in a submission for 
valuing lands which were the subject of excambion, one of the parties 
raised a reduction of the award, alleging, inter alia^ that the overs- 
man had refused to receive any claim on his part, or to hear him ; 
and that the oversman had refused to allow him to be present at a 
perambulation of the lands, though he allowed the defender, or some 
person on the defender's behalf, to be present, and heard them at 
great length, both during the perambulation and subsequently. The 
defender denied these all^ations, and stated that the pursuer had 
been asked by the oversman to attend at the perambulation, and had 
declined, etc. The Court allowed both parties a proof, and a con* 
junct probation, in the course of which the persons present at the 
perambulation, and also the oversman, were examined as to the sub- 
jects above mentioned Certain relative letters, which passed between 
the several parties, were also recovered and founded on. . Upon this 
proof, the averments of the pursuer, so fiekr as relevant, were held to 
be negatived, and the award was sustained.^ 

prevarication as a witnesB, see tvpra, see. 364, note 1. [See also Frederick v. Mait- 
land and Cunningham, July 7, 1865, 3 MacpL 1069.] 

» Sharpe, Feb. 24, 1816, 3 Dow 102. 

> Macdonald, Dec. 8, 1843, 6 D. 186. See also Low, June 2, 1836, 14 S. 869, 
in which a judicial referee and his derk were allowed by the L. Ordinary, JeStey, 
to be examined. 
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703. It would appear, therefore, to be the general rale, that when 
a pursuer avers facts, which, if true, aie relevant to reduce an award, 
and when these facts relate to the tea geUa under the submission, and 
the actings of the arbiters, the oversman, or the clerk, it is competent 
to examine on oath the arbiters and oversman, and their derk (as well 
as any other witnesses possessing personal knowledge on the subject), 
in order to establish any facts which admits ma noAwra, of being proved 
by parol evidence. But there are some facts connected with the 
alleged res j«8to» which, however important, a party has not been 
allowed so to establish. 

704. When it appeared, in the redaction of an award, that the 
award was, '' in one or two heads,'' idtra vires, the defender offered to 
prove, " by the judge (arbiter) and witnesses insert," that the pursuer 
had consented verbaUy to include these ''heads" within the submission. 
The Court refused to allow this proof. It would^ in effect, have laid 
open a solemn written instrument of submission, to be altered to any 
extent by parol.^ 

705. In a case in which a minute, devolving the submission upon 
an oversman, narrated that tiie arbiters had differed in opinion before 
devolving, and was signed by both arbiters, it was nevertheless offered 
to prove, in a suspension of a charge upon the oversman's award, that 
the arbiters had never differed in opinion. The proof offered was 
the oaths of the same arbiters who had signed the minute of devolu-* 
tion. The Court held the proof incompetent' 

706. Where an oversman pronounced an award, which did not set 
forth that the arbiters had differed in opinion, a reduction was raised, 
alleging that the oversman had no authority to act, as the case had 
never occurred — viz., the arbiter^s variance — ^which was a condition 
precedent of his acting. The defender averred that the arbiters had, 
in truth, differed before they named the oversman ; and he offered to 
prove this fact by the oatlis of both the arbiters themselves. But 
*' the Lords found the decreet-arbitral, not bearing the arbiters to have 
varied, null ; and that the nuUity could not be supplied by after 
probation." • 

707. This case appears to contrast with that of Colquhoun,^ in 
which the arbiters and oversman and the clerk were examined on the 
question whether the arbiters had differed in opinion before the overs- 
man (who was named in the submission) was called on to act. In 
Colquhoun's case, the award was, ex facie, regular and valid. But it 
was alleged that it set forth falsely, that the arbiters had differed. 
If this averment was true, the aweurd, though esp fade valid, was 

^ A. 9. R, July 25, 1616 (662). See also Dalgetde, Nov. 16, 1674 (12300). 
' CampbeU, Jan. 31, 1812 ; Excerpt from Note-book of L. Free. Boyle, in 
Parker's Syn., xriL 66. It wiU be observed that the proof was offered in a suspension^ 
' Gordon, Nov. 30, 1716 (666). * Su^^^ sec. 700. 
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actually inept, and reducible* The Court, accordingly, allowed the 
proof, for the purpose of determining whether to sustain the award. 
But m Gk)rdon's case, the award was ex facie null, as it did not set 
forth in gremid that which was essential to the validity of an award 
by an oversman, viz./ the statement that the arbiters had diffSBied in 
opinion. The Court, apparently, held this to be an intrinsic nullity 
in the award, which affected it, as it passed out of the hands of the 
oversman, who thereon became funetus, and the submission came to 
an end. And this intrizmic nullity in the award, as it existed at the 
expiry of the submission, the Coujrt held could not be cured by any 
after proof that the award might warrantably, in point of fact, have 
set forth the variance of the arbiters. Because the result would still 
be, that, at the close of the submission, the award itself did not set 
forth that fact, and was thus intrinsically nuU, as it came from the 
oversman's hands ; and as he could not thereafter add anything to it, 
or take anything away, still less could any other party do so. The 
award, therefore, remained affected with incurable nuUity. 

708. So, in like manner, if an award, as written out by the clerk, 
and delivered by the arbiter at the close of the submission, was an 
improbative writ, for want of the writer^s name or otherwise, it would 
not be binding on the parties, if it was not supported by subsequent 
homologation or rei interventus. The award being in the foresaid con* 
dition, when it was delivered at the close of the submission, and the 
maker of it became fimctm officio, it would be in vain to offer proof 
by the arbiter himself, and any number of direct witnesses, to the 
effect of demonstrating who the writer was, viz., the clerk to the sub- 
mission. Any such proof, however convincing, would still leave the 
fact untouched, that the award, as it finally came from the hands of 
the arbiter, was intrinsically null ; ^ after which, nothing could vali- 
date it but some act of the parties-submitters themselves, in the form 
of homologation or rd itUervewtus? 

709. There is another limitation on the resort to the evidence of 
arbiters, in questions affecting the validity of an award ; they cannot 
be examined, to the effect of explaining an ambiguous award which 
has been delivered by them.* The award of an arbiter, like the 

1 Percy, Nov. 26, 1808, F. C, 

' The views whlcdi were ezpresBed by some of the Judges, in £, of Hopetoon, 
March 6, 1856, 18 D. 739, as to supporting an award which they were satisfied was 
genuine and authentic, though improbative, do not apply to the case now under 
consideration, which is that of a Scotch award. 

> Woddrop, Feb. 4, 1794 (628). See this case mentioned iu/pra, sec 478. 

It may be noticed, as in some degree connected with the present subject, that 
the oath of an arbiter has been held to be as unavailing as any other mere parol 
evidence, to qualify the terms of a delivered disposition, ex facU absolute, which 
was executed by one party<4ubmitter in favour of another, pursuant to notes of 
opinion issued by the arbiter.— Guthrie, Mar. 18, 1858, 20 D. 825. 
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decree of a Judge, should be self-contained, and capable of explaining 
itself. Its legal import is the subject of construction rather than of 
evidence. 

710. The Notes which an arbiter has made from time to time, 
durii^ the progress of a submission, may often be an important ad- 
minicle of evidence, when a proof is allowed of facts respecting the 
res gesta under the submission. For example, ^ when the objection 
stated to an award is, that a party has not been heard, it may often 
be of importance to look at the notes of the referee, with a view of 
discovering whether the objection is well founded or not" ^ 

711. An attempt has sometimes been made, however, to use the 
arbiter^s notes, in a reduction of an award, to a very different effect 
They have occasionally been referred to, for the purpose of rearing up 
some alleged inconsistency in the award, or of showing that the award 
was uUra vires. But unless the award has, in gremio, referred to the 
notes, so as to incorporate them with itself, or to cause them to be 
read as expository of its own tenor, the notes are not available for 
the purpose of contradicting, or limiting, or otherwise qualifying the 
award. It is usual for an arbiter to issue notes of his opinion during 
the progress of a submission, so as to make the parties aware of his 
views, and to guide them in regard to the representation, or other 
alignment, which they may address to him. But since these notes 
merely record the arbiter^s opinion, as it was at the time of issuing 
them ; and since they only thus record a tentative and preparatory 
stage of opinion, while he was maturing his ideas in order to pro- 
nounce the award ; it remains within the power of the arbiter to adopt 
views at variance with his notes, as he may change his mind, up to 
the last moment, before signing and delivering his award. Moreover, 
it is his duty, in framing his award, to give effect only to the opinion 
which he then finally entertains, however much it may vary from any 
notes which he may previously have signed and issued to the parties. 
When, therefore, an arbiter, in his award, does not refer to his notes, 
it is in vain to found on the notes as qualifying the tenor of the 
award ; for example, as proving that the award was founded upon a 
ground of judgment which was not within the submission, and that 
it was therefore tiUra vires ; provided that the terms of the awards 
taken per se, do not support such a plea. The ablest Judges are 
known, in difficult cases, to have changed their views from time to 
time, while maturing their opinions : and conscientious arbiters may 
well do the same. 

712. But the case is different when the notes of an arbiter have 
been so referred to in his award, as to be incorporated therewith, or to 
be rendered expository of the tenor of the award. They may then be 
competently founded on, either in the attack or defence of the award, 

* Per L. J. Gerk Hope, in Wauchope, June 16, 1846, 8 D. 816. 
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as the case may be, according as thay may be held either to create or 
to remove some rqmgnantia between the parts of the award, or (Ahet- 
wise to affect its validity.^ 

713. Bespecting the use which may legitimately be made of an 
arbiter^s notes in support of a redaction of his award, the case of Fer^ 
guson^ is instructive. An alimentary annuity of £20 was claimed by 
a natural child from the trustees of her deceased father^ as being due 
under a bond of provision for that amount The widow (who was 
residuary legatee) maintained that, by the subsequent marriage of the 
deceased with her, the bond had been revoked by implication. The 
question was submitted to an arbiter, the child's claim being rested, 
in the deed of submission, solely on the bond. In the pleadings, how- 
ever, it was maintained that the sum in question was also duQ to the 
child ex debito natwraXu The arbiter, after issuing notes which inti- 
mated that he held the bond to have been revoked, made an award 
which did not refer to these notes, and which found an annuity of 
£12 to be due, '' in all the circumstances of the casa" In a reduc- 
tion of the award, as uU^a vires, the widow pleaded that the only 
question submitted to the arbiter was the liability under the bond ; 
that the orlHter^s notes showed he held the bond to have been re« 
voked ; and, accordingly, he had only given decree for an annuity of 
£12, though the bond was for £20. His award must^ therefore, have 
been rested upon t^e alleged liability ex debito natturcUi, or upon some 
other ground than the bond, which, however, was the only question 
within the submissioiL The defender answered that the award did 
not refer to the notes, and did not in itself say anything as to the 
revocation of the bond, or as to liability ex debito naturali. It merely 
found £12 yearly to be due, ''in all tiie circumstances of the case.^' 
This was quite consistent with the arbiter^s having ultimately held 
that the implied revocation of the bond was partial only, and qmad 
excessum ; which was a finding clearly within the arbiters powers. 
And it was irrelevant to plead that his notes, at a preparatory stage 
of the procedure, showed him at one time to have held the bond to 
have been revoked in Mo. He might, nevertheless, have finally held 
that the revocation was partial only ; and that was enough to support 
the award. 

The L. Ordinary, Newton (2), founding on the notes as qualifying 
the award, reduced the award ; but the Court unanimously altered, 
and held t^at, as the award did not refer to the notes, and was ih 
itself unimpeachable when construed by itself, it ought to be sus- 
tained. L. J. Clerk Boyle observed : *' Unless the decree itself affords 
grounds of reduction, I deny the competency of looking to notes to 

^ Mackenzie, Mar. 9, 1843, 2 Bell's App. 43. " The notes are veiy properiy 
referred to here, because they are referred to by the award itself."— Per L. Colten- 
ham, ibid. « June 20, 1828, 6 S. 1006. 
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discover such grounds. The decree here does not refer to notes, or 
embody them," etc. L. Olenlea — " This decree may just be what an 
arbiter would do, who once thought the deed revoked, and may ulti- 
mately think it only revoked quoad exeesmm, as the revocation is 
only presumed."^ 

714. It may be observed, that it can rarely be an eligible course 
for an arbiter to make an incorporating reference to his notes, in ex- 
tending his award. Notes are seldom expressed in a manner at once 
so clear and methodical, so complete and yet non-^redundant, so ex* 
actly stating all that is finally concluded in the arbiter^s mind, and 
yet nothing that is still immature, as to make it safe or beneficial to 
render them part of an award, with which they would often practi- 
cally prove to be not in all respects homogeneous. 

715. The notes of an arbiter, stating his views upon the subjects 
under submission, besides affording evidence of the opinions whic^ he 
entertained on these subjects, at the date of making these notes, show 
also the particular subjects to which his mind was then applied When- 
ever, therefore, it becomes afterwards relevant to inquire into this last 
matter, the notes may apparently be founded on for that purpose, 
whether they are referred to in the award or not Tlus is quite a 
different application of the notes from that of holding them as part 
of the award. It is merely using them as one of the " surrounding 
circumstances " (as they have been termed) in the position of the 
maker of a deed, which assist the reader and interpreter of that deed 
in getting at its true meaning (where that is at all obscure), by placing 
him more nearly in the same position which was occupied by the 
maker of the deed, and thereby enabling him to see the words of the 
deed, in the same light iii which they were seen by the maker of the 
deed, when he was writing it An illustration of this observation 
occurs in the case of Bell,^ in which a widow had claimed, trUer alia, 
her terce, under a general submission, which empowered the arbiter 
to issue interim awards. By an interim award, the arbiter determined 
the extent of the lands affected with her terce. Thereafter, certain 
further procedure took place, but the submission expired without any 
other award having been pronounced. The widow subsequentiy 
brought an action against the heir, who had been the other party in 
the submission, alleging that part of the lands, liable to her terce, had 
been sold after her husband's death, and before the submission was 
entered into ; that the award had merely dealt with her terce of the 
lands unsold ; and that she had a daim for the interest of one -third 
of the price of the portion of the lands which was sold, which claim 

^ See also opinion of L. J. Clerk Hope, as to the incompetency of tuing an 
arbiter's notes for the purpose of oyerthzowlng his award, in siieh ciicumstaDces as 
occnired in Wandhopey Jane 16, 1846, 8 D. 816. 

* Dec. 8, 1825, 4 S. 289. . 
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was before the arbiter, and was in cunu of being decided by him when 
the submission expired. Her action concluded for payment of the 
above interest It was pleaded in defence, that the claim was included 
in the award already pronounced, and that the award was res judicata. 
To obviate this plea, the pursuer referred, inter oMa, to the arbiter^s 
notes, which the Court held to be competent The notes instructed 
the facts to be as alleged by the pursuer, and the Court therefore 
repeUed the defence. ** Their Lordships held that, although they could 
only look at the arbiter^s notes to ascertain whether he had decided 
this claim, in awarding the terce, they were entitled to look at them 
to that effect" * 

716. As the minutes of procedure which are made up in a sub- 
mission, form a written record of the ru gesta, in so far as embraced 
therein, it would appear that these minutes, when duly proved by the 
arbiters or the derk, are available, and have been often used as evidence 
in any question of fact, turning upon such res geUa, As, for instance, 
if the pursuer of a reduction of an award alleged that he had never 
been allowed a hearing ; the minutes (if such were extant) of a sederunt 
at which both parties were entered as having attended the arbiter and 
been heard by him, would, when duly proved, be a material element in 
determining on the truth of the allegation. Or if a party alleged that 
a proof had been taken in his absence ; the minutes, if there were such, 
recording his presence as well as that of the other party (or recording 
the reverse), would in like manner be important. And so also as to 
all other matters which properly belong to the ordinary procedure of a 
submission. A remarkable instance of the importance of minutes of 
procedure, as affording evidence of the reg gesia under a submission, 
occurred in the case of Elliot^ The report bf the case bears, in regard 
to the facts upon which a successful challenge of the award was 
brought, that *' of this transaction no notice was taken in the decreet- 
arbitral, though stated in minutes framed by the arbiters." 

717. With respect to the written pleadings, etc., of the parties, 
wherever they serve to instruct relevant facts, they may be competently 
founded on, either in a reduction or defence of the award. If it were 
alleged, for example, that a party had never been heard ; his written 
pleading, extant in the process of submission, would be material and 
competent evidence, when duly proved to have been lodged. Or if it 
was aU^d that a proof had been led in a party's absence, the record 
of the proof, showing that he was entered as being present, and that he 

* It may be remarked, that the report in Bell's case bean that the notes had 
been drawn ont by the arbiter '* after he had gLyea hia decree.'' But this was 
merely an interim-decree, and the notes had nererthelees been made in the ordinary 
coarse of prooednre, during the currency of the submission, and with a view to the 
arbiter^s ulterior procedure. See Session Papers. 

' Dec. 15, 1789 (668) ; see ittpra, sea 243, note 2. 
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had cioss-examined the witnesses, when duly proved by the clerk who 
was present and made up the record, would be relevant and important 
evidence Or if, again, it were alleged that an award, under a general 
submission, had disposed of a claim which was never brought before 
the arbiter for judgment, the claims and pleadings, or proof, hinc indey 
would be available elements of evidence to be taken into consideration 
in dealing with such an averment Or if it were alleged, on the other 
hand, that the award failed to exhaust the submission, the same ele- 
ments of evidence might frequently be found available (inter alia) for 
determining the fact^ 

718. Considerable discussion took place in the case of Braken- 
rig,^ as to the use which may be legitimately made of an arbiter's 
notes, and the proof and pleadings before him, to support the reduc- 
tion of his award. But, in that case, an attempt was made to employ 
them for an entirely incompetent purpose ; that, namely, of merely 
establishing an error in judgmient against the arbiter. It was accord- 
ingly disallowed. The case was one of judicial reference of a cause, 
after issues had been prepared for trial in the Jury Court When 
the referee reported his award to the Court, objections were stated to 
the interposition of the authority of the Court. In disposing of 
these, L. Moncreiff observed : '' The defender tries to make a strong 
demand for production of the notes of the arbiter, and the notes of 
the evidence, saying, Give me them, and I will prove — what? That 
the arbiter misconstrued the issues, misconstrued the agreement, ad- 
mitted evidence that was irrelevant on the right construction, and 
ultimately decided erroneously. What is this but an averment of 
error of judgment ? If the decree or award is plainly within the 
matter submitted, and no plain denial of justice can be averred, 
there can be nothing clearer to my mind, than that we can take no 
cognisance of the referee's grounds of judgment, his notes of those 
grounds, the evidence on which he proceeded, or his mode of r^ulat- 
ing the proceedings ; for this simple reason, that, by the contract of 
parties, he was constituted the sole judge of the whole matter, and of 
all the details of it Therefore (and though I do not think it would 
much avail the pursuer) I think that he has no legal right to demand 
production of the arbiter^s notes. The short answer to this demand 
is, that he has not condescended on anything relevant, to entitle him 

^ '' When an award, in a judicial referenoey is challenged on the ground ^ 
ezoess of jurisdiction, we must look to the points submitted, and to the oourae of 
pleading of the party that challenges it." — Per L. J. Clerk Hope, in Wauchope, 
June 16, 1846, 8 D. 816. See also N. B. Railway, Nov. 27, 1855, 18 D. 102, in 
which the pleadings of the parties were founded on, in disposing of a reduction of 
an award on the ground of uUra virM, and were held sufficient to show that the 
award was within the arbitei^s power — the contract of submission having been 
enlarged by the pleadings of the parties. 

* Dec 17y 1841, 4 D. 274. 
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to such an investigation." The other Judges concurred, and the 
authority of the Court was interponed to the award.^ 

719. Perhaps it may be stated, as the result of the cases on this 
subject, that while it depends on the principles of the law of arbitra- 
tion to determine whether certain facts which are averred by the 
pursuer or defender of a reduction, respectively, are relevant to set 
aside or to sustain an award, it generally belongs merely to the 
ordinary rules of the common law, to determine what species of evi^ 
dence is, or is not, admissible for establishing these facta 



CHAPTER VIIL 

SUBSEQUENT USE OF PROOF WHICH HAS BEEN LED IN AN EXPIRED 

SUBMISSION. 

720. As there are various contingencies which may have the 
effect <^ frustrating a submission, either from its accidental expiiy 
without an award or otherwise, parties frequently sign a written 
agreement at the commencement of the arbitration, or insert a special 
provision in the submission itself, to the effect that all proof which 
may be led before the arbiter, shall be available, gttantvm et quale, in 
any after submission, or process at law between them, in the event 
of the submission expiring without an award. Bussell, in his 
''Theory of Conveyancing,"^ suggests that the submission should 
contain ''a provision and declaration, that proofs taken by the 
arbiters in the course of the submission, shall be holden by the par- 
ties to be equally good, and shall bear equal faith in all Courts of 
law, as if they were taken by any of the Judges." 

721. But, even with lespect'to evidence which has been originally 
taken before a Court of law, there are important limitations^ affecting 
the right of using in one process the evidence which has been led in 
another. These will be found stated, along with the relative authorities, 
in 2 Dickson 959, [2d ed., 1116], sea 1923, et seq. But it would appear 
that, subject to these same limitations, and especially after sudi an 
agreement by the parties as that above mentioned, the evidence regu- 
larly taken on oath before an arbiter, who is attended by both parties, 
examining and cross-examining the witnesses, should be admissible 
in any after process in Court, if the same evidence would have been 

^ See, in oonneotion with this subject, the case of WiUiamson, June 18, 1777, 
5 Snppt 428, which resulted eventually in a reference to the oath of the suspender 
of a charge upon an award. 

■ P. 116. See Appendix. 
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admissible in such after process, if it had been originally led before a 
Court of law. 

722. It is true, that if an arbiter has admitted evidence which a 
Court of law would have necessarily rejected as incompetent, that evi- 
dence will not become more admissible in a subsequent process in 
Court, &om the circumstance that it had once been received from 
sworn witnesses in the submission. It will be neither the better nor 
the worse on that account If, for instance, an arbiter has allowed parol 
evidence to be led| to limit and qualify an absolute disposition of land, 
and thereafter the submission has fallen without an award, the parol 
evidence would be rejected in any after process in Court as incompe- 
tent. It would be equally reject^ whether it was tendered in the form 
of the recorded depositions of witnesses who had died in the interval, 
or in the form of a re-examination of the same witnesses if still alive ; 
because the law, which a Judge is bound to administer, has declared, on 
grounds of public policy, that parol proof shall not be competent to 
qualify an absolute disposition of heritage. And ** if the proof by 
witnesses was not legal, it cannot be regarded before a Judge, who 
must give sentence upon a competent proof ^ '' For Judges ought 
to lay no weight whatever upon that kind of proof which the law 
rejects.* ^ This is subject, however, to the explanation, that any ob- 
jections to evidence, which a party could effectually waive by a special 
consent, given in Court, would be; held equally waived by him, on 
producing his signed consent, as given in the submission, with the 
very purpose of its being eventually so used in Court to that par- 
ticular effect. If parties to a submission should agree, for instance, 
that a certain copy of a document should be held, as between them, 
of equal authenticity with the original ; and if, on the fall of the sub- 
mission, that copy should be produced in an after process between 
them, relative to the same matters ; it would be as available in that 
after process, as it would have been originally in the submission, pro- 
vided that the agreement made in the submission was held, when 
when fairly construed, to apply to such use of the document in the 
after process at law. 

723. With respect to the oath of party, emitted on a reference in 
the course of a submission, it would be receivable in any subsequent 
process, relating to the same matters, and between the same parties. 
" This arises from the transaction implied in a reference by one party 
to the oath of another." * The effect due to an oath, which had been 
emitted in a submission, when thus produced in a process in Court, 
would appear to be the same which would be given to it if it had been 
originally emitted in a previous process before a Court of law, which 

^ 1 Bankt 23. 19. * 4 Enk. 3. 36. 

s 4 Enk. 3. 36 ; 1 Bankt. 23. 19 ; Wright^ Jan. 2, 1708 (14033) ; Sochan, 
Nov. 30, 1709 (14034). 
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subsisted between the same parties, and put the same matters in 
issue.^ 

724. When it is intended to secure that a writing, which contains 
a statement or admission by a party in a snbmissian, shall afford good 
evidence against him of that statement or admission in any after pro- 
cedure, the arbiter can do this most effectually by requiriiig him to 
sign it himself For then, '' being in writing, and signed by himself, 
it is to be r^arded in the light of an admission, which will not only 
bind him, though in a different suit, but would have bound him though 
in no suit at alL" ^ 

725. With respect to parol proof, which has been regularly led in 
a submission which eventually proved abortive, the Court have held, 
in a subsequent process between the same parties, " that the probation 
taken before the arbiters ought to be admitted as evidence, so far as 
the same is habile, and concluding upon the subject-matter of it, re- 
serving aU objections upon the import or insufficiency thereof ; and 
reserving to either party to re-examine such of the witnesses as are 
alive, the party being always at the charge of the re-examination, and 
the former depositions being previously cancelled ; lastly, reserving 
to either party to adduce what other proof they think necessary." ^ 

726. The case of Chalmers was affirmed on appeal^ In referring 
to the affirmance by the House of Lords, Elchies says, " sed vide, if 
their judgment be not founded on some specialty not noticed in the 
interlocutor." The judgment of the House of Lords " declared that 
the said proof, taken under the submission, having been in some degree 
authorised by the Court, by granting diligence for summoning the 
witnesses to be examined before the Sheriff of Ayr, and the appellant 
having acquiesced so long under the interlocutors touching this point, 
the said interlocutors, so far as they relate thereto, ought to be 
affirmed." It appears from the appeal papers, that the arbiters (who 
included two Lords of Session in their number) had named the Sheriff 
of Ayrshire their commissioner to take the proof, and report to them 
in common form. The proof thus taken was therefore not more 
" authorised by the Court," than occurs in every proof before an arbiter, 
which is taken in virtue of diligence granted by the Court for sum- 
moning witnesses to appear and depone before the arbiters or their 
commissioner. Even if the reference to "acquiescence," which is 
contained in the judgment of affirmance, might be thought, of itself, 
to affect the judgment with specialty, it will be observed that Erskine, 

. writing subsequently, states it unqualifiedly, as matter of general doc- 

^ Wright and Sochan, fupra. See, in connection with tjiis subject, Hunter, 
Nov. 29, 1836, 15 S. 159 ; 4 St 44, 7, and S. 

^ Per L. Brougham, in Marianski, July 1, 1852, 1 Maoq. 228. 
s Ghalmera, Dec. 15, 1733 (14044), and Elch. Proof, 1. 
« Mar. 24, 1740, 1 Cr. and St. 267. 
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trine, that '' the testimony of witnesses, on points where a proof by 
witnesses may be received, is also sustained in any after process, with 
this proviso or restriction, that the party against whom such evidence 
is brought, may be admitted to offer objections against the hability or 
competency of the witnesses."^ 

727. It will be observed, however, that the power of resorting to 
written depositions, previously taken, in whatever form, has been 
greatly abridged since the introduction of civil jury trial ; as parol 
evidence on which the jury are to proceed, requires to be given by 
witnesses, who are examined in their own presence, except in certain 
specified cases of exemption. The precise effect of the consent, by 
parties-submitters, to the subsequeut'use of proof, led in a submission, 
does not appear to have been determined in any modern case. But if 
it merely imports what is suggested in the Theory of Conveyancing 
{mpra^ sec. 720), it would follow that the same rules which, at a 
jury trial, limit the use of written depositions previously taken in a 
process in Court, will equally limit their use when they have been 
taken in an expired submission. Generally speaking, therefore, 
where a witness, who had been examined in a submission, remained 
alive, and was able to attend the Court when a jury trial came on, in 
a process in which the same evidence was wanted, he would require 
again to give his evidence, on oath, under the eye of the jury. But 
if the witness were dead, it would appear that his deposition, regu- 
larly emitted in a submission between the same parties, and relative 
to tiie same matters, would be received at a jury trial, on its being 
proved to have been taken down^ as it was emitted by him. Even 
the spoken words of a person deceased are generally admissible in 
evidence by the law of Scotland ; a fortiori, should such written 
deposition be admissible. It had been emitted under conditions 
which were favourable to the expiscation of truth, and which tended 
to exclude any '' presumption that it does not give a proper reflex of 
the mind of the party who made the statement."' 

728. In one case, in which an arbiter gave an award against an 
heir, as liable for the debt of his ancestor, the heir brought an action 
of reUef against the executor, as the proper debtor. In support of 
this action, the heir produced the award, and also the proof which 
had been led in the submission, as well as in a prior abortive sub- 
mission, which had come to an end by his father's death ; and like- 
wise the proof in some incomplete legal procedure, — all relating to 
the same debt, and between the same parties, or their representatives. 

MEisk. 3. 36. 

' For the rules regarding the reception of the depositions of dead or absent parties, 
see MacfiEurlane's Practice of the Jury Court, pp. 186-191 ; 2 Dickson 969 ei teg., 
[2d ed., p. 1133] ; QeUand, Nov. 18, 1847, 10 D. 40. 

» Per L. Pres. M'NeUl, in Geils, Feb. 10, 1865, 17 D. 404 
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The executor objected that the award and the proof could not support 
the present action of relief^ being res inter alias, so far as r^arded 
the executor, who had been no party to them. The Court, however, 
" found the pursuer entitled to relief of the sums contained in the 
decreet-arbitral, unless the defender could prove collusion in taking 
of the proof, or bring any other relevant objection, whereby the sums 
claimed by the Earl of Aboyne (the creditor of the common ancestor) 
might be brought lower than those contained in the decreet-arbitral ; 
reserving liberty to the defender to re-examine such of the witnesses 
adduced in either proof as were yet living." 

729. The case was between the then Duke of Gordon, as heir of the 
last Duke, and his Grace's sister. Lady Henrietta Gordon, executrix 
of her father. In reporting the case, ELilkerran observes, regarding 
the above judgment : " This was by some thought hard." " Where 
a debt is constituted against the heir, only by a proof by witnesses, it 
was thought hard that the executor should be at all bound to submit 
to that proof ; and that, both in point of principle, as such proof, as 
to him, is res inter alias acta; and in point of expediency, as there 
may be collusion, which the executor may not have it in his power to 
discover."^ Perhaps it may be assumed that the objections stated by 
Eilkerran would receive full consideration, if a simUar question were 
to call for determination at the present day. The Court, indeed, 
treated the case as in so far special, that " the condition of the parties; 
and the circumstances of the case, did here exclude all suspicion of 
collusion ; and that, by the proof, a much greater balance (of debt) 
hful come out, than was decerned by the decreet-arbitral, which justified 
the submission to have been a rational act on the part of the Duke. 
The Lords, on these equitable considerations, found as abova" 

730. When minutes of procedure in a submission are produced in 
an after process, it will be observed that any ^ract by the clerk to 
the submission would be r^arded in the light of a mere* copy, and 
therefore improbative. The originals require to be produced ; seeing 
that an arbiter has no jurisdiction, and his clerk is not a clerk of 
court* 

731. There is one case of an abortive submission, followed by a 
legal process between one of the parties and the representative of the 
other, in which the report bears, in general terms, that '* the Lords 
found that neither interlocutors, concessions, nor minutes before the 
arbiters, were probative or binding ; but that (the party) Mr. Sochan's 

1 D. of Gordon, Nov. 2, 1748 (14045). 

* Mathers, Dec. 26, 1849, 12 D. 433. This case related to the minutes of a 
Free Kirk session ; but on the present question, these are in paH eaau with the 
minutes in a submission. See, in the same report, the necessity for the derk to have 
been present at any meeting, the minute of which (setting forth the res gesta) he 
is called to support. See, in connection with this subject, Sturrock, Not. 23, 1849, 
12 D. 166. 
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oath doth prove contra deferefUem, as well as against the deponent, 
because of the sacredness of an oath."^ The continuing effect of an 
oath of reference has been already noticed."' All mere *' inter- 
locutors/' by arbiters in an abortive submission, would seem neces- 
sarily to fall, as parts of the fiBdlen submission, which could not be 
contemplated to possess any independent vitality.' But, so far as 
regards '* concessions," which may have been made in writing, if duly 
signed by the parties, or '* minutes" recording certain res gestce, if 
duly made by the clerk to the submission, present at/ the procedure 
which these minutes record, it may be doubted whether any general 
rule could be laid down, as always applying to them. It would 
rather appear that, in every particiilar instance, the effect due to such 
writings would depend on iqpecial circumstances, requiring to be 
weighed in each individual case. 



CHAPTER IX. 

PROCEDUBE BEQUISITB FOB ENFOBCING THE ATTENDANCE OF 
WITNESSES BEFOBE THE ABBITEB. 

« 

732. As arbiters possess no jurisdiction of their own, and no 
authority save what they derive from the parties-submitters, they 
cannot grant an effectual warrant to cite witnesses or havers to appear 
and depone, or produce, before them. But, to remedy this want of 
inherent power in them, the Court has, from early times, interponed 
its own authority in aid of a submission, on the application of the 
arbiters, or of either of the parties, when it was found that witnesses 
or havers declined to attend and be examined in obedience to the 
arbiter's order. Accordingly, as far back as the seventeenth century, 
it appears that, on the application of arbiters by Bill (petition), the 
Court granted warrant to them to summon witnesses to compear and 
depone before them, in the cause in which they were arbiters.^ 

733. Again, on the application of one of the parties to a pending 
submission, setting forth that there were papers in the hands of third 
parties, which it was necessary to recover and lay before the arbiters, 
and craving a diligence, by homing, to cause them to exhibit those 
papers, '* the Lords, considering that aU methods should be used for 

^ Sochan, Nov. 30, 1709 (14034). < Svpra, sec 723. 

s Wauchope, April 10, 1774, 2 Paton 33S. 

* Ker, Jan. 6, 1670 (634) ; 4 Enk. 3. 31. [In statutory laUwaj arbitrations the 
arbitrators or the umpire are empowered to grant diligenoe for the reooveiy of doca** 
ments and for the citation of witneasea. 22 & 23 Vict. c. 69, sect 18.]. 

Z 
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facilitating the extingaishing and stopping of pleas, granted the desire 
of the Bill" ^ 

734. It has been observed by Eilkerran, that the Court only grant 
warrant to cite witnesses living " in the same shire," to appear before 
arbiters. If they lived in a different shire from that of the arbiters, 
then diligence was granted to cite them " to appear before any com- 
missioner, to be named by the arbiters." ^ Where, however, the matter 
in dispute is of such a nature that the evidence should be led, if pos- 
sible, on the spot, it would appear that diligence will be granted for 
citing witnesses to appear before the arbiter, though they live in a 
different county.' 

735. The application for a warrant to cite witnesses and havers, 
when addressed to the C!ourt of Session, must be made in the form of 
a petition to the Court, and not by bill for letters of supplement in 
the Bill Chamber.^ Such letters issue in aid of an inferior court 
which possesses public jurisdiction, though of a limited character, but 
were held inapplicable to an arbiter, who is merely a private person, 
having no jurisdiction to be supplemented. Where the witnesses and 
havers reside within Scotland, the application for the warrant may 
equally be made to the Sheriff, as judge-ordinary.^ 

736. When the application to the Court is not made by the arbiter 
himself, but by a party, it is usual that it should be supported by a 
recommendation from the arbiter, so as to certiorate the Court that he 
approves of the proceeding. Such a recommendation is often em- 
bodied by the arbiter in his interlocutor allowing a proof. But even if 
any express recommendation on his part were omitted, it would appear 
not to be material, because the fact of his having allowed a proof 
necessarily implies his support of any requisite application to the 
Court for authority to cite witnesses and havers. 

737. When a witness or haver, while under examination, disobeys 
the arbiter's order, by refusing to give an answer to a question, or to 
produce a document that is called for, the arbiter possesses no autho- 
rity of his own whereby to enforce his order. It is necessary, there- 
fore, that the party shall present a petition to the Court, setting forth 
the circumstances, and in particular the precise order which has been 

^ Stevenson, June 26, 1696 (634) ; 4 Enk. 3. 31. 

> Gordon, July 16, 1741 (634). 

'This seems to be the purport of the following excerpt, contained in the 
Synopsis appended to Parker's Notes on Arbn., xiiL 39: *'Upon cause shown, 
such as a dispute oonoeming marches; the Lords will grant diligence against wit^ 
nesses, eta, in a different oounty.''->Feb. 16, 1771, Campbell, of Southhall, suppli- 
cant. ""Tait's V88. (Lord President Hope's.)" [Oaird, June 1, 1865, 3 MacpL 
851.] 

^ Hanrey, July 7, 1826, 4 S. 816. See Appendix. 

* Blaikies, Mar. 2, 1852, 14 D. 590. ** Such a' course is of ordinary practice, 
and has been repeatedly sanctioned." — ^Per L. RutheiAird, Ordinary, in note to 
interlocutor, ibid. See also 4 Krsk. 3. 31, note 183, Jyory's edition. 
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disobeyed. The petition, which is of a snniniaTy <$haTacter, will then 
crave service on the recnsant witness or haver, and on the other party, 
and an order for answers. It wilt then pray the Court, with or with- 
out answers, to ordain the recnsant witness or haver to answer the 
question, or to make the production, as ordered by the arbiter ; and, 
in the event of the witness or haver failing to obey the order, when it 
shall have been pronounced by the Court, to grant warrant to appre- ' 
hend and incarcerate him until he shall obtemper said order. Under 
such a petition, all that the recusant witness or haver (or the party 
supporting him) is called on to do, in the first instance, is to state why 
the arbiter^s order was not obeyed. If he satisfies the Court that there 
was good ground for refusing obedience, the Court will grant no com- 
pulsitor to enforce his compliance witti the arbitei^s order. But if the 
Court are satisfied that he ought to have obeyed that order, then they 
will specially ordain him to do so. If he shall thereafter still refuse, 
his refusal will infer a contempt of the authority of the Court ; where- 
upon warrant of imprisonment will be granted against him until he 
shall purge his contempt by obedience, just as would be done in the 
case of a simillir contempt of Court, shown by wilfully disobeying an 
order made in any ordinary processi originating and depending before 
the Court* 

738. Accordingly, where a haver, who was duly cited under' 
warrant of the Sheriff, refused, in respect of the plea of confidentiality, 
to obey the arbitei^s order by prodncing certain documents which 
were called for, the party who cited him presented a summary 
petition, of the above tenor, to the Sheriff. He stated the circum- 
stances, and quoted, in the petition, the arbiter^s orders which were 
disobeyed, and which he (petitioner) wished to enforce. He prayed 
the ^leiiff to appoint answers, and thereafter to interpone his 
authority, and otdain the haver ** to implement the orders, and to 
produce the writings called for by the petitioner, and ordained by the 
arbiter, in his orders foresaid, to be produced by him, and that within 
a short time ; and ftdling production of the said writs, to grant war- 
rant to apprehend and incarcerate the said (haver) until he shall pro- 
duccf the same ; or to do otherwise,'' dtc. Appearance was made 
both for the opposite party in the submission^ and for the haver ; and 
a recotd was made np. The Sheriff dismissed thepetition ; but, in an 
advocation, L. Rutherfiird, Ordinary, remitted, with instructions to 
recall the interlocutor, " and to proceed to dispose of said petition, on 
the merits, as accords of law, and as he shall think just." The Court ' 
adhered. It was held that the Sheriff had regularly granted a dili- 
gence, which was in the course of being executed, when, as allied 
by the petitioner in his application, it was unduly obstructed by the 
haver's refusal to give up certain documents which had been called 

1 Blaikies, Mar. 2, 1852, 14 D. 590. 
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for, and which the arbiter ordtdned him to produce. In these cir- 
cumstances, it was the duty of the Sheriff to examine into the merits 
of that application. If it appeared to him that the haver had no 
good ground for refusing to produce the documents in question, then 
he should ordain the haver to produce. And if the haver should 
diBobey this order, it would then be for the Sheriff to enforce his 
own authority by the imprisonment of the haver, as in any other 
case of a contempt of Court, by a haver refusing to make a production, 
when ordered to do so in any ordinary process. 

739. When it proves necessary, in the course of a submission, to 
examine witnesses or havers who reside in England or Ireland, the 
arbiter may name one or more commissioners for taking such exami- 
nation, and on his respectful recommendation to the Court of Session 
to sanction this procedure, the party concerned may petition the 
Court to sanction and confirm the appointment of the commissionerB 
named by the arbiter, and to grant warrant for letters of diligence 
to cite witnesses or havers to appear before the commissioners, and 
to depone or produce as required. Notwithstanding opposition^ the 
Court will grant the prayer of the petition, if they think it well 
founded, and will interpone their authority and confirm the arbiter's 
appointment of commissioners, and grant warrant for letters of 
diligence accordingly. 

740. This course was followed by the Court in a recent case,^ in 
which the arbiter granted a commission for examining witnesses in 
England. He did so by an interlocutor in the following terms : — 
*' Appoints the mayor or town-clerk of Birmingham, his (the arbiter's) 
commissioner in Birmingham (and certain other persons, his commis- 
sioners in London), for taking the depositions of havers resident in 
these places, in terms of the specifications formerly lodged, etc. ; and 
the arbiter respectfully recommends to the Lords of Council afid 
Session to grant letters of diligence, in terms of said specifications ; 
to sanction and confirm the appointment o^ the said commissioners 
named by the arbiter ; and to require and enforce the attendance of 
havers before the said commiBsioner&" The parties suing out the 
commission then presented a petition to the Court of Session, *' to 
sanction and confirm the appointment of the commissioners named 
by the arbiter, and to grant warrant for letters of diligence at the 
petitioner's instance, for citing havers, and particularly for citing 
(certain persons specified) to appear before the said commissioners^ 
or one or other of them, and to produce such writings, falling under 
the said specification, as they may respectively have in their custody 
or possession." 

741. The petition founded specially on 6 and 7 Vict. cap. 82, 

^ Blaikiei, July 8, 1851, 13 D. 1307. [Highland Rail Go. v. MitcheD, May 30, 
1868, 6 Maq>h. 896.] 
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''for amending tiie law relating to commissions for the examination 
of witnesses/' The Act provides for the effectual execntion» within 
England, Scotland, or Ireland, respectively, of any commission which 
has been issued by the Courts of a part of the lealm, different from 
that in which the commission is to be executed. It enacts (sec. 5) 
that, after certain written notice has been served on a witness to 
attend the commissioner, if the person so served shall fail to appear, 
and such failure be duly certified, it shall be lawful to any one of the 
Judges of the Superior Courts of law in that part of the United 
Kingdom, on the application of the party who has sued out the com- 
mission, to enforce the attendance and examination of such witness, 
or the production of the documents called for. The respondents 
made appearance to resist the petition as incompetent, and otherwise. 
The Court held it competent, and pronounced an interlocutor, by 
which they ''interpone their authority, sanction and confirm the 
appointment of the commissioners named by the arbiter, and 
giant warrant for letters of diligence at the petitioner's instance, as 
prayed for.** This diligence was enforced in England by Mr. Justice 
Patteson, after hearing parties. 



CHAPTER X. 

ACTION AND DILIGENCE UPON AN AWAKD. 

742. As an arbiter possesses no jurisdiction,^ the decemitures con- 
tained in his award derive their whole eflBcacy from the obligation by 
which the parties, in their contract of submission, bind themselves to 
fulfil his sentenca Taken along with the submission, the award has 
precisely the force of a written contract. If, therefore, either party 
refuses to fulfil his obligation in terms of his contract, by implement- 
ing the award, the other party may found an ordinaiy action upon it, 
in which, if no sufficient objection be stated against the award itself, 
the Court Will give decree, ordaining the defender to implement the 
award. Upon this decree of the Court the same diligence may be 
raised as upon any other decree by which a defender is ordained to 
fulfil any obligation which he has undertaken.* 

743. It is common, however, for parties, in the contract of submis- 
sion, to consent to the registration of the submission (with any proro- 
gation or devolution thereof), and of the award, for execution. Under 
such a submission, as soon as an award shall be pronounced, it may be 
put on record, along with the submission containing the consent to 

^ ** Quia, licet arbitria sunt instar judicioram, tamen arbiter nullam censetur 
habere jurisdictionem." ' 4 Ersk. 3. 31. 
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registration ; and an extract decree of registration will be obtained, on 
which the usual summary diligence may be raised/, just as in the case 
of any ordinary bond containing a clause of n^gistration. 

744. It is essential that the consent to registration should not be 
restricted to the contract of submission itself, but should also apply to 
the award. Where the consent of the parties did not extend to the 
award, it was held that summary diligence could not be raised upon the 
award, although the arbiters had authorised its r^istration, and it had 
been registered accordingly. The consent^ upon which a registaration 
for summary diligence against any party is to follow, must be the con- 
sent of that party himself,^ and not of the arbiter merely, or of any 
other third party whatever. In the case of recording an interim 
award, in order to raise diligence thereon, the submission requires to 
be recorded along with it, just as in the case of a final award. If it 
becomes necessary for the arbiter, after the submission has been en- 
grossed in the books, to recover possession of the principal submission 
for a time, he can accomplish this only by applying to the Court for 
a warrant on the keeper of the record. But for the space of six 
months after the submission has been given in to be recorded in the 
Books of Council and Session, the arbiter can borrow it up, on his own 
receipt, if it still remains unrecorded.' 

745. The consent to register the award may be adhibited by the 
parties, if they choose, at any time pending the submission, where it 
has been omitted to insert that consent in the contract of submission 
itsel£^ The most convenient form of thus adhibiting their consent 
would appear to be by a minute, signed by the parties, and indorsed 
on the submission. But it might equally be done by a separate and 
probative minute, which sufficiently referred, in gremio, to the sub- 
mission, so as to make it certain that the consent to registration 
applied to the award which was to follow under thfit individual deed. 

746. Where the consent to registration, as given in the submission, 
authorises a chaige upon the short inducuB of six days, which is the 
usual style in such cases, it is not necessary tiiat the award itself 
should expressly repeat that a charge may be given on the same short 
inducue. Though the award uses the general terms, *' in form as 
efifeirs," these words are read along with the consent, as given in the 
submission, and a chaige on six days' indticitB may competently be 
given.^ So also, where the consent to registration, as given in the 
submission, authorised a chaige on six days, but only applied to the 
registration of the submission, and not of the award, and a relative 

1 4 Ersk. 3. 31. > Knox, Mar. 12, 1707 (826). 

^ 1685, c. 38 ; Scott's Manuals of Periods of Time, p. 62 ; Parker, p. 262, who 
adds that an extract of the submission is also deposited with the keeper of the 
record. 

* BaiUie, May 19, 1829, 7 S. 619. * Balfour, Jan. 17, 1706 (6861). 
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minute was subsequently signed by the parties consenting to the 
registration of the award, " that letters of homing pass, and be direct 
thereon in common form ;'* it was held that, reading together the sub- 
mission and the relative minute, a charge on six days was warrantably 
given upon the registered award. The suspender pleaded that the 
only consent applicable to the award expressly sanctioned a charge 
** in common form," which meant the common-law inducias of fifteen 
days.^ But the Court repelled the plea.' 

747. In order to warrant the issuing of diligence upon an award 
i^ainst an individual, it is requisite that he appear to be, ea; facie, a 
party to the submission. Muirhead was proprietor of the estate of 
Bredisholm, and Monteath was his factor. A tenant on the estate 
claimed damages from Muirhead, and a submission was entered into in 
the following terms : — ** We, James Monteath, factor on the estate of 
Bredisholm, and Robert Stevenson, tenant in the farms of Braehead, 
etc., on said estate, hereby submit and refer,'' to certain arbiters and 
an oversman, ** the claims of the said Robert Stevenson for injury 
done to Ms said farms by the operations of the coal tenant or sub- 
tenants on the estate of Bredisholm," eta : " and we, the said parties, 
hereby bind and oblige ourselves to abide by, implement, and fulfil the 
award of the said referees or oversman, and to hold such decision as 
final and binding on us.** Under this submission an award was pro- 
nounced, which decerned directly against Muirhead, the proprietor, for 
payment of certain sums. Letteis of arrestment were obtained upon 
the award, and arrestments were used in the hands of Muirhead's 
tenants. These arrestments were recalled by the Court, on the ground, 
inter alia, that Monteath, the factor, was the sole party in the submis- 
sion, and had only bound himself by its terms.* 

748. In one case, however, it appears that summary diligence upon 
an award was held to be well raised against a person who was not a 
party to the original contract of submiflsion. But the circumstances 
were very peculiar. A widow entered into a submission with a creditor 
of her deceased husband. After the submission was in dependence, 
a party, who had been appointed factor loco ttUoris to the children of 
the deceased, signed a minute, and lodged it in the submission, by which 
he expressly agreed, " on behalf of the children, as factor foresaid, to 
the terms of the foregoing submission, and bound and obliged himself 
to abide by the award " to be pronounced. He thereafter lodged joint 
pleadings along with the widow; and as it had been accidentally 
omitted in the submission to consent to the registration of the award, 

* " Now limited by 13 & 14 Vict. o. 36, sec SI, to fourteen days, in cliaige upon 
signet letters." — Menz. Leot., p^ ICO, [3d ed., 105. The iinducia on such charges are 
farther reduced to seven da)^8 by the Goart of Session Act (1868), 31 & 32 Vict, 
c. 100, sec 14]. * Baillie, May 19, 1829, 7 S. 619. 

> Muirhead, Feb. 19, 1848, 10 D. 748 ; and Session Papers. 
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as well as of the submission, the whole parties, both the original parties 
to the submission and the factor, signed another minute, in which they 
designed themselves '' parties-submitters^" and consented to the regis- 
tration of the award. They also, at the request of the oversman, 
signed an agreement to allow ^iiQ- a suitable remuneration for his 
trouble.^ An award being thereafter pronounced, which contained 
decernitures against the fores^jld party, as factor loco ttUoris, he pre- 
sented a bill of suspension, on the ground, inter dUa^ that as he was not 
a party to the original contract of submission, it was incompetent to 
pronounce direct decernitures against him ; aqd, at all events, there 
was no foundation for summary d^igence• The suspension was unani- 
mously refused.' 

749. It appears from the Session Papers, that the minute which con- 
sented to the registration of the award, contained no ponsent to the regis- 
tration of the minute itself. The aw«rd had ordained the minute to be 
recorded along with the submission and award. Upon this a plea was 
founded by the suspender, to the effect tbat^ the arbiter had no authority 
to ordain the registration of the minute ; and that> unless the minute 
was registered, there was no warrant, ex fade of the procedure^ for r^;is* 
tering the award. This plea was repelled. It was also pleaded by the 
suspender, tl\at the first minute, by which he had become connected with 
the submission, contained no consent to the regist^tion of itself; and 
therefore the award was unwarrantable, in ordaining that minute to 
be registered. It was answered, that the minute expressly referred to 
the submission, and agreed jbo its \|rhole terms, including, of course, the 
consent to registration, which the submission contained ; and having 
truly become part and parcel qf the submission, it was affected with 
the consent to registration equally with the rest of the submission. 
This plea of the suspender was likewise repelled. 1% may be noticed 
also, that there must have been a devolutioi^ executed, as the award was 
pronounced by an oversm w. Neither the submission nor the minutes 
contained any special consent to the registration of the devolution. No 
plea was founded on that circumstance by the suspender ; but the 
respondent apparently assumed, argueffido, that a devolution or pro- 
rogation could competently be registered, without any special consent 
beyond that to register the submission and the awiurd. In fact, the 
prorogation of a submission, and the devolution of it» when duly autho- 
rised by the submission, are merely pertinents, so to say, of the sub- 
mission itself ; the former prolonging the term of its duration, and the 
latter propelling it to the oversman, in both cases» by the exercise of 
powers contained in gremio of the submission itself. 

750. An award in a submission, to which a tutor is a party, will 
not warrant a summary charge against a pupil on reaching puberty 

^ Hie oversman did not eyentually decern for any sum in his own favour. 
> BoilHe, May 19, 1829, 7 S. 619. 
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or majority, but only an ordinary action to have him decerned to 
implement and fulfil the award^ 

751. It would appear, from the case of Muirhead (sec. 747), that 
several of the Judges, adverting to an alleged practice in the Bill 
Chamber, doubted much whether it was enough to produce there the 
award alone, without also producing the submission when craving a 
warrant for raising diligence upon it L. J. Clerk Hop9 observed, 
that '' a decree-arbitral is not like a decree of this Court — ^it is neces- 
saiy to show authority for it. It is a very loose mode of proceeding, 
if nothing but the decreet-arbitral is required in the Bill Chamber, 
and I am not disposed to attach much weight to the mere practice in 
a point like this." It would seem proper, therefore, in all cases, to 
produce an extract-submission, as weU as an extract-award or decreet- 
arbitral, in the Bill-Chamber. And as all the procedure on which 
summary diligence is to be immediately based, should be tan fojM 
regular, it is believed to be the practice to make production in the 
Bill-Chamber, of any prorogations, and also of any devolution of the 
submission which may have taken place. Without the prorogations^ 
it does not appear, ex facie of the procedure, that the submission was 
still in force at the date of pronouncing the award. Without the 
devolution, it does not appear, ex facie of the proceedings, that the 
oversman had any authority to act.^ 

752. Where the objections, upon which the challenge of an award 
is foimded, are either admitted or are apparent, ex fade of the pro- 
cedure, it is competent to state them in a summary form, and with- 
out recourse to a reduction. They may be stated in a suspension 
of a charge upon the award, or as a defence, pleaded ope exceptionis, 
against an action raised for implement of the award But where the 
objections are extrinsic of the award, and can only be established by 
means of a proof, it is necessary to raise a reduction of the award, in 
order to bring it relevantly under challenge. 

753. An action was raised against two parties for payment of 
expenses, which had been personally awarded against them by the 
arbiter. They stated, in defence, that they had merely sisted them-' 
selves, successively! in the submission, in the special character of 
trustee of one of the parties, and that they could therefore only be 
decerned against in that limited character. As the grounds of this 
defence appeared ex facie of procedure, they contended that they 
were entitled to state it summarily. The L. Ordinary, Medwyn, 
found it *' not incumbent on the defenders to institute a process of 
reduction, in order to establish their defence, that, in the decree- 
arbitral, the arbiter has exceeded his powers, by giving a personal 

1 Ayton, Jan. 18, iVll (14997^. 

' The '^prorogations" '' should all be recorded with the submission." — Russell's 
" Theory of Conveyancing," 119. 
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decree against them ; and in respect that, by the said decree, there is 
a personal decemiture against them, when they sisted themselves as 
parties, the one only in the character of voluntary trustee, and the 
other in the character of statutory trustee," assoilzied the defenders. 
The Court adhered. Apparently their Lordships' opinions had not 
been delivered at length ; but the L Ordinary, in a note to his inter- 
locutor, observed^ as to the question, ** whether the defence can be 
received by way of exception or reduction :" " If the objection to a 
decree-arbitral is forgery, frauds corruption, or any other objection 
which is extrinsic, not appearing from the terms of the decree itself, 
which is in all respects formal ; and where extraneous evidence is to 
be adduced to support the objection ; a process of reduction is neces- 
sary. But where the objections are not of that character, and are to 
be proved from the terms of the decree itself, the same have often 
been discussed by the Court, as reasons of suspension merely. No 
doubt^ it most commonly has happened, that these grounds of sus- 
pension have not been sustained; as in Cockburn, Jan. 31, 1724 
(640) ; Gardner, Jan. 19, 1773 (659) ; Robertson, June 20, 1783 (653) ; 
Baillie, May 19, 1829, 7 S. 619 ; at the same time they were dis- 
cussed in that form. However, in Dunsmoir and Finlay, July 30, 
1745 (656), the reasons of suspension were sustained by the first in- 
terlocutor, though they were afterwards repelled ; and also in Grosat, 
Jan. 24, 1739 (626), and in Heriot, Jaa 20, 1780 (661), and in Mait- 
land. May 18, ] 796 (641), the objections were sustained to the decree- 
arbitral, and they were pleaded by suspension. The last case, in 
particular, is a strong case in support of the opinion that the objec- 
tion in the present case may be pleaded by way of exception, without 
any formal reduction."^ 

754. Where the circumstances of a particular case appeared to be 
sufficiently strong to call for such an interposition, the Court required 
caution to be found by a chaiger, who was in embarrassed circum- 
stances, to repeat, in the event of an award being reduced, before they 
refused a bill of suspension, which was presented, of the charge upon 
an award.' 

755. In another case, in which an interim-award had become final, 

1 Whitehead, Nov. 16, 1833, F. C. See also Deas, May 25, 1821, 1 S. 29 ; Lang- 
moir, May 21, 1840, 2 D. 877 ; note to interlocutor of L. Ordinary, in BobertMxn, May 
30, 1833, lis. 659. It may, perhaps, be noticed, with respect to the case of White* 
head, that the plea of a trustee's want of trast-fuuds has been repeatedly ovemiled 
when stated as an objection to a decemiture against him qua trustee. But it has 
been pleaded, that a decemiture against him, privato nomine^ might operate preju- 
dicially Jigainst him when claiming relief against the trust-funds ; thereby giving 
him an interest (where there were trust-funds) to object to any decemiture not 
directed against him qua trastee only. — See Gibson, May 25, 1833, US. 656 ; 
ayne's Trustees, Feb. 8, 1840, 2 D. 554 ; Torbet, Feb. 23, 1849, 11 D. 694 ; Beadie, 
June 21, 1850, 12 D. 1069. 

* Hood, Dec. 13, 1832, 11 S. 207. 
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through the expiiy of the submission, and a charge was given on it, a 
bill of suspension was presented, inter alia, on the ground that the 
suspender was the creditor of the chaiger to a larger amount than 
was contained in the ipterim-award ; but that, by the expiry of the 
award, the arbiter had been prevented from deciding on his claima 
The Court, in the circumstances, passed the bill on caution ; and, in 
the event of caution not being found within the time limited, " pro- 
hibit the derk fiN>m issuing a certificate of no caution, until a bond of 
caution shall be lodged by the chargers, that they will repay the suni 
for which caution is required, in the event the same shall be paid to 
them, in consequence of the diligence being carried into eflTect, and its 
being afterwards found that such sums were not due." ^ 

756. There is one case, in which the Court applied a certain 
control to the exercise of the power of registration, under the consent 
in the registration clause of the submission. The circumstances were 
very peculiar. The submission involved not only pecuniary claims, 
but also questions of personal character and feeling. The object of 
one of the parties, in resorting to the tribunal of the arbiter, was to 
avoid the inevitable publicity of judicial proceedings. The submission 
contained a clause consenting to registration in the usual terms. The 
proceedings issued in an award, by which the only pecuniary claims 
remaining unsatisfied were found to be due .to the party whose object 
it was to keep the procedure private. The award and submission were 
delivered by the arbiter's directions to this party. The opposite party 
then petitioned the Sheriff for delivery of these documents to him, so 
that he might put them on record and obtain extracts. The holder of 
the documents answered, that he would give every facility for full 
inspection of them, so as to enable the petitioner to bring a reduction 
of the award, if so advised ; but he contended that, as the registration 
clause had been inserted in the submission only with a view to exe- 
cution, if that should be necessary ; and, as he himself was the only 
creditor under the award, be was entitled to object to the registration 
of documents which would be painful and offensive to him, unless the 
petitioner could qualify some substantial interest which entitled him 
to insist on registration. In an advocation, the Court, though holding 
the case to be attended with difficulty, adopted this view, and refused 
to order the documents to be delivered up to the petitioner. 

^ Taylor, Jan. 19, 1828, 1 S. 840. 
* Dickson, Dea 1, 1830, 9 S. 100. 
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CHAPTER XL 

STAMPS REQUISITE ON ARBITRATION PROCEDURE. 

757. As a simple submission is merely an agreement or contract, 
by which parties oblige themselves to abide by the award of an arbi- 
ter, the '' Agreement" stamp applies to it^ where it contains no 
clause of registration. Where it contains a clause of registration, the 
" Deed" stamp of £1, 15s. appears to apply, under the general pro- 
vision which annexes that stamp to a *' deed of any kind whatever, 
not otherwise charged in this schedule, nor expressly exempted from 
all stamp duty." * 

758. Where the subject-matter of a submission, which is liable to 
the agreement stamp, and is dated on or after April 3, I860,* is of the 
Value of £5, or upwards, a stamp of 6d. is necessary ; below that value 
no stamp is required. 

759. Under a former Stamp Act, 55 Geo. UL c. 184, an Agree- 
ment stamp was only requisite where the matter thereof was of the 
value of £20 or upwards. Under that Act it was field in England, 
that '* an agreement of reference of all matters of difference in a cause 
does not require a stamp, when it does not appear that the matter of 
the agreement is of the value of £20." Per Erie, J. : '' It does not 
appear, for certain, that this was an agreement concerning a matter 
of the value of £20." * This seems to throw upon the party who 
alleges that any submission requires to be stamped, the onvs of satis- 
fying the Court that it is concerning a matter of the value, at least, 
of the lowest sum which the Act has made subject to an agreement 
stamp. Under the recent Act, that value is carried as low as £5.^ 

' In an early case, it appean that '^in a question, if submunions fiiU under the 
Stamp Act, it was uiged tiiat a deereet-arbitral needs not be stamped, being a 
quasi-judicial act; but a submission is a contract, and ought to be stamped, as 
much as any other contract. The Lords found that submissions are comprehended 
under the Act."— Crawford, Jan. 1, 1726 (16932). 23 Vict, a 15 ; [repealed by 33 
& 34 Vict. 0. 99]. 

s 65 Geo. HI. o. 184, Sched., P. 1, ^'Deed; " [repealed by 33 & 34 Vict c. 99. 
A ** deed " stamp of lOs. only is now necessary* Stamp Act (1870), 33 & 34 
Vict, c 97.] 

' Before that date the Agreement Stamp was Ss. 6d., where, the subject-matter 
was of the value of j£20, or upwards. See 7 Vict a 21, sec. 5, and Sched. ; [also 
repealed by 33 & 34 Vict, c 99. Agreements, however long, now require a 6d. 
stamp only ; if their subject-matter be under the value of £5, they are exempt from 
duty. Stamp Act, 1870.] 

* lioyd, Jan. 31, 1850, 19 L. J. (Q. B.) 192. 

A[23 Victa 15; repealed by 33 & 34 Vict. c. 99]. 
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760. It has also been held in England, that, " if, at the time of 
Qiaking an agreement, the subject-matter of it does not appear to be 
of the value of £20, a stamp does not become necessary, merely 
because the value, as subsequently ascertained, a little exceeds that 
amount." ^ The value, as it turned out in that case, was £20, 7& 7|d. 
Under the recent Act, the limit of value, as already noticed, which 
is free of stamp-duty, is below £5. As the Stamp Acts, with 
respect to Agreements, apply equally to England and Scotland, it 
may probably be expected that a similar rule would be followed 
here.' 

761. A submission is sometimes constituted by a correspondence, 
consisting of a series of letters.' It will be observed, with respect to 
the requisite stamp, that when these letters may be produced in evi- 
dence to prove a submission between the writers of the letters, it is 
** BufScient if any of such letters shall be stamped with a duty of one 
shilling, although the same shall, in the whole, contain any quantity 
of words exceeding 2160." ^ 

762. It would appear that one stamp is enough, although there 
are several parties-submitters, having separate legal interests, provided 
that they have a sufficient community of interest in the subject- 
matter pf the reference ; as in the case of a submission between the 
party who has insured a ship and the underwriters on the policy.'' 

76S* Though the submission may not have been originally written 
on stamped paper, a stamp may effectually be adhibited to it after- 
wards when required, on payment of the original duty, which ought 
to have been affixed to it, and a penalty of £10.^ 

764. If the submission be an Agrieement, liable to one duty of 6d., 
and be brought to the head offices of London or Edinburgh, or to a 
distributor of stamps, within fourteen days of its date, it will be stamped 
without penalty. But if it be only brought after that time, or be liable 
to more than one duty of 6d., it wiU fall under the general rule, 
according to which, when any instrument is brought to the Commis- 
sioners of Inland Bevenue within twelve months of the date of its 

1 Liddiaid, Jan. 31, 1850, 19 L. 3. (Exdi.) 160. 

> See Tikley, Dig. of Stamp Aots (ed. 1860), p. 7 ; and (ed. 1863) pp. 37 and 
928 ; [3d ed. (1871), p. 11 e< seq.] 

> See an instance of this in Madellan, July 9, 1830, 4 W. & S. 167. 

* 23 Vict c. 15, [now repealed]. As to the use of adhesive stamps, see 23 & 24 
, Viet. 0. Ill, sec 12, [and 33 & 34 Vict c. 97 (Stamp Act, 1870), sees. 24, 25, 
I etc— Tilsley, 3d ed., p. 1.] 

* This has been so held in England, in determining on the liability of a submis- 
sion to stamp duty.— Buss. 62, [4th ed., 47.] See also Johnston, Mar. 7, 1801 
(Dicty. Writ Appx. 5). 

^ See opinions in Patenon, May 15, 1829, 7 S. 616. See 13 & 14 Vict c 97, 
sec 12 ; [repealed by 33 & 34 Vict c 99. The penalty for after-stafUping is, 
however, still j£10. Stamp Act, 1870, sec 15.] 
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execution, and they are satisfied that the original want of a sufficient 
stamp arose froip '* accident, mistake, or urgent necessity, and without 
any wilful design or intention to defraud" the Crown of the duty, or 
to evade or delay payment thereof, they may remit the whole or any 
part of the penalty, payable on stamping it.^ The commissioners 
exercise this power by stamping instruments (not being Agreements 
liable to one duty of 6d.) at any time, within two moAths of their 
date, without exacting any penalty. After two months the penalty, 
as a general rule, is exacted.^ 

765. It is not necessary that the minute of prorogation of a sub- 
mission, when executed by arbiters, in virtue of powers contained in 
the submission, should be written on stamped paper. This is in 
accordance with constant practice, and also with principla The 
Stamp Acts have not specially attached any duty to an act of proro- 
gation, as they have done to an award. A submission, when prorogated 
by the arbiters, remains still the same original contnract of parties, as 
it was at first It has, indeed, been prevented from falling through 
the lapse of the term which was particularised in the submission 
as its commencing term. But that particular term was only so 
specified, as alternative with any other term or terms, to which 
the arbiters might think fit to prorogate the submission. The 
prorogated submission, therefore, is no new contract or agree- 
ment of parties in any respect. And the arbiter's mere exercise of 
the power of prorogation has no more been made the subject of a 
stamp duty, than his exercise of the power of ordering a hearing or 
a proof. 

766. But even in the different and stronger case, in which a sub- 
mission had not originaUy conferred a power of proit)gation upon 
the arbiters, and Whdre, therefore, the prorogation was executed, and 
could only be executed, by the parties themselves, the Court una- 
nimously intimated opinions, and appear to have virtiially decided, 
that no new stamp was Necessary, although it was expressly pleaded, 
that such an act of prorogation was, in fact, a new agreement by the 
parties. 

767. In a reduction of an oversman's award, pronounced under a 
prorogated submission, the prorogation* was challenged for want of a 
stamp. The L. Ordinary, Newton (2), and afterwards the Court, inti- 
mated the opinion, "* that prorogations did not require a new stamp ; 
or, at any rate, if they did, that the want of it was not a ground of 
reduction, seeing it might still be supplied on payment of the penalty." 
The interlocutor, assoilzieing the defender from the action of reduction, 
did not contain any formal finding on the subject of the unstamped 

^ 13 & 14 Vlct c. 97, sec. 12 ; [repealed ; see previous note]. 

* The statement as to practice is made after careful inquiry on the subject 



. l> 
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prorogation. But as th^ prorogation, if it had been held to require a 
stamp, could not have been read by the Court.; and as the award (so 
long as the prorogation could not be read) was ex facte pronounced 
after the expiry of the submission, it would seem that the Court, in 
sustaining the award, must have read and founded on the prorogation, 
and must, accordingly, have held that it required no stamp, and have 
given a judgment which truly involved the decision of that point It 
should be noticed, however, that the act of prorogation was executed 
during the currency of the original submission, which had never been 
allowed to expire.^ 

768. If it were to be held that the case of Patersbn has not 
settled the point, it might seem to be a question of some nicety, 
whether a prorogation of a submission, which is executed, not by the 
arbiters under powers originally conferred in the submission, but by 
the parties themselves in consequence of no such powers being there, 
is not a new contract or agreement between the parties, and conse- 
quently requires a new stamp. As it can only be executed by 
recurring to the parties ; and, unless they shall de now consent and 
mutuaUy agree to execute it, it cannot be done ; such a proceeding, 
especially if the original term of the submission has expired, seems to 
have in it much of the radical elements of a new agreement ; and in 
this light, with respect to the Stamp Act, such procedure appears to 
have been viewed in England. 

769. An arbiter had power to pronounce an award in April ; that 
time passed without an award, and the parties afterwards agreed to 
enlarge the time to July. This was done by indorsing a minute to 
that effect upon the arbitcation-bond, which' was signed by the parties. 
An objection being afterwards taken, that this was a new agreement 
between the parties, and required a new stamp, the objection was held 
good. Tindfidl, C: J., observed, after reading the indorsement on the 
bond: "What is liiis but an agreement to substitute July for April ? 
At all events, it is evidence of an agreement to that effect ; and the 
words of the Stamp Act are wide enough to comprehend such an 
instrument. ' Agreement, or any minute or memorandum of agree- 
ment, whether the same shall be only evidence of a contract, or 
obligatory on the parties from its being a written instrument' — 
55 Geo. m. c. 184. Then, the instrument not being stamped, the 
plaintiff is out of Court" * 

770. The minute of devolution of a submission being merely the 
exercise, by the arbiters, of powers conferred on them in the contract 
of submission, by which they desist from acting as arbiters, and sub- 
stitute another person in their room, has not the effect of making any 

I Pateraon, May 15, 1829, 7 S. 616. 

* Stephens, May 31, 1832, 9 Bingh. 32. The words ahore quoted, firom the 
former Stamp Act, are repeated in 23 Vict. c. 15, [and in the Stamp Act, 1870.] 
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new contract or agreement The devolved submission is the same 
original contract of submission stilL It does not, therefore, require a 
stamp under the head of agreement ; and there is no other head in 
the Stamp Acts which is applicable to it. The purification of a con- 
dition in the original contract has had the efifect of sopiting the 
powers of the arbiters, and of calling into exercise the powers of the 
oversman ; but this is all in terms of the original contract of submis- 
sion itself.^ 

771. Neither the arbiter^s minute of acceptance of his office, nor 
his appointment of a clerk to the submission, requires to be written 
on stamped paper. Neither do the minutes of the procedure in 
the submission require to be written on stamped paper. There 
appear to be no decisions respecting points so much established in 
practice. 

772. An '^ award or decreet-arbitral in Scotland *\is now charge- 
able with an cid wdorem stamp duty, according to ''the amount or 
value of the matter in dispute."^ [Where the value is under £5, the 
duty is 3d. ; under £10, the duty is 6d. ; and so on. Where the value 
exceeds £1000, and in any other case not above provided for, the 
duty is £1, 16s.] 

778. It would appear, that at one time it was held that an award, 
when written on the same sheet of paper with the submission, did not 
require a separate stamp ; it being observed by the Court, that "sub- 
missions and decrees-arbitral, forming together the essential contract 
of the parties, have been usually written on the same sheet of paper." 
Drew, etc., Jan. 31, 1787 (653). But in practice, an award always 
has the award-stamp affixed to it It is equally " an award," whether 
it is written on the same sheet with the submission, or on a separate 
sheet ; and, being " an award," the Stamp Act makes it chargeable 
, with its own appropriate stamp.^ 

774, 775, 776. [The progressive duties payable under 13 & 
14 Vict, a 97, and 23 & 24 Vict. c. Ill, of which these three 
sections formerly treated, have been repealed by 33 & 34 Vict, 
c. 99.*] 

777. It would rather appear, that when an award takes the form of 
an Opinion, given by Counsel upon a joint memorial, submitted to him 
by parties who have agreed to be bound by his opinion, it has not 

' In England it has been decided that '* the appointment of an umpire, made in 
writing, by two arbitrators, requires no stamp."— Boutledge, Not. 28, 1812, 4 
Taant.704. [See also TiMey, 3d ed., p. 8.] 

> 23 & 24 Vict, a 111 ; [i^iealed. See Stamp Act, 1870; Schedule, voce 
'' Award, or decreet-arbitral, in Scotland.'*] 

' See tv/pra^ sec 772, as to mode of computing value ; see also Tilsley, Dig. of 
Stamp Acts (ed. I860}, p. 7 ; and (ed. 1853) pp. 37 and 928 ; [3d ed. (1871), p. 11, 
etieg.] 

« [See Tilsley, 3d ed., p. 522.] 
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been considered that the opinion should be written upon stamped 
paper. In a recent case^ in which an award, which was thus given 
in the form of an opinion of counsel, was strenuously objected to on 
other grounds, no plea was raised on the want of a stamp.^ 

778. In England, the Court have inclined to take the same view. 
Where parties who had a dispute respecting a claim of debt, by the 
one against the other, agreed ** to submit a case to a banister, and to 
be bound by his opinion : SenMe, that in an action, brought to enforce 
such payment, the opinion of a barrister, upon a Case so submitted, 
is admissible in evidence without an award stamp." " Semble, also, 
that supposing an award stamp to bo necessary, a stamp, proportioned 
to the number of words in the opinion alone, without the Case, is 
sufficient, although the opinion be annexed to the Case, and refer to 
the Case thus — ^ Upon the facts stated, I am of opinion,' " etc.' 

779. A judicial reference, with all the procedure therein, forms 
just a part of a process depending all the while in Court Since the 
Act of 5 Geo. IV. a 41, which abolished the stamp-duties on law pro- 
ceedings, neither the minute of refetence, although it is the equivalent 
of the ordinary submission, nor the referee's report or award, although 
it is the equivalent of the ordinaiy arbiter's award, requires a stamp.^ 

780. Russell observes^ that, in England, " in order to necessitate 
an award stamp, the document must strictly be an award." In apply- 
ing this general rule, there is one exemption from Stamp-duty which 
has been recognised in England, to which the decisions do not appear 
to present any parallel in Scotland. "Where, on an agreement 
between an incoming and outgoing tenant, the vcduation of some 
goods on a farm, and of the repairs, was to be determined by certain 
referees, an appraisement stamp on the written valuation was held 
sufficient, under 46 G^. m. c. 48, and an award stamp was unneces- 
sary, the valuation not being looked on as an award, although in 
some respects it had the same effect ; as, in the opinion of the Court, 
the parties, in appointing persons to settle the account, had no con- 
templation of submitting any differences to the award of arbitrators."^ 
In a recent case in England, it was stipulated that if a contractor 
failed to perform his contract within a certain time, he should be 
liable to pay such sum, not exceeding £300, as liquidated damages, 
as J. E. should adjudge to be reasonable. In an action to recover 

1 Fnser, July 29, 1860, 7 BeU's App. 171. 

* Boyd, 1834, 4 Ner. and Man. 99. It was observed by Park, R, airgwndoy 
in Sybiay, 1836, 1 M. & W. 441 : *'If two peiBonB agree to refer acaae to oounsel, 
and to be bound by hia opinion, if the opinion does not oontain evidence of the 
agreement, it is not liable to an award stamp." See aLso Buss. 249, [4th ed., 240]. 

> See similar role in England.— Boss. 77, [4th ed., 69]. 
« Buss. 248, [4th ed., 239]. 

* Buss. 248, [4th ed., 239] ; Leeds, Jan. 24, 1810, 12 East 1 ; Perkins, Nov. 10, 
1814, 2 ChiU. 399. 

2 A 
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the sum which was so adjudged by J. E., an objection was taken, 
that an award stamp was reqaisite on J. E.'s adjudication. But it 
was held " that the adjudication by J. E. was xneiely an appraisement, 
and not an award, as to any matter in dispute between the parties."^ 
On this subject Tilsley remarks (ed. 1860), p. 9, that, to determine, 
for the stamp-duty, whether an instrument is an '' appraisement" or 
an " award," is *' a point sometimes of difficulty."^ 

781. Up to the value of a subject-matter of £760 [now £500], the 
duty is now the same on both instruments. But the particular 
difficulty referred to by Tilsley does not appear to have been raised 
in Scoldand. K the principle of the English cases could be held 
applicable here, it would appear to affect particularly those ancillary 
submissions which are inserted in a primary contract, not for the 
purpose of deciding any disputes between the parties, but for the pur- 
pose of liquidating some condition of the primary contract. But it 
does not appear that such a view has as yet received any counten- 
ance from the Court, or has even been raised in discussion. The 
ordinary term of '' decree-arbitral or award," has been regarded as 
applying, with the same fitness, to the sentence of arbiters, — in fixing 
a price, for instance, so as to extricate a contract of sale, or in valu- 
ing a stock of sheep as between outgoing and incoming tenant, — as 
to any sentence of arbiters deciding on differences or disputes between 
parties -submittera There is, in fact, a " difference" to be decided in 
the one class of cases as well as in the other. If the buyer and seller 
did not " differ" about the amount of the just price in a contract of 
sale, or if the outgoing and incoming tenant did not " differ" in regard 
to the just value of the stock of sheep, there could have been no need 
to call in the aid of arbitera And when arbiters (by whose sentence 
the parties have bound themselves to abide) determine this ''difference" 
between the parties-submitters, by deciding and awarding what is the 
just price, or the just valuation (being the matter in issue between 
the parties), they have hitherto been regarded as exercising therein a 
proper arbitral function, and as pronouncing a genuine " award."' 

782. There are several classes of statutory exemptions of .submis- 
sions ajid awards from stamp-duty. For example, submissions and 
awards which "relate solely to the estate of the bankrupt," are 
exempt from stamp-duty by the Bankrupt Act, 19 and 20 Vict 
c. 79, sec. 184; submissions and awards are likewise exempt from 
duty, in procedure under the Master and Workman Act, 5 Geo. iv. 
c. 96, sec. 32 ; under the Savings Banks Act, 7 and 8 Vict c. 83, 
sec. 14, etc. 

1 Northampton Gas Light Co., Jan. 18, 1865, 24 L. J. (0. P.) 60. 
« [See Tilsley, 3d ed. (1871), p. 49, et seq,] 

* [With respect to the stamp-duty on foreign instroments, when used within the 
United Kingdom, see Stamp Act, 1870, voce Mortgage, etc., and sees. 113-116.] 
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CHAPTER XIL 

NON-CONCURRENCE AMONG ARBITERS. 

783. Where a submission is made to two arbiters, no award can 
be pronounced by them, unless they concur in opinion. Each of 
them possesses equal authority; and in so far as they differ, they 
neutralise each other.^ Even supposing that no difference of opinion 
arose between them, but that one of them died or left the country 
before an award was pronounced, the power of making an award would 
not accrue to the remaining arbiter, unless it was expressly so provided 
in the submission. The jurisdiction was delegated to them both 
jointly ; not to either of them separately ; and after the failure of one, 
that conventional tribunal no longer existed, on which alone the 
arbitral jurisdiction had been conferred.^ 

784. Where more arbiters than two were appointed, and no express, 
power was given to a majority to decide, the law has varied at different 
periods respecting the necessity of the concurrence of the whole arbi- 
ters, or only of a majority of them, in pronouncing the award. By our 
earlier law, borrowed apparently from the Roman law,^ it seems to 
have been competent to a majority of arbiters in such circumstances 
to pronounce an award.^ So much would this appear to have been, 
at one time, the tendency of the law, that an old statute (1426, cap. 
87) made express provision that there should always be an odd number 
of arbiters appointed ; and it was declared that, for the future, submis- 
sions should be null, unless this condition was complied with. 

785. Although the statute has long been in desuetude, it is never- 

^ There appears to have been a remedy for this m the Roman Law : " Usitatum 
est, etiam in duos compromitti, et debet Praetor oogere arbitros, si non consentiant, 
tertiam oertam eligere personam, ci\jus anctoritati pareator." Poth. ad Pand. L. 4. 
t. 8. sea 2. art. 2. sec. 12. This is not, hoveyer, the law of Scotland. See Merry 
and Cunningham, June 7, 1860, 22 D. 1148, [and March 26, 1863, 1 MacpL, H, 
L., 14] ; disposing of a question which would not have arisen if the arbiters had been 
compeUible to name an oversman. 

> More, Feb. 10, 1693 (14720). 

^ Debet autem compromitti in numerum imparem, quo numero DeuB gaudet ; 
scilicet, ad unum, aut in tres,^ etc. Sect 2.: ''Si contingeret tres non conoordare 
in pronunciando, judicium obtineat, id est, valida sit sententia, reliquorum duorum." 
— Reg, Maj. L. ii. cap. 5, sees. 1 and 2. Though the authenticity of the Books of 
the Majesty has been seriously impugned, this need not prevent an incidental refer- 
ence to them, merely for purposes of illustration, especially where they are supported 
by other authorities. See Voet. ad Pand. L. 4 t. 8. sec. 19. 

^ 4 Ersk. 3. 34 ; 1 Bankt. 23. 10 ; Paterson, Mar. 29, 1561 (654) ; Macmath, Jan. 
10, 1624 (14719) ; Riddel, July 27, l694 (14720) ; compared with Sutherland, June 
5, 1605 (14719) ; and Freeland, Feb. 23, 1666 (646). See, in: connection with this 
subject, the anomalous case of Paton, July 7, 1708 (16969). 



372 NON-GONCURBENCB AMONG ABBITER8. [B. VI. C. XII. 

theless deserving of attention, as a record of the state of the laiv at 
the time ; for it seems to have contemplated that a majority of arbiters 
should always have power todecide, unless the unanimity of the arbiters 
was expressly required by the submission. The statute is farther 
interesting, as it affords strong presumptive evidence that arbitra- 
tion had largely prevaUed at that early period; and, moreover, it ^vas^ 
in one sense, the precursor of the Act of Begulations 1696, inasmuch as 
it showed that it was held to be matter of national concern to place 
the system of arbitration on what was then considered to be a sound 
practical basis. It runs in these terms : ''Ordinatum est super omnibus 
et singulis causis, in&a r^num, nunc pendentibus sub compromisso, 
si inter Clericos, arbitri sint electi in pari numero, — ^per diocesanum 
Episcopum, de concilio sui capituli, dispar persona, partibus non sus- 
pecta» eligatur. Si vero inter Barones, vel quoscunque alios laicos, 
extra Buigum commorantes, — ^tunc eligatur dispar persona, neutri 
partium suspecta, per Vicecomitem, infra cujus balUam, partes com- 
promittentes commorantur, de concilio tamen Baronum, quos Vice- 
oomes ille, commode pro tempore habere poterit, neutri partium 
suspectorum. Si autem inter Burgenses, seu alios habitantes infra 
Burgos, arbitri sint electi, — ^tunc dispar persona non suspecta^ per 
Prsepositum et Concilium Burgi, in&a quem partes inhabitant, eligatur. 
Ad negotia vero, causas et lites futuras per arbitria terminandas, 
arbitri, de cetero, in dispari numero et non in pari, eligantur. Arbitria, 
autem, alitor inita et facta, nulUus sint roboris vel momentL** 

786. In the modem state of the law, unless express power is given 
to a majority to decide, " all the arbiters ought to agree in opinion, in 
the same manner that, in a mandate granted to several mandataries, 
all of them must concur ; because the mandant is presumed to rely 
on the fitness, not of any one, nor even of any number of them, but 
of them all taken jointly." * 

787. Where a submission is made to three arbiters, " and, in case 
of their difference, to any two of them," it is not requisite that the 
fact of one of the arbiters having dissented from the other two, should 
be proved in writing under his own hand. It is enough if the two 
arbiters who form the majority duly narrate the difference of opinion 
in their award, and no proof is offered to impugn the truth of the 
statement' 

788. Where a submission was made to five arbiters, and the parties 
bound themselves to implement " whatever the said arbiters, or, in case 
of variance in opinion, the majority of them, shall determine," two of 
the arbiters, after the proof was concluded, intimated that they had 
renounced their ofGice, on account of alleged partiality and irr^ularity 
by the majority ; and they protested against further procedure in the 

UEnk.3.34; iBankt 83. 10; More, Feb. 10,1603(14780). 
> M'CaUum, May 23, 1826^ 2 W. & a 344. 
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submission. They also specially protested against the validity of a 
prorogation which had been made by the other three arbiters compos- 
ing the majority. The latter denied the charges of partiality and 
irregularity, and afterwards pronounced an award, which was brought 
under reduction. The pursuer of the reduction pleaded, itUer alia, 
that, although a majority was empowered to pronounce an award, it 
was essentially implied that this must be the majority of a complete 
and continuing board of five arbiters, who had all acted throughout 
until the period of pronouncing the award. The Court considered the 
question to be attended with great difiSculty ; and the case having, in 
its progress, been under the consideration of seven Judges, four of 
their Lordships held the award good, while three Judges were of an 
opposite opinion. The award was sustained.^ 

789. The opinions of the Judges in the Inner House are not re- 
ported. The interlocutor of L. Eldin, Ordinary, reduced the award, 
** in respect that, although the majority of the arbiters had power to 
determine in the premises, in case of variance of opinion, the majority 
had no power to determine, when there was no variance of opinion ; 
or when the remaining arbiters were not made acquainted with the 
proceedings, or were not consulted by the majority ; or declined to 
take any further concern in the submission ; and that legal remedies 
might have been applied in such a case, if the majority had refused 
to determine, in the absence and without the knowledge of the remain- 
ing arbiters." This interlocutor was altered on review, and the award 
was sustained. 

790. The history of this case suggests the great inexpediency of 
making a submission to five arbiters at a tima Perhaps it may be 
allowed also to remark— considering the divided state of judicial 
opinion regarding it — that the case appears to involve doctrine which 
would go far to support an award by a majority (wherever the submis- 
sion authorised a migority to decide), even altJiough two arbiters out 
of five, or one out of three, should die or renounce office at one of the 
earliest stages of a submission. But it seems unadvisable to enter 
further on the subject, until it shall be more elucidated by decisions.' 

1 Love, June 1, 1826, 4 S. 54. 

* It may be remarked, that although, according to the Begiam Mnjestatem, aa 
ahready noticed, a majority of arbiters had power to decide, it was there also pro- 
vided (L. 2, cap. 9, sea 2) ; ^ Item, si duo vel tree aibitri electi fuerint per partes ; 
nullus, sine sodis, potest procedere." 
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CHAPTER XIIL 



STATUTORY ARBITRATION. 



791. Ever since land has been compulsorily taken from indi- 
viduals by statutory authority, for public purposes, resort has frequently 
been had, both in England and Scotland, to arbitration, as the most 
convenient mode of disposing of the numerous claims of compensation 
which thus arose. In particular, since the recent general introduction 
of railways, the tribunal of the arbiter has been an almost indispens- 
able auxiliary, to supplement the more rigid procedure of Courts of 
justice in dealing with such questions. It appeared, accordingly, to the 
Legislature at a time when numerous Railway Acts were passing, that 
it was desirable to facilitate this method of adjusting such claims ; to 
make arbitration, in many cases, compulsoiy, at least as regarded the 
promoters of the Railway or other public Undertaking ; and to lay 
down some general rules for governing all statutory arbitrations, with 
the view of protecting the interests of both parties, and especially of 
that party whose private property was taken from him, or was alleged 
to be injured, by the promoters of the public Undertaking. 

792. This object was carried out by passing several statutes, 
English and Scotch respectively, which, generaUy speaking, apply 
similar arbitration procedure to both kingdoms. The statutory code 
of rules affecting Scotland will be found chiefly in the Lands Clauses 
(Scotland) Act, 1845, 8 and 9 Vict. c. 19,^ sees. 20, 21, and 23 to 35 ; 
the Companies Clauses (Scotland) Act, 1845, 8 and 9 Yict. c. 17, sees. 
131 to 136 ; and the Railways Clauses (Scotland) Act, 1845, 8 and 9 
Vict, a 33, sees. 119 to 129.* 

793. It was foreseen, when this subject was under the considera- 
tion of the Legislature, that the limited powers of heirs of entail, life- 
renters, curators, judicial factors, and others, having only a qualified 
or partial estate in the lands required by the public Undertaking, 
woidd present an insuperable obstacle to the progress of the Under- 
taking, unless a statutory remedy was applied. Accordingly, the 

^ An amending Act, 23 and 24 Vict, a 106, extends the implication of some of 
the provisions of this Act, but does not alter its arbitratipn clauses. 

^ [See also Masters and Workmen Arbitration Acts (1824 and 1872), 6 Geo. iv. 
c. 96, and 35 & 36 Vict c 46 ; Bailway Companies Arbitration Act (1859), 22 & 
23 Vict, a 59 ; Companies Act (1862), 25 & 26 Vict, c 89, sees. 72, 73, 162 ; 
Regulation of Railways Act (1868), 31 & 32 Vict. c. 119, sees. 30-^2 ; Boaid of 
Trade Arbitrations Act (1874), 37 & 38 Vict, c 40 ; Building Societies Act (1874), 
37 & 38 Yict c. 42, sees. 34, 36 ; Friendly Societies Act (1875), 38 & 39 Vict 
c. 60, sec. 22 ; Industrial and Provident Societies Act (1876), 39 & 40 Vict. c. 45, 
sec. 14, §§ 1, 2 ; Savings Bank (Barrister) Act (1876), 39 & 40 TicL c. 52, sec. 2, 
§1.1 
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Lands Clauses Act contaijQS provisions (sees. 7-14) empowering heirs 
of entail, and others of the class above mentioned, who are possessed 
of lands, or any estate or interest therein, to sell and convey the same 
to the public Undertaking ; and, inter alia, to enter into arbitrations 
for the purpose of having the just price of the lands thereby ascer- 
tained, as well as the jnst amount of compensation to be paid for 
damages done by the execution of the works of the public Undertak- 
ing, to lands not purchased. by them. 

794. In putting this system into operation, the code of arbitra- 
tion-rules contained in each of the three statutes above quoted is, to 
a great extent, the sama The chief clauses themselves will be found 
in the Appendix, as they do not easily admit of safe abridgment But 
a few of the general rules which they embody may here be noticed ; 
and it will be found that^ whilst some of them appear to be open to 
objection, in regard to their practical working, there are others which 
provide valuable remedies against certain risks of miscarriage which 
attach to the ordinary submission at common law. 

795. Taking the arbitration-scheme of the Lands Clauses (Scot- 
land) Act for an example, it is there, in the first place, declared, that 
wherever a question of disputed compensation exceeds £50, it shall be 
competent to the party claiming compensation to give certain written 
notice to the other party, within the time therein limited ; after which 
the question '* shall be settled by arbitration, in the manner herein- 
after provided ;" unless the other party, within twenty-one days after 
receiving the above notice, shall agree in writing to pay the compen- 
sation claimed (sec. 23). 

796. Provision is made for the appointment, in writing, of one or 
more arbiters, under the hand of the respective parties ;^ and it is de- 
clared that, after such appointment shall have been made, " neither 
party shall have power to revoke the same without the consent of the 
other, nor shall the death of either party operate as such revocation." 
In the event of one of the parties failing to appoint an arbiter for 
fourteen days after a written request, served on him in the terms 
set forth in the statute, the " party making the request, and having 
himself appointed an arbiter, may appoint such arbiter to act for both 
parties ;" after which, such single arbiter may proceed to hear and 
determine the matters in dispute, his award being declared final (sea 
24). It has been decided in England, with respect to the correspond- 
ing clause in the English Lands Clauses Act (8 and 9 Vict c. 18, sec. 
25), that the party who has requested the other to name an arbi- 
trator, and means to found upon the othei^s failure to do so, should 
not merely have intimated his intention to name a certain arbiter on 
his own part, but should have actually appoirUed him ; otherwise he 

^ See sec 24 for the description of the proper parties to sign the appointment, 
in the sey^al cases there specified. 
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will not have the right, under the statute, to appoint one arbiter to 
act for both parties.^ 

797. In the event of one of the arbiters dying, or becoming in- 
capable to act, pending the reference, and of the failure by the party 
who named him, to appoint a new arbiter within seven days after 
receiving statutory notice to do eo, the other arbiter may proceed ex 
parte, with all the powers which were vested in the original arbiter at 
the time of his death or disability (sec. 25). 

798. Where more arbiters than one are appointed, they are re- 
quired to make a written appointment of an oversman (umpire), 
•' before they enter upon the matters referred to them." In the event 
of the oversman's death or supervening incapacity, the arbiters are 
required forthwith to appoint another oversman in his place ; and if 
they either refuse, or, for seven days after the request of either party, 
neglect to appoint a new oversman, either party may apply to the 
Lord Ordinary on the Bills to appoint an oversman.' The overs- 
man, whether appointed by the arbiters or by the Lord Ordinary, is 
declared to have the power of finally deciding all '' matters on which 
the arbiters shall differ, or which shaU be referred to him under this 
or the special Act" (seca 26, 27). 

799. If a sole arbiter dies, or becomes incapable to act, the 
matters referred to him are to be determined by arbitration under 
** this or the special Act, in the same manner as if such arbiter had 
not been appointed" (sec 28). 

800. If either of the arbiters (when there are more than one) re- 
fuse, or for seven days neglect to act, the other arbiter may proceed 
ex parte ; and '' the decision of such single arbiter shall be as effec- 
tual as if he had been the single arbiter appointed by both parties" 
(sec. 29). 

801. Where there are more arbiters ^than one, imless they shall 
make an award within twenty-one days after the date when the last 
of them was appointed, ^^ or within such extended time as shall have 
been appointed for that purpose by both such arbiters under this 
Act," "the matters referred to them shall be determined by the 
umpire (oversman)," (sec. 30). 

802. Powers are given to the arbiters or oversman to call for pro- 
duction of any documents in the possession, or within the power, of 

^ Russ. 98, [4th ed,, 93] ; Bradley, Nov, 4, 1850, 5 WeL HorL and Qoid. 769. 

* Where two arbiters could not agree on an oveiBmao, one of the parties applied 
to the Lord Ordinary on the Bills to name an oversman under sec. 27. His Lordship 
named an oyersman, and his interlocutor was held not liable to review. Question, 
whether every intwlocutor of the Lord Ordinary dispoalng of such an application 
be exempt from review ? After the Lord Ordinary had appointed the oversman, 
who accepted, and who was under no disqualification, held that he had no power to 
recall the appointment, although he would not have made it had all the circum- 
stances been timefuUy stated to him. Mackenzie, Dec. 21, 1861, S4 D. 251. 
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the parties ; to administer oaths to the parties and witnesses, and ex- 
amine them ; and to '' take all evidence competent according to the 
law of Scotland" (sec. 31). Unless these last words are read as im- 
porting power to take all evidence which it is competent far an arbiter 
to take, according to the law of Scotland, they might be founded on 
as restricting the arbiter to lead only such evidence as is competent 
in a court of law, according to the law of Scotland ; which would 
greatly limit the arbiter^s power in leading proof, below what is com- 
petent in an ordinary subnussion, and would seem, moreover, to lay 
his award open to review, in the event of his admitting incompetent 
evidenoa It is difficult, however, to suppose that this could have 
been intended, as it would have the effect of depriving statutory 
arbitration of the essential attribute of finality. 

803. It is provided, with respect to the expenses of, and incident 
to, an arbitration, that where the claimant of compensation receives a 
larger sum than was offered to him by the promoters of the Under- 
taking, he is to be allowed all his expenses ; but otherwise, each party 
shall pay his own expenses ; and, in all cases, the expenses of the 
arbiters, or oversman, as the case may be, and of recording the 
decreet-arbitral or award in the Books of Council and Session, shall 
be borne by the promoters of the Undertaking " (sea 32).^ 

804. It would appear from this last clause, that the statute con- 
templates that payment of suitable remuneration to the arbiters and 
oversman is to be made in all cases, and that this expense is laid 
upon the promoters of the undertaking. Such a provision, besides 
being only just towards the arbiters, was apparently considered 
requisite, in order to command the prompt services of a class of 
arbiters, of such number and sufficiency as would insure the practical 
working of the system of arbitration, to any extent which might be 
found necessary. It has been held in England, with regard to tUs 
subject, under the analogous provision in the Lands Clauses Act^ that 
an arbitrator, or umpire, is not bound to give up his award until his 
reasonable charges are paid ; and that he has a lien over the award.' 
How far his fees are liable to taxation, is discussed in the passage 
quoted below.' 

806. Provision is also made on the subject of executing all awards 
in writing, and recording them in the Books of Council and Session, 
and the issuing of extracts of the awards " (sees. 32, 33). 

806. It is declared that no award '' shall be set aside for irregu- 
larity, or error in matter of form " (sec. 34). The terms of this clause 

^ [See also Bomet v. Henry, Not. 30, 1866, 6 Macph. 96, where the expenses 
incnrred by the clerk were held to be payable by the promoters.] 

> S. Devon By. Co., Not. 13, 1860, 15 Ad. and El. (Q. R) 1043.— See 8 and 9 
Vict, a 18, sees. 34, 35. 

» Ruse. 453, 454, [4th ed., ^59, 460]. 
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are a transcript firom sec. 37 of the English Lands dauses Act, 8 and 
9 Vict. c. 18. They do not appear to be well chosen, as regards the 
law of Scotland. The precise measure of protection which they 
afiford to awards is not well defined. But it would rather appear 
that they leave an award, which has been pronounced under the 
statutory procedure, exposed to challenge on various grounds which 
cannot be competently pleaded against an award which has been 
pronounced under an ordinary submission ; unless it shall be held 
that, besides the statutory protection above mentioned, the submis- 
sion being a Scotch submission, is entitled to the protection which 
the Act of Eegulations 1695 extends generally to every " subscribed 
submission" executed in Scotland.^ 

807. An important provision is added (sec. 35), that, ''if the 
arbiters, or their umpire (oversman), shall, for three months, have 
failed to make their or his award, the question of such compensation 
shall be settled by the verdict of a juiy." ^ But the submission may 
be prorogated by the consent of parties. — See infra, sec. 827. 

808. In the other two Acts above mentioned — the Companies 
Glauses (Scotland) Act, 1845, and the Bailways Clauses (Scotland) 
Act, 1845 — the plan of the arbitration proc^ure, and the respective 
provisions, are so similar to those of the Lauds Clauses (Scotland) 
Act, that it seems enough to refer to the clauses themselves in the 
Appendix. In both Acts, however, a larger discretionary power over 
all the costs is given to the arbiters or umpire than in the Lands 
Clauses Act. 

809. The perusal of these clauses' is calculated to suggest various 
topics of reflection in regard to arbitration-law, some of these provi- 
sions bein^ open to objection, while others, on the contrary, are so 
salutary, that it would be an improvement to ingraft them, by statute, 
upon submissions at common law, in all cases in which the parties did 
not expressly exclude them. It is true that no interference whatever 

^ It may be noticed that, under the English Act, it has been held that 'Hhe 
Coctrt will not entertain an pbjection that the award is eontnrj to eyidence." — 
Biadshsw, 1848, 12 Ad. and £L (Q. B.) 562. 

' The corresponding clause in the English Act (8 and 9 Vict c. 18, see. 23) is 
expressed {quoad hoc) in nearly the same terms. It has been held in England, 
that, first the arbiters, and next the nmpiie, may have a period of three . months 
each for making an award. — Skerratt, Jan. 20, 1848, 2 PhiL Ch. 476 ; Bradshaw, 
1848, 12 Ad. and EL (Q. B.) 562. 

' See also sees. 63, 64, 65, 66, of the Lands Claoses Act, regarding suck arbitra- 
tions as may be entered into regarding questions of compensation, in which sums 
have been deposited in bank, according to a valuators estimate, in the absence of 
the owner, or other party interested. See also sees. 118, 123. Among the dauses 
for enabling incapacitated persons (sees. 7-14), it may be noticed that sec. 9 
contains a mode of adjusting certain compensation-money, etc., by modified 
arbitration, — viz., by two valuators, mutually chosen, and in the event of their dis- 
agreement, by a valuator appointed by the Sheriff on the application of either party. 
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should be tillowed to take place with the laige freedom which an 
arbiter at present most beneficially enjoys in the conduct of a submis- 
sion at his own discretion ; for this is of the very essence of the best 
arbitration-procedure. But, wholly apart from this, there are risks 
of fatal miscarriage to which submissions are now liable, and against 
some of which the parties cannot protect themselves without the aid 
of legislative enactment To that limited extent, such legislation 
would be safe and useful. 

810. At present, it stands fixed by a series of decisions, that parties 
cannot effectually bind themselves to submit either their present or 
future disputes to arbitration, unless they also, at the same time, 
name the individual arbiters to whom the disputes, whether presently 
existing, or when they may afterwards emeige, shall be submitted. 
This is the general rule, which is subject to a peculiar qualification in 
a class of cases already noticed^ It has been said on the Bench, that 
there is no sound reason for such a rule,' and the very existence of the 
exceptional class of cases shows that there is no practical difficulty 
in dispensing with it. In the meantime, its operation produces great 
injustice, as it enables a party, upon a technical legal rule, to violate 
the lima fide import of his own contract, and to evade his onerous and 
important obligation to enter into a submission, just when the very 
case has arisen for which that contract was meant to provide Nor is 
it possible for the parties, by any agreement of theirs, to protect 
themselves against this eventual risk, so long as they do not name 
arbiters at the outset of their contract But it may obviously be 
highly imprudent, at entering into a contract of partnership (for in- 
stance), which is to endure for a term of years, to name a specific 
individual in the contract, who shall be intrusted with the high 
powers of an arbiter in dealing with disputes which may emei'ge only 
after many years have elapsed. In the interval, events may have 
occurred which would render it very unsuitable that that individual 
should be the arbiter ; and which yet may not constitute any sufficient 
legal ground of objection against him, if he has once been named in 
the contract It may therefore be justly regarded by many men as 
an indiscreet act, to name an individual arbiter in such circumstances 
as those now referred to. But unless this is done, the parties cannot, 
in the existing state of the law, secure for themselves, when enteriug 
into partnership, the important protection of a valid mutual obliga- 
tion, which shall constrain them, when the event arrives, to submit 
any emerging disputes to arbitration. 

811. The existence of this defect in the law is in so far a reproach 
to it, that it deprives the lieges of important assistance and protection 

1 SuprOy sec. 129 etseq, 

2 Per L. Mackenzie, ia Smith, Feb. 28, 1843, 5 D. 749. See also observation 
of L. Cockbum, at the close of his Note, in Smith, ibid. 
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to their interests^ which the law, by a slight practical amendment, 
might easily be made to a£ford. The alleged reason why an obliga* 
tion to submit disputes is left inoperative, if it names no individual 
arbiters, has been said to be, that it is impossible to compel a party, 
who has undertaken such an obligation, to discover, at any given time, 
an individual in whom he can repose that high confidence and trust 
which belong to an arbiter's office. It may well be doubted whether 
this ia not, generally, a chimerical difficulty, resorted to for the pur- 
pose of evading an onerous obligation. But wherever the difficulty, 
either truly or falsely, is alleged to exist, the remedy should be applied 
which is employed in the Lands Clauses Act, sec. 27, when arbiters 
fail to name an oversman. Either party may then apply to the Court 
to name an oversman. In like manner, if, after two parties have 
deliberately bound themselves to submit their disputes to arbitration, 
one of these same parties, on the emergence of disputes, alleges that 
he cannot find an arbiter to his mind, it should be made competent to 
the other party to apply to the Court of Session, or to the Sheriff, as 
Judge-Ordinary of the bounds, to name an arbiter, instead of the 
defaulting party. This would insure the careful appointment of an 
impartial person ; and the defaulting party could have no reason to 
complain. In fact, the existence of such a remedy as this would 
probably make the instances very few, in which each of the parties 
would not promptly name an arbiter for himself.^ 

812. This same practical remedy, besides being employed, as just 
noticed, in the Lands Clauses Act, is also resorted to in England, in 
the Common Law Procedure Act, 17 and 18 Vict. c. 125, sec. 12. It 
has existed in France at least since the time of Louis xiv.^ Had it 
been likewise in existence in Scotland, there are numeroas cases of 
flagrant injustice which it would have prevented ; and there must be 
cases without number, in which parties would have been thereby 
enabled, at entering into partnerships or other contracts for a term of 
years, to provide for the protection of most important interests, in a 
manner much more safe and satisfactory for themselves, than the 
existing state of the law makes it possible for them, even by the exer- 
cise of the highest prudence, to accomplish. 

^ See also sec 9 of the same Act, which provides, that where two valnaAors 
disagree, either of the parties may apply to the Sheriff to name a valuator, on 
whom it then deTolves to fix the valaation. 

' '' Ces arbitres doivent dtre convenua et nomm^ par les parties : firate par 
quelqu'one d*elles d'en nommer, le Juge en nomme un poor elle." — Ordonnaace de 
1673, tit 4, art 9. 

'' Si, avant que les arbitres aient rendu lenr r^ement, l\in desdits arbitrea 
▼lent k mourir, I'Ordonnance veat que la partie qui I'a nomm^, en nomme un 
autre k sa place ; on le Jnge, k son refns." — Ibid,^ art 10. 

Pothier, Traits du Contrat de Soci^t^, Chap. vii. Art. iv. De raclion pro socio, 
sec. 136 (4to ed., 1781, torn. iL 582). 
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813. There are other provisions of the statutory code, however, 
which are less eligible than that which sanctions the judicial nomina- 
tion of an oversman to be made, in default of the arbiter's doing so. 
It is declared (sea 29), that if one of two arbiters either refuses, or 
for seven days neglects, to act, the other shall act with all the powers 
of a sole arbiter. It seems difficult to reconcile this rule with justice 
or sound policy. It may happen, from various causes, without any 
fault of the party himself, that the arbiter named by him shaU refuse, 
or shall for a few days n^lect, to act, pending the reference. It seems 
a harsh and injurious result for the party who named him, that, de 
piano, his interests are, in that event, to be placed in the hands of the 
arbiter named by his opponent, who may often, as already noticed, be 
influenced by a decided bias, which will be highly injurious, even 
although the arbiter be honestly unconscious of its existence. There 
does not appear to be any adequate ground for subjecting an innocent 
party to such a hardship. The easy remedy of allowiug an applica- 
tion to the Judge to name an arbiter in place of the defaulter, would 
seem to be preferable to the present statutory rule. 

814. Perhaps also the provision is of too rigorous a character, 
which declares (sec. 25), that when a party fails for seven days, after 
notice, to name a new arbiter in place of an arbiter deceased, etc., the 
surviving arbiter shall be empowered to act as sole arbiter. The 
object of the statutoiy arbitration is, of course, to do justice between 
the parties ; certainly not to visit even a party's default, vindictively. 
But that object would be much more nearly attained by authorising 
the opposite party, in this contingency, to apply to the Court (at the 
expense of the defaulting party) to name an arbiter in lieu of the arbi- 
ter deceased, etc. This would forthwith put the arbitration in good 
working order for all concerned, which is the true end to be aimed at, 
and seems preferable to the sweeping enactment which so summarily 
places the whole interests under submission in the power of a single 
arbiter, who is the nominee of one of the parties, and who may so 
often be influenced, whether consciously or not, by a decided bias, 

, that the commission of marked injustice becomes the probable result 
of such a proceediug. Even if it were matter of moral certainty, 
that every person must, by reasonable exertion, be able, at all times, 
within the limited space of seven days, not only to find a man in 
whom he can fully confide, but also a man who is willing to act as 
arbiter, the provision in question seems of too harsh a character ; but 
as there is no such moral certainty, by any means, the provision has 
a savour of injustice, which should have made the Legislature pause 
before enacting it into a law. 

815. It is an important statutory provision, that the arbitration 
shall not fall by the death of either party (sec. 24). Many ordinaiy 
submissions have fallen from that cause, so as to produce great loss of 
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time and expense, and to leave a lawsuit still behind. But as this 
is a matter which the parties to every submission have full power to 
arrange at their own discretion, it would not seem advisable to make 
any enactment altering the common law on the subject. The statu- 
tory provision (sec. 26), that arbiters shall always name an oversman 
before they enter on the matters referred to them, is very salutary in 
itself, and should be introduced by aU parties into their contracts of 
submission, unless special circumstances induce them, in particular 
instances, to refrain from doing so. But as it is a provision which 
the parties may impose on their arbiters whenever they think it ex- 
pedient to do so, there would not seem to be any ground for legislative 
interference with the common law on this subject. 

816. It is obviously proper in every case to ascertain whether a 
party will accept the office of oversman before the arbiters exercise 
their power of nominating him. This is especially necessary where 
the statute enjoins the nomination to take place " before they enter 
upon the matters referred to them." Accordingly, inattention to this 
precaution has proved fatal to a statutory arbitration. It turned out 
that, when an oversman, who had been didy appointed at the outset, 
was afterwards called on to act, in consequence of the arbiters differ- 
ing in opinion, he refused to accept the office. The statutory period 
of three months thus elapsed without an award. One party then in- 
sisted on commencing the arbitration anew^ naming an arbiter on his 
part, and calling on the opposite party to do the same. But the latter 
objected, that as there had been an arbitration, and a failure to pro- 
nounce an award within the fixed statutory period, the disposal 
of the question of compensation now fell under sec. 35 of the Lands 
Clauses Act, and it must go before a jury. The Court sustained this 
plea.* 

817. The provisions which contemplate rapidity of procedure, and 
also the peculiar terms of the statutory protection of .the award, have 
been already noticed. With regard to the arbiter's statutory powers 
of hearing, leading proof, disposing of expenses, etc., his mode of 
exercising these powers seems to stand in all respects as well^ and in 
some respects on a better footing, under the submission at common 
law. On considering the statutory code, as a whole, particularly the 
limitation which it imposes on the duration of a submission, unless 
both parties shall agree to prorogate it ; the inability of a purely statu- 
tory submission to embi'ace all the interests which the parties may re- 
quire to have adjusted ;^ and Jbhe risk of nullity of the whole procedure 
which may result from the neglect of details which have been sub- 
jected to statutory regulation f it is not difficult to understand why 

^ Anderson, June 3, 1853, 15 D. 713. 

* See observations of L. Pres. M*Neill, in Caled. Ry. Co., infra, sec. 824, 

' See Glasgow, B., and N. Ry. Ck)., m/ra, sec 819. 
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it has so often happened that parties, on entering into submissionB 
with Bailway Companies and others, have avoided the adoption of 
the pure statutory fonnd, and have resorted to a common law submis- 
sion, upon which a certain selected portion only of the statutory pro- 
visions was ingrafted. 

818. Where the statutory period of three months had expired, 
after the commencement of the submission, without any award, it was 
held that the submission had fallen, although one of the parties (a 
Bailway Company) contended that a portion of the time had been 
rendered unavailable, because of an interdict at the instance of the 
other party ; the interdict having been founded on certain faulty pro-r 
cedure on the part of the Company, which they required ultimately 
to abandon.^ 

819. In a strictly statutory submission, there are some imperative 
rules imposed by statute, which cannot be violated without invalidating 
the award. The statute gives no power to the parties, but only to the 
arbiters, to appoint the oversman ; and it requires the arbiters to make 
the appointment befoi)B they enter on the matters submitted. In a 
statutory submission, after Uie arbiters had duly appointed the overs- 
man, the submission was allowed to ML Afterwards, the parties 
renewed the submission. Considerable procedure took place before the 
arbiters, who eventually disagreed, and executed a minute devolving 
the submission ''upon William M'Creath, the oversman already 
appointed by us." An award, thereafter pronoimced by the overs- 
man, was held invalid by the House of Lords (reversing), in respect 
that " the parties, who cannot name the oversman, never can be held 
to name him by naming the arbitrators ;" which was all that had been 
done when the submission was renewed : and further, in respect that 
the arbitrators were bound to have appointed the oversman '' before 
they break ground ; before they proceed to business." ' On these 
grounds, it was held that an appointment of an oversman, which was 
made under circumstances which would have seemed sufficient 
to support it in the case of an ordinary submission, was radi- 
cally invalid in a statutory submission, and his award accordingly 
fell. 

820. It has been observed, with respect to the preceding decision, 
that '' the particular grounds of reversal (which had not been hinted 
at in the proceedings in the Court of Session) were placed, entirely and 
exclusively, on the departure, in that case, from those rules which, in 
all submissions purely statutory^ the Legislature had made imperative" 
And the same doctrine was held inapplicable, where the submission 
was not " one purely and absolutely under the statute, and, conse- 

^ Loing, Nov. 14^ 1846, 9 D. 70 ; and Jan. 19, 1850, 12 D. 481. 
* Per L. Brougham, in Glasgow, B., and N. Ry Co., Aug. 5, 1830, 7 Bell's 
App. 325. 
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qnently, dependent for its effect on the strict observance of the statu- 
tory rule." ^ 

821. There is no incompatibility in the structure of a submission 
which is in part of a statutory character, and in part possessed of the 
attributes of a submission at common law. A submission of a question 
of disputed compensation was made between a BaQway Company 
and a land-proprietor, in which they expressly agreed that the arbi- 
ters should possess the power of prorogating at pleasure, and also that 
the submission should be held to have been entered into under the 
Lands Clauses and the Railways Clauses Acts. After various pro- 
cedure, and a lapse of two years, an award was pronounced, which was 
homologated by decided acts of acquiescence on the part of the BaUway 
Company. Thereafter, the Company having presented a suspension 
of a charge upon the award, it was held that this was barred by their acts 
of homologation and acquiescence. Opinions were, at the same time, 
expressed to the effect, that, even in the case of a submission exclusively 
under the statutes, an award which had been irregularly pronounced 
might be effectually homologated ; and further, that in the present case, 
as the submission gave express power to the arbiters to prorogate at 
pleasure, it could not be the intention of the parties to declare, at the 
same time, that the submission was to be taken literally as a statutory 
arbitration, restricting the period of endurance to the narrow statutory 
limits, as that would imply a plain contradiction id terms ; and that 
the submission, according to its true construction, adopted the provi- 
sions of the statutory arbitration only in so far as not inconsistent 
with the special provisions expressed by the parties in their contract* 

822. The case last mentioned involved a plea of homologation of 
the award, after it had been pronounced. But, in a subsequent case, 
which wafi free of this specialty, it was held by the Court of Session, 
and affirmed in the House of Lords, that the parties may, if they 
think fit, by voluntary agreement^ enter into a submission which shaU 
embody the provisions of a proper statutory submission, in so far as 
the parties choose to adopt them, and, quoad tUtra, shall have the 
ordinary legal attributes of a common submission. Li any such 
instance, however, great care should be taken explicitly to state the 
intention of the parties, so that it may clearly appear to what precise 
extent they adopt the provisions of the statutory and the common- 
law submissions, respectively. Li the case just mentioned, the facts 
raised a question, whether it was the intention of the parties to adopt 
the statutory rule, according to which a submission endures notwith- 

^ Per L. FaUerton, in Dundee, P., and A By. Co., Jan. 31, 1861, 13 D. 552. 
See also Galed. By. Co., Feb. 25, 1857, 10 D. 527 ; and 3 Maoq. 808. 

* Dundee, P., and A By. Co., Jan. 31, 1851, 13 D. 552. The detaik of the case 
inyoWe specialty. But the above views weie expressed by the Judges in disposing 
of it 
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standing the death of a party ; or the common-law rule, by which the 
death of a party causes the fall of any submission, in which no express 
provision has been made to the contrary.^ The Judges in the Court 
of Session differed in opinion on this question ; and as its determina- 
tion affected the validity of the awards the necessity of precision in 
framing so peculiar a submission was made very evident 

823. The details of this case are instructive in this branch of arbi- 
tration procedure. It was a question of disputed compensation for land, 
etc., between a Bailway Company and the proprietor of the lands. 
The submission contained a clause, ** declaring that the said arbiter 
shall conduct the proceedings to follow hereon, and determine the 
matters hereby submitted to him, in strict conformity with the rules 
and regulations, under the provisions and conditions specified in the 
foresaid Act (Lands Clauses Act, 1845), and of the Acts 8 & 9 Vict, 
c. 1 7, and c. 33 (Companies Clauses and Bail ways Clauses Acts)." The 
submission bound the parties to implement both interim and final 
awards. It embraced not merely claims of compensation for land, but 
claims for " accesses,'' eta After repeated prorogations, which were 
executed by the agents of the parties during the first eight months of 
the submission, the parties themselves executed a minute, dated 6th 
and 9th November 1846, by which they "of new submit to the arbi- 
ter the whole matters embraced under the within submission." By 
this minute they homologated the former prorogations, and themselves 
prorogated the time for determining the matters submitted, '' to the 
day of next ;" they also empowered the arbiter to 

make future prorogations " at pleasure." The arbiter executed re- 
peated prorogations, and eventually pronounced an interim award, 
followed by a final award. Before the final award was pronounced, 
the private party died ; immediately on which event, the Company 
insisted (first in a suspension, and afterwards in a reduction) that the 
submission had fallen, contending that if it was a statutory submis- 
sion, it must have fallen by the lapse of more than three months, the 
period to which it was limited by statute ; and if a submission at 
common law, then it fell by the death of the party. They also insisted 
in other objections, noticed in the opinions of the Judges. The heir 
of the party, who had been sisted in the submission on his prede- 
cessor's death, maintained that the submission was not exclusively 
statutoiy, but was an ordinary submission, into which the statutory 
provisions were introduced, so far as not expressly excluded ; and, 
consequently, the statutoiy rule which kept the submission alive, not- 
withstanding a party's death, qualified the submission, and saved it from 
fidling. A majority of the Judges in the Court of Session sustained 
the award, and their judgment was affirmed. In the opinions of the 
Court, several interesting points were considered. 

1 Caledonian Railway Co., Feb. 25, 1857, 19 D. 527. 

2B 
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824. In the reduction of the award, the Bailway Company con- 
tended, inter alia, that the submission could not be statutory, because 
it embraced matters not within a statutory submission, such as a claim 
for accesses ; it gave power to pronounce interim-awards, which (they 
alleged) was not a power within the statute ; and it consented to regis- 
tration of the award for summary diligence, which also was not within 
the statute. L President M'Neill observed : '' I think that this sub- 
mission does go beyond the matters which arbiters are empowered to 
decide under the provisions of the Lands Glauses Act It goes beyond 
the matter of fixing the price, and the compensation to be made gene- 
rally for the taking of land. It embraces, in particular, the matter of 
accesses." " The submission also contains a clause of registration, and 
a clause consenting to letters of homing on six days' charge — conse- 
quences which the statute does not attach to a decree-arbitraL" His 
Lordship then added that he thought ** this was not a strictly statu- 
tory submission," nor understood to be so by the parties. " There is a 
clause in it, that the arbiter shall proceed in conformily with the rules 
and conditions of the statuta I know nothing in the common law of 
Scotland, in regard to submissions, which would prevent the parties 
from introducing a condition of that kind into a submission, although 
they did not hold it to be a strictly statutory submission. They 
might choose to limit the period for issuing the award to three months. 
They might choose to provide, in that way, that the submission should 
not fall by the death of one of the parties." '' I think the parties im- 
ported into the submission all these conditions of the Lands Clauses 
Act, but that they had power to relax these by mutual consent. They 
did relax the condition as to the necessity of deciding within three 
months, but they did not depart from the provision which preserves 
the submission alive, notwithstanding the death of one of the parties.'* 
His Lordship also observed that he gave no opinion on the competency 
of parties prorogating a strictly statutory submission, or reviving it 
after the three months had elapsed. After repelling, inter alia, a plea 
of ultra vires, which was rested on the allegation that the arbiter had 
unduly awarded certain contingent and prospective damages, his 
Lordship stated, in conclusion, that he was " of opinion that the sub- 
mission was truly not a statutory submission. I think that the parties 
were entitled to attach to it the conditions which the statute provides 
for the mode of conducting such submissions, and entitled to depart 
from these conditions by mutual agreement, if they chose ; that they 
did attach these conditions, and did depart from some of them, but 
not from others; and therefore that the decree-arbitral is not re- 
ducible on any ground here stated." His Lordship held the case of 
the Glasgow, B., and N. Bail way Co. (supra, sec. 819) to be inappli- 
cable. 

825. L Ivory and L. Curriehill agreed with the Lord President ; 
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L. Ivory observiDg, on the question as to the effect of the death of 
the party, that he held the statutory rule to have been imported into 
the submission by the agre.ement of parties ; but that, independently 
of this, as the facts of the case involved a sale of land, coupled with 
the ceding of possession of the land, and its being irrevocably altered 
in its condition, the submission to fix a price was truly anciUaiy to 
this contract of sale, and even at common law would not have fallen 
by the death of a party. His Lordship also observed, that, as the 
case was presented to the Court, it did not appear necessary to decide 
whether the submission would have been valid, if the landowner had 
been shown to be an heir of entaU ; but that, even if the fact were so, 
he inclined to think (though not prepared to express any absolute 
opinion) that the submission might have been sustained, as being 
" one of those agreements which the seventh section (of the Lands 
Clauses Act) authorises." 

826. L. Deas dissented ; observing, inter alia, that if it were to be 
held that the parties, by giving the submission an endurance beyond 
the statutory period, had converted it into a common-law submission, 
then it seemed to follow that the whole question of endurance of the 
submission was to be dealt with at common law, and consequently that 
the submission fell on the party's death.^ 

827. In the House of Lords opinions were expressed, inter alia 
respecting the power of parties to prorogate a strictly statutory submis- 
sion ; the effect of the death of a party-submitter in the circumstances 
of the present case ; the alleged excess of power, by the award of pro- 
spective or contingent damages ; and the power of an arbiter to remit 
to a man of skill In moving the judgment of affirmance, L. Campbell, 
C, observed, with respect to the question whether the submission was 
properly statutory or not : '' I am clearly of opinion, that whatever 
view is taken of the nature of the submission, the authority of the 
arbiter continued in full vigour down to the time when he executed 
the final decreet-arbitraL The 35th section of 8 & 9 Yict c. 19, 
says that, * if, when the matter shall have been referred to arbitration, 
ifhe arbiters, or their umpire, shall, for three months, have failed to 
make their or his award, the question of compensation shall be settled 
by the verdict of a jury/ But this is merely a power given for the 
advantage of the parties, enabling either party to obtain a settlement 
of the compensation by a jury, in case of improper delay in the arbi- 
tration ; and this disadvantage parties might renounce. It could not 
possibly have been the intention of the Legislature to prohibit the 
parties from enlarging the time for making the award for a week« if, 
at the expiration of three months from the date of the submission, the 
arbiters, after great labour bestowed and heavy expense incurred, 

^ Affd. Mar. 23, 1860, 3 Maoq. 808. See this case abo noticed, mpra^ p. 123, 
note 3. 
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required a few days more to complete their inquiries and perfect their 
calculation& It 8e^m8 to me absurd to suppose (as was suggested), 
that this enlargement could only take place once for three months. 
Neither the statute, nor common law, nor common sense, imposes such a 
limit on the power/' ^ *' The enlargement of the 6th and 9 th November 
1846 amounted to a fresh submission, giving the arbiter in the most ex- 
press language, 'at his pleasure, power further to enlarge the time, both 
parties binding and obliging themselves to acquiesce in and fulfil his 
award, and homologating and confirming the bygone prorogations/" 

828. With respect to the plea founded on the death of one of the 
parties, L. Campbell observed that^ '' if this was merely a conventional, 
or common-^law submission, the int^tion of the parties was to include 
in it the provision of the statute, that it should not determine by the 
death of the landowner who was claipiing the value of his land taken 
by the Company, and compeusation for the damage done to the rest 
of his estate, by the severance and \he works which the Company 
had constructed, and were about to construct, under the powers of 
their special Act The arbiter was in the situation of a person 
appointed by vendor and purchaser, to fix the value and price of an 
estote sold. And the case of Lord Selkirk v. Nasmy th ^ clearly shows 
that when there is any such reference, it is, by the law of Scotlan(](^ 
to. proceed notwithstanding the death of one of the parties." 

829. Begarding the plea founded on alleged excess of power by 
the arbiter, L. Campbell observed : '^ The chief objection was made 
to the award of compensation for damage likely to be sustained, in 
future, from the water of the Clyde being penned back by the works 
of the Company^ and thereby damaging the land of the claimant. 
It was contended that such prospective damage could not properly be 
included in the award ; and that if any such damage should arise, the 
proper remedy would be an action against the Company. But I am. 
of opinion that the arbiter was bound to take into his consideration 
the damage to the land of the claimant, likely to be produced by the 
works which the Company were authorised to construct and were 
constructing, by virtue of an Act of Parliament ; and that no fature 
action could be brought against the Company, except for negligence 
in the original construction of these works, or in the manner in which 
these works were kept in repair.** ' '' It would, indeed, have been 
strange, if, although the mound which the appellants were construct- 
ing across the valley of the Clyde, under the powers of the Act of 
Parliament, would certainly force back the water, to the injury of the 

^ Galed. Bj. Co., Mar. 23, 1860, 3 Maoq. 810. [See also Mackenzie v. InTemess 
and Aberdeen RaO. Co., Jane 9, 1866, 4 Macph. 810, where it was doubted by 
Lords Deaa and Ardmillan, whether the parties could competently prorogate or 
renew a statatoiy sabmission when one of them was an heir of entail] 

> Jan. 17, 1778 (627), HaiW Dec. 780. » Galed. By. Co., 3 Maoq. 8131 



R VI. c. xiil] statutory abbitbation. 389 

Glaimaat's land, every time the Clyde was in flood, and there was a 
moral certainty that tiie Clyde would periodically be in flood, the 
damage likely to be done could not be calculated and included in the 
compensation once for all to be awarded ; and if the remedy intended 
for him was a fresh arbitration, toties guotiea, when the flood came 
down." * 

830. L. Campbell likewise repelled the objection '' made to com- 
pensation being given for prospective damage to land of the claimant's 
injuriously affected, not confining the claim to the land which the 
Company were entitled to purchase* But I think that the right to 
compensation extends to any land of the claimant iigured by the 
severance of that which is purchased, or by the works which the 
Company are authorised to construct ; and the test is, whether the 
land which the claimant retaios, can be proved to be injuriously 
affected by this severance, or by these works. The right to compen- 
sation depends on ' cause and effect,' not on distance or proximity.'*' 
Lords Cranworth, Wensleydale, and Eingsdown concurred with the 
Lord Chancellor.' 

83 L In another case, a question of difficulty arose, whether a sub- 
mission, which, as originally framed, expressly contemplated statutory 
procedure, was changed into an ordinary common-law submission by 
the terms in which the parties proceeded to revise and carry on the 
submission after it had lapsed. The parties had not only renewed 
the fallen submission, but further added words which, taken per se, 
imported a new contract of submissioa It would appear that, in 
such circumstances, where the parties intend, in the new submission, 
to continue any special statutory provision which is restrictive of the 
common law, they require to express such intention in terms so clear 
as to place it beyond all doubt. 

832. A Bailway Company and a tenant submitted two claims of 
damages at the tenant's instance, one of which only was competent 
under a purely statutory submission. They expressly limited the 
endurance of the submission to three months, and declared ** that 
this submission shall be held to have been entered into, under and by 
virtue of 8 Vict, a 19 (Lands Clauses (Scotland) Act) ; and the said 
arbiters and oversman, and the said parties hereto, shall, under this 
submission, have the powers and privileges and rights conferred on 
them by the said Act" After the arbiters had named an oversman, 
and adopted certain procedure, the submission fell by the lapse of 
three months, without an awanL The parties then indorsed a minute 

> Caled. Rj. Co., 3 Maoq. 814. 

* Ibid, 815. For other topics adyeried to, see opinion. Mr. Maoqaeen's report of 
tins caae was not quoted iuprcLy p. 224, note, etc, as it had not been published at 
the tune when these sheets were passing through the press. See «t«pra, p. 224, 
opinion of L. Wensleydale as to an arbiter's power to remit to a man of skiU. 
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on the submission, whereby they ** renew the within 8tibnii88ion» and 
empower the arbiters and overpman before named, to proceed in and 
determine the matters submitted, in the same way as if such submis- 
sion had never expired : And further, the said parties-submitters do 
hereby, of new, submit and refer to the amicable decision, final sen- 
tence, and decreet-arbitral to be given forth and pronounced by the 
said Hugh Watson and Peter Christie, as the arbiters appointed by 
the parties, and in case of difference of opinion between the said 
arbiters, to the said James Home as oversman, the whole claims of 
the parties, as especially mentioned in the within written submis- 
sion." Certain further procedure then followed, but three months 
again elapsed without an award. For some short time thereafter, 
orders were made by the arbiters, which were obeyed by the parties. 
Notes of opinion were then issued by the arbiters, which the tenant 
considered unfavourable. He thereupon raised a wakening of an 
action of damages, which embraced one of the two claims which had 
been submitted. The Bail way Company pleaded that the action was 
included in the submission, which was still pending, because the new 
submission was made at common law, and contained no limit of en- 
durance ; so that it would subsist for forty years, if an award was 
not sooner pronounced. The tenant answered, that the renewal in-^ 
dorsed on the submission was a mere repetition, idem per idem, of the 
original submission, including therefore a special reference to the 
statute, and an express limitation of endurance to three months ; and 
that any acts of alleged homologation were entirely inadequate to 
rear up a submission of forty years' endurance, if the renewed sub- 
mission, independently of such acts, was only to last for three 
months. The question came under the consideration of five Judges, 
three of whom held that the new submission was a submission which 
contemplated common-law procedure only. It contained a substan- 
tive submission de tiovo, over and above a separate clause of renewal 
of the original submission ; and it appointed not only the arbiters, 
but also the oversman, which last could not be done by the parties 
in a statutory submission. It had also embraced, bom the firsts a 
claim which was not competent in a purely statutory submission. It 
was, therefore, substantially a new submission at common law, and 
must last for forty years, unless an award were sooner pronounced, as 
it contained no limit of endurance. Two of the Judges held that, 
according to the true understanding of the parties, the original sub- 
mission had just been repeated over again, for a term of three months ; 
and that any acts of alleged homologation were quite insufficient to 
rear up a submission with an endurance of forty years. The Court, 
by a majority, held the submission to be still subsisting; and the 
action in Court to be consequently excluded.^ 

^ HiU, July 16, 1852, 14 D. 1034. 
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833. When a party, interested in lands taken by a Bailway Com- 
pany, entered into a submission for adjusting the amount of compen- 
sation to be paid to him, but the submission proved abortive, it was 
held, that whether the submission was considered as a statutory arbi« 
tration, or as an ordinary submission, it did not preclude the party 
from taking the measures provided by the 36th section of the Lands 
Glauses Act (8 & 9 Vict. c. 19), for the purpose of obtaining the 
verdict of a jury upon his claim,^ unless it should be otherwise ad* 
justed in one of the modes contemplated by that section. 

834. But after two successive submissions between a tenant and 
a Bailway Company, in both of which the tenant had recovered claims 
of damages, in respect of successive portions of his farm having been 
taken by the Company, the Court granted an interdict against his 
proceeding, under the Lands Clauses Act, to seek a trial by jury for 
the purpose of disposing of claims, which either were, or should have 
been, stated by the tenant under the previous submissions. It was 
at the same time observed, that the Court ** could not, under any cir- 
cumstances, make the question, what fell under a submission, an 
inquiry before a jury."' 

836. The powers of a referee, named in a statute, came under the 
consideration of the Court in a recent cas& A private Act provided 
that a railway should be completed, under the superintendence and to 
the satisfaction of an engineer therein named ; and that, when com- 
pleted, it should be taken in lease, at the annual rate of four per 
cent on such a sum of outlay as should be ascertained and fixed by 
the said engineer^ The outlay was to embrace the cost of pro- 
curing the Act, and making t)ie line. It was held, from the terms of 
the Act, that the legal character of the engineer was truly that of a 
Statutory referee* His decision, fixing the amount on which the 
foresaid annual interest was to be paid, was therefore held to be as 
unchallengeable as the award of an arbiter ; and the question is 
reported to have been mooted, whether even a plea of the engineer 
having exceeded his powers, could be entertained in the case of a 
statutory referee.* 

836. With respect to the class of questions which may competently 
be brought before the Statutory tribunal appointed under the Lands 
Clauses and Bailways Clauses (Scotland) Acts,^ it was observed, in a 
recent case, by L. Campbell, C, and concurred in by Lords Wensleydale 
and Chelmsford, " That this statutory tribunal is only established to 
give compensation for losses sustained, in consequence of what the 
Bailway Company may do lawfully under the powers which the Legis- 

1 Falconer, Jan. 29, 1853, 15 D. 352. 

« Per L. J. aerk Hope, in N. Brit. By. Co., June 4, 1852, 14 D. 832. 
3 Stirling and Donfermline By. Co., July 11, 1856, 18 D. 1230. 
* 8 & 9 Vict c. 19 ; 8 & 9 Vict. c. 33. 
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lature has conferred upon them ; and that, for anything done in ex- 
cess of these powers, or contrary to what the Legislature, in conferring 
these powers, has commanded, the proper remedy is a common-law 
action in the Common Law Courts.'' The ohservation was applied to 
a case in which it was alleged against a Bttlway Company, that^ after 
having rendered a private railway impassable, they had failed to im- 
plement their statutory ^ obligation to restore, or provide a substitute 
for, the private railway, within twelve months. A plea was stated, in 
defence, " that the pursuer was confined for a remedy to the statutory 
tribunal which the Legislature has provided, where losses are sustained 
in the formation of railways.^ The plea was repelled; the Lord 
Chancellor observing, '' That the Company were guilty of a wrong in 
disobeying the Act of Parliament, which requires the restoration of 
the pursuer's branch railway ; and for this wrong they are liable to 
4n action ex delicto.'*^ 

837. It would appear that yearly tenants, seeking compensation 
for injury done by a Railway Company, in the execution of their works, 
are not entitled to compel the Company to submit the question to 
statutoiy arbitration, but must make their application to the Sheriff 
Where a railway was carried across a stream, a claim of compensa- 
tion was made by the occupants of a bleachfield and dyework using 
the stream, who alleged that the water had been polluted by the 
operations of the Company, during the construction of their line, so 
as to be rendered unfit for the purposes of bleaching or dyeing. The 
claimants were tenants from year to year. Their premises were 
situated at a considerable distanoe below the point at which the 
stream was crossed by the railway. The claimants commenced the 
procedure, requisite for having the question of compensation disposed 
of by arbitration, under the Lands Clauses, etc.. Acts. The Bailway 
Company then presented a note of suspension and interdict, main- 
taining, that as the claimants were merely tenants from year to year, 
they had no right to insist* upon arbitiution procedure, but were 
bound to apply to the Sheriff under sec. 114 of the Lands Clauses 
Act. This plea was sustained, although the claimants contended 
that, by the express terms of sec. 114^ it only applied to cases where 
the tenant " required to give up possession of any lands " occupied 
by him, which they had not been required to do. The section was 
held to apply to the case, and it was observed that the claimants 
must be dealt with as tenants from year to year, and must seek re- 
lief under the provisions of the Lands Clauses Act applicable to 
yearly tenants ; and, if well founded in fact, the claim is to be settled 
as provided in the 114th section of that Act, which declares that the 

1 8 & 9 Vict c. 33, sec 49. 

> Caled. Ry. Co., Aug. 3, 1860 ; 3 Macq. 838 ; July 2, 1869, 21 D. 1108. See 
also Samuel, Mar. 3, 1849, 11 D. 968. 
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compensation for damage done to yearly tenants^ and the amount of 
such compensation, shall be determined by the SherifiT, in case the 
parties differ." * 

838. Questions of dif&culty have occasionally arisen respecting 
arbitration procedure, conducted in terms of rules which the Legis- 
lature authorised Friendly Societies to render compulsory on their 
members. By 33 Geo. m. c. 54 (now repealed), a Friendly Society, 
being empowered to make rules, not repugnant to the common law, 
was held entitled to make a rule that all disputes between the mem- 
bers, or between the Society and the widows of deceased members, 
should be settled by arbitration, to the exclusion of Courts of law.^ 
This was held, although, in one instance, all the referees were to be 
members of the Society ; and although the widow of a member, in- 
sisting in a disputed claim against the Society, objected that any 
rule must be repugnant to the common law, and therefore invalid, 
which made a party (the members of the Society) the judge in his 
own cause, by imposing him on the opposite party, as a compulsory 
referee.* 

839. Among the various statutes which have prescribed arbitra- 
tion procedure for determining certain special classes of cases, it may 
be noticed that the Act 1 & 2 Vict c. 98, for the conveyance of 
mails by railways, provides that any dispute r^arding the compensa- 
tion to be paid to the Eailway for the conveyance of the mails, is to 
be settled by arbitration.^ By 7 & 8 Vict a 85, which enables the 

« 

^ Per L. J. Clerk Hope, the other Judges concairing, in Caled. By. Co., Jan. 27, 
1855, 17 D. 312. 

> Cooper, Mar. 11, 1825, 3 S. 454 ; Manson, June 5, 1840, 8 D. 1015. 

' L. Moncreiff expressed great difficulty respecting this decision. Mauson, 
supra. See 18 & 19 Vict, c 63 [now repealed], requiring the rules of Friendly 
Societies to be now approved and certified by the statutory Registrar. See also 
23 & 24 Yictk a 58 [also now repealed. With regard to tiie settlement of dis- 
putes, see Friendly Societies Act (1875), 38 & 39 Vict a 60, sees. 22 and 30, 
{ 10. The last mentioned provision neutralises in certain limited cases the effect of 
an objectionable rule of the kind mentioned in the text. Oenerally, however, such a 
rule may still be competently made under sec. 22 of the above Act, and under sec. 34 
of the Building Societies Act (1874), 37 & 38 Vict, c 42 ; but it is worthy of note 
that the last named section provides, that, where the rules of the society direct dis- 
putes to be referred to arbitration, without prescribing a mode of electing arbiters, 
a general meeting of the society shall appoint arbitrators who are ^'not beneficially 
interested, either directly or indirectly, in its funds." — ^In the recent case of 
M'Keman v. Greenock Lodge of Operative Masons, March 19, 1873, 11 Macph. 
548, L. Deas observed, that, even where the jurisdiction of the Court is excluded 
by the rules of a friendly society, the Court might in certain cases interfere to 
compel its strict observance of these rules. In Davie v. Friendly Society of Colin- 
ton, Nov. 10, 1870, 9 Macph. 96, it was held that a question of law did not &11 
within a rule providing for the settlement of disputes by arbitration. See also 
Pratt's Law of Friendly Societies, by Brabrook (9th ed., 1876), pp. 164-168 ; Davis 
on Building Societies (2d ed., 1874), pp. 148-164. 

* Sees. 6, 7, 9, 16, 17, 18. 
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Lords CommiBsiooeTs of the Tieasuiy, in certain circumstances, to 
become the purchasers of railways, it is provided, sea 2, that the Bail- 
way Company may require the price to be adjusted by arbitratioa. 
If disputes arise between a Bailway Company and the owner of any 
locomotive engine, or ofany carriage using their line, respectii^ the 
fitness of such engine or carriage for being used on the nulway, it is 
provided by 8 & 9 Vict, c 33,* that such dispute shall be settled 
by arbitration. Still more recently, the Act 22 & 23 Vict c. 59, 
has been passed for enabling Sailway Companies to settle their 
differences with other Companies by arbitration. The mode of arbi- 
tration, which is made applicable, by the Master and Workman Act, 
to a lai^o class of important questions, has been already shortly 
noticed.' There are other statutes, not easily admitting of enumera- 
tion, which, by supporting arbitration procedure in particular depart- 
ments, afford ample proof of the practical utility of that extra-judicial 
tribunal, and of the h^h importance attached to it by the L^isiatuie.^ 



CHAPTER XIV. 

FOREIGN AWABD. 

810. A roKEiGH submission and award, taken together, being Just 
a foreign personal contract, will be held valid in Scotland, provided 
that they have been so executed as to be valid according to the lex loci 
contTocttis.* This is an exemplification of the general rule of inter- 
national law, stated by Erskine, that "all personal obligations or 
contracts, entered into accordii^ to the law of the place where they 
are signed, or, as it is expressed in tiie Soman law, Mcundum legem. 
domidlii vel lod contractus, are deemed as effectual, when they come 
to receive execution in Scotland, as if they had been perfected in the 
Scottish form." ' 

■ Seci. 106, 110. * jSupro, p. 9. * [See note 8, p. 374.] 

* " The decree (ubltrd) baring been made ont of Scotland, and in Bnglanil , it 
would, locording to the law of Scotland in saeh a caw, be, in my opinion, anfficient 
to give it Taliditf , that it vu veil and duly made, in confonnity to the inleB of the 
law of England, applicable to saoh an inBtniment.'' — Pei L. Wood, in E. of Hope- 
tonn, infra, sec 848. A large m^oritf of the Court ooncnired in the view thus 
expteesed ; which, moreover, appears to be neceBsarily indnded within the tenus of 
the interlocatoi pronounced by the Court. 

*3Enk. 2.40; StotT'a Confl. (ed.l83C), c S.ieca. S4S and S60[7t)i ed., 1872]; 
La Kne, Feb. 14, 1721 (4461) ; Portoun, Jan. 19, 1610 (44S9) ; Mr. of Balfon, 
July 6, 1673 (4431) j York Bnildings Ca, Jan. 31, 1783 (4472). « Effect wb« Kiren 
to a decree-arbitral prononnoed at the Cape of Good Hope," Dec 9, 1814,I>ennisU)un, 
Buchanan, and Co. Parker's Syn. xxxiv. 113 : e;(cerpt from Note-book of L. Pres. 
Boyle. 
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841. Provided that the award creates nothing but personal obliga-^ 
tions, hific inde, this rule will hold, even although the obligations which 
the award imposes should bind one or other of the parties to execute 
a conveyance, or other deed, affecting Scottish heritage. The mere 
personal obligation, being all that is contracted abroad, may be compe- 
tently proved in Scotland, by producing that written evidence of the 
contract which would be held good in the country where the contract 
was made,^ 

842. But, if the award goes further, and purports directly to affect 
Scottish heritage, it will, to that effect, be invalid in Scotland, unless 
it be executed in such form as the law of Scotland itself requires in 
respect to any deed, executed in Scotland, for the purpose of conveying 
Scottish heritaga This is in accordance with one of the established 
rules of international law, as applicable to all deeds whatever. The 
laws which regulate the forms of deeds directly affecting heritable 
estate within any country, are its own laws alone.' 

843. With respect to the grounds of challenge to which a foreign 
award should be held liable, it would appear that the Scottish Act of 
Regulations 1695, cannot afford the rule, as that has no force extra ter- 
riiarium, and the contract was made beyond its sphere.' But the true 
and legitimate force of every personal contract (including its power of 
resisting legal challenge), should be that (and that only) to which the 
parties mutually agreed, when consenting together and making their 
contract.^ Generally speaking (though not always), they could then 
have in view only the law of the place where the contract was entered 
into, as af&xing to it its legal attributes, including its power of resist- 
ing legal challenge. And if, therefore, in the country where a sub- 

^ GoTan, Dec. 10, 1790 (4476), and Bell's 8yo Cases, 223 ; ConiDghame, July 5, 
1706 (4462). See also obsenrations by L. Curriehill, in E. of Hq>etoun, Mar. 6, 
1856, 18 D. 749 ; and by L. Cowan, Ordinaiy, in note to interlocutor in same case, 
ibid. 745. 

* 3 Erak. 2. 40. ''A writing which is yaUd teeundwn leg0m loci adu$f is valid 
eveiywhere, unless it be a conveyance of real property, situated in a country different 
from that in which the writing is executed." — Per L. Curriehill, in R of Hopetoun, 
tn/ra, sec 848. ** A personal obligation cannot be annulled or varied by change of 
place.' '^ If a man living in England should grant an obligation in the English form 
to give heritable security in Scotland for a debt^ the obligation against his person, 
being vaUd and binding according to the 2ex loci eoniractuif is a good ground upon 
whid^ he may be sued in Scotland in terms of the obligation, — being, in short, a 
binding obligation all the world over." — ^Per L. Pros. Campbell, in Montgomery, 
June 9, 1795, 1 Boss, L. C, 8*. 

* It is true that, in one of the editions of Erskine, there is a note to 4. 3. 35, 
which observes : ** The Act of Beguktions wUl be applied to a decree-arbitral pro- 
nounced in a foreign country, if execution is sought on it in Scotland." But it is 
not thought that any authority exists for this doctrine, and the two cases referred 
to by the annotator do not support it. These cases are noticed tfi/ro, sec. 847, 
note 1. 

* Story's Confl. (ed. 1835), c. 8, sees. 263, 266, eta [7th ed., 1872]. 
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mission and award were executed, the rule prevailed that the award 
should be challengeable for error in judgment on the part of the 
arbiter, it should equally be challengeable on that ground when pro- 
duced in a Scottish Court Otherwise, the original contract of the 
parties, in place of being simply enforced in Scotland, according to 
its own native character and attributes, would be changed upon the 
parties, and a new and modified contract would be imposed upon 
them in its stead, to which they had never mutually agreed. But 
such a result would appear to be contrary to the fundamental prin- 
ciple, that all contract-obligation is based upon the reciprocal consent 
of parties ; and, if so, it would seem to involve some misapplication 
of the principles of international law. If, on the other hand, an 
award was not challengeable by the lex loc% on the ground of the 
arbiter's mere error of judgment, it would, on that account (and not 
because of the Scottish Act of Segulations), appear entitled to receive 
the same full measure of protection when pleaded in a Scottish Court, 
and would be held equally unchallengeable here.^ 

844. In the case of Johnstone,' as reported in the Faculty Collec- 
tion, these views were supported by the course which was adopted by 
the Court. An award which had been pronounced in Holland, under 
a submission which was there entered into, was founded upon in the 
Scottish Courts. It was objected to, and a reduction of it was 
brought, on the head of iniquity, as being ill-founded on the merits ; 
and it was maintained that if this could be shown, to the satisfaction 
of the Scottish Courts, the eomUas gentium could not be carried so far 
as to compel these Courts to become the instruments of injustice, by 
enforcing an award which they were satisfied was erroneous. The 
Court at first found that the award ** was challengeable^ and there- 
fore allowed parties' procurators to be heard upon the merits thereof." 
But afterwards their Lordships held it requisite to ascertain more 
fully the law of Holland, with regard to the privilege there allowed 
in challenging awards. A case was accordingly laid before Dutch 
counsel, who stated that, in HoUand, awards were '^ not challenge- 
able." After considering this opinion, the Court pronounced this 
interlocutor : — '' Bepel the reasons of reduction of the decreet-arbitral; 
assoilzie the defender from that process ; and find the pursuers liable 
to him in the full sums awarded by the decreet-arbitral" 

845. The opinions of the Judges are not given by Mr. Wylde, in 
reporting the case in the Faculty Collection. This is the more to be 
regretted, as it is stated in Hailes' Dec., p. 730, that "on 10th December 
1776, 'the Lords assoilzied' in general; waiving the general pointy 
whether this cause ought to be tried by the law of Holland. As to 
this, Monboddp and President (Dundas) expressed their doubts. I 

^ Story's Confl., sec. 263 (5), etc. ; sec. 267> etc., [7th ed., 1872]. 
* Dec. 13, 1776 (Dicty. Arbn., Appx. 4). 
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have made this memorandtim for preventing any mistake." No note 
of the opinions at this advising is given bj L. Hailes ; but, on 
examining the short note of opinions which were expressed at the 
first advising of the case, on 4th February 1775, and which have been 
preserved by L. Hailes, they indicate that one opinion of Dutch 
counsel had been then obtained, which purported that, according to 
the law of Holland, execution might be allowed to follow on the 
award, upon caution. At this advising, some of the Judges con- 
curred with L. Kennet, who observed : '' I do not see the necessity 
of giving way to the forms of Holland in finding caution." Never- 
theless, the interlocutor of the Court " found that the decreet-arbitral 
is challengeable, but must, in the meantime, be carried into execution. 
Dr. Johnstone finding caution/' 

846. Apparently this interlocutor was fully in accordance with 
the Dutch opinion then before the Court The notes of L Hailes 
further show, that " an additional case and opinion thereon of Dutch 
counsel" had subsequently been obtained, and laid before the Court, 
after which they assoilzied in general, as already noticed. It is this 
last opinion, which, as the Faculty reporter states, "mentioned 
decrees-arbitral not to be challengeable;" adding' that " this opinion 
being laid before the Court, they pronounced an interlocutor, repel- 
ling the reasons of reduction of the decree-arbitral, and assoilzieing 
Dr. Johnstone from that process, and found the executors and trustees 
of Mr. Crawford liable to him in the full sums awarded by the said 
decree-arbitraL" 

847. It may be noticed, also, that the opinion of the L. President 
Dundas, who, as Hailes records, expressed '' doubts" about applying 
the law of Holland, is reported by Hailes, at the first advising, to 
have been thus expressed : '' If the decree-arbitral can be opened, we 
are not bound to observe all the forms of the Courts in Holland. Why 
should we give more force to this decree than to the decree of any 
foreign Court ?" To this L Kames replies : '' A decree of a foreign 
Court is, with us, no more than a judgment, which may be supported 
upon equity ; but there is a difference between a decreet and a eoniraetp 
which is juris gentium.*' It thus appears that the doubt expressed 
by the L. President was incidentally rested upon the hypothesis that 
a decreet-arbitral was not a contract ; and that it may be probably 
inferred that his Lordship would not have hesitated to apply the law 
of Holland, if he had viewed the decree-arbitral as a contract. The only 
other Judge who is mentioned as having, at the last advising, expressed 
a doubt as to applying the law of Holland, was L. Monboddo. The 
ground of his Lordship's doubt is not stated ; but his name is men- 
tioned in immediate conjunction with that of the L President^ and 
not improbably his ground of doubt was the same with that of the 
L. President The Session Papers in this case are not in the Library. 
On the whole, it would seem that the history of the case, when 
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examined, authorises that use of the Faculty Beport of it which is 
made in the text^ 

848. In a recent case, a question was raised, of some apparent 
novelty, regarding the authentication of foreign awards. The award 
was improbative, according to the law of Scotland. It had been 
executed, however, in England ; and, after some discussion, three 
questions were framed, on which their Lordships of the First Division 
consulted the other Judges. 1. Whether the award required to be 
executed according to the forms of the law of Scotland. 2. Whether; 
though not so executed, the Court could enforce an award which 
they " are satisfied is authentic, and does truly and correctly express 
the final decree of the oversman V 3. Whether, in determining on 
the validity of the award, it was necessary to have recourse to the law 
of England ? In dealing with these questions, especially the latter 
two questions, upon general principles, very considerable diversity of 
opinion was expressed by the Judges; several of their Lordships 
holding, that although the award might not be authenticated either 
according to the law of England or of Scotland, it should nevertheless 
be sustained, if the Court, upon examination, were satisfied of its 
genuineness and authenticity. Eventually the Court did not require 
to pronounce a decision disposing of the legal principle thus an- 
nounced, because an opinion was obtained from English counsel, who 
stated that the award was suificiently authenticated according to the 
law of England ; after which the Court repelled the objections founded 
on nonconformity to the law of Scotland, and found that the award 
was sufficiently authenticated.' 

^ In a previous case, where an English award was brought under sospension on 
the head of iniquity, parties were at issue, whether, by the law of Engbuid, such a 
plea was inadmissible, as well as by the law of Scotland. The case was affected by 
some specialties ; inter aUOf the submission was executed in the Scottish form, and 
the award contained a clause of registration for execution in Scotbuid. The Court, 
on considering a proof before answer, held that the alleged iniquity ^ was, at least, 
extremely doubtful,'' and decided the case wper Mam materiem; refusing th« 
suspension, but without stating the precise ground of their judgment — Ochterlony, 
Aug. 8, 1754 (4470). An earlier stage of this ease, under dat^ Not. 16, 1748, is 
reported in Elchies' Arbn. 8, who mentions that the Court were much divided in 
opinion. It will be observed that the case of Johnstone is posterior to Ochterlony. 

s K of Hopetoun, Mar. 6, 1856, 18 D. 739. The mterlocutor of the Court was 
couched in rather peculiar terms. It is not rested specially on the &ct that the 
award was valid by the lex loci; on the contrary, the interlocutor, while it is 
temed so as to include that ground of judgment, is not at all exclusive of the mor^ 
general doctrine, which was elicited from sevenl of the Judges in answering the 
second and third questions above mentioned. It is in these terms: — '*In con- 
formity with the opinions of the majority of the Judges, find that, to give validity 
to a decree-arbitral pronounced by Mr. Taylor (oversman) in England, under the 
submission in question, it was not essential that such decree should be contained in 
an instrument duly authenticated according to the forms which the law of Scotland 
would require in such an instrument, if executed in Scotland ; and that this Court 
can take cognisance of, and competently inteipone its authority to, a decree-arbitral 
contained in an instrument signed by Mr. Taylor in England, which the Court are 
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849. In these circumstanoes, as it cannot be held that the doctrine 
in question has yet been supported by a decision of the Court, and 
as there was much difiference of opinion elicited from the Judges, it 
may be permitted to remark that the doctrine not only appears to be 
novel in itself, but^ if admitted, would seem to infer large conse- 
quences. It would involve the result, that an English award, though 
invalid in point of formality, both by the law of England and by the 
law of Scotland, would nevertheless be held valid, in point of for- 
mality, when pleaded in the Courts of Scotland, in virtue of some 
undefined test of -authentication, which (whatever else it might be) 
was expressly negatived by the municipal laws of both countries. 
Such a doctrine seems scarcely to be reconcilable with the general 
rule laid down by Story, " that all the formalities, proofs, or authen- 
tications of contracts, which are required by the lex loci, are indis- 
pensable to their validity everywhere dse."^ It is only in virtue of 
the eomitcts gentium that a foreign contract, which is not valid by the 
forms of the law of Scotland, is pleadable in the Courts of Scotland 
at alL In the intercourse of nation with nation, it is indeed matter 
of practical necessity, that personal contracts, duly made in one 
country, shall be recognised as valid in another ; 'otherwise, all com- 
merce between the subjects of different kingdoms would be at an end. 
But, in general, every practical purpose is well and safely attained, 
when a foreign Court allows to a foreign contract as much validity 
as that contract would possess in the land of its nativity, by the lex 
lod. It seems beyond the true principle of camitas to go further. In 
fact, it is only when parties in any country, at home or abroad, 
comply with the forms of their own municipal law, when framing 
their contract, that they give satisfiactory proof of their serious in- 
tention to be firmly bound thereby. When they follow an opposite 
course, and neglect the forms of their own municipal law; when 
they only employ such a form of contract as they presumably know 
to be no^ binding, since it is not binding by the lex loci; such proof 
of their intention to be firmly bound by it, is not only wanting, but 
a counter presumption might even be said to arise. And when 
they neither observe the forms of the lex loci, nor the forms of the 
country where the contract is to be executed, it is difficult to see on 
what principle the Courts of the latter country should hold themselves 
either bound or entitled to set up a new, undefined, and uncertain 
standard of authentication, which may apparently vary in each succes- 
sive case, for the purpose of determining by that fluctuating standard 
the validity of important contracts. It would seem, with deference, 
to deserve consideration, whether the tendency of such a doctrine was 

satisfied is aathentic, and does tmlj and oorrecily express the final decision of the 
oversman, although such instrament is not authenticated according to any forms 
other than have been obserred in regard to the instrument in question." 
1 Confl., c. 8, sec. 260, [7th ed., 1872]. 
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consistent with the maintenance of international law upon a soie and 
firm foundation. 

850. In determining how far the lex loci is fairly applicable in 
sustaining the validity of a contract, in point of authentication, the 
circumstance whether the parties, at entering into the contract, con- 
templated that it was to receire execution in another country, as well 
as various other analogous circumstances, have been often taken into 
view. In the recent case of the Earl of Hopetoun, just adverted to, a 
question arose as to the authentication of an award pronounced by an 
arbiter in England, acting under a submission which was framed in 
the Scottish form, and in which the parties were a Scottish proprietor 
and his tenants, under certain mineral leases. Various important 
features of the transaction, having a Scottish aspect, presented them- 
selves, which were pressed on the attention of the Court, in support 
of the plea that the award was invalid, in consequence of not being 
authenticated in the form required by the law of Scotland. These, 
however, were not held sufficient to prevent the international rule from 
appl}ring, which dispensed with the observance of Scottish forms, in 
framing an award in England. The circumstances above referred to 
were recapitulated in the opinion delivered by L. Curriehill in the 
following terms : " The submission upon which the decrees-arbitral 
proceed is an instrument duly authenticated by the solemnities pre- 
scribed by the law of Scotland ; by expressly providing for the mode 
in which the arbiter was to ascertain the law of Scotland, the sub- 
mitters showed their own understanding that the questions in dispute 
depended, to some extent, on that law ; the deed of submission con- 
tains a warrant by the parties-submitters to record the decree-arbitral 
to be pronounced thereon, in the Books of Council and Session, 
for the purpose, inter cUia, of execution by diligence in the Scottish 
form proceeding thereon ; the subject of the leases and agreements out 
of which the questions to. be decided had arisen, was situated in Scot- 
land ; Scotland is the country in which the decrees, so far at least as 
they relate ad fcusta prcesianda, behove to be executed ; and the 
decrees contain clauses directing them to be registered, in terms and 
for the purposes specified in the deed of submission. As already 
stated, these circumstances do not appear to me to import an agree- 
ment between the parties, that the instrument containing the decreet- 
arbitral should be authenticated by the English arbiter, with the 
Scottish solemnitie&" In this view the Court necessarily concurred, 
when they pronounced the interlocutor above quoted, sustaining the 
award as duly authenticated. 

851. On the whole, when a foreign award is viewed in its true 
light, of being a personal contract, it would not appear that any greater 
difficulties should occur in determining questions as to the enforce- 
ment of it in Scotland, than are found to occur in the enforcement of 
any other foreign personal contract here. 
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No. I. 

EXAMPLE OF A COMMON FOBM OF GBNEEAL SUBMISSION TO A SOLE 

AEBITER. 

We,^ a. B. (designed), on the one part, and C. D. (de8igned)>oii the other 
part, have submitted and referred, as we hereby submit and refer, all 
claims, disputes, questions, and differences, presently depending and 
subsisting between us, to the amicable decision, final sentence, and 
decree-arbitral, to be pronounced and given forth by Y. Z. (designed), 5 
arbiter mutually chosen by us; with power to the said arbiter to 
receive claims, take all manner of probation which he may think 
necessary, by writ, witnesses, or oath of party, for deciding the matters 
hereby submitted, and to hear parties thereon ; as also to decern 
against either party, in whole or in part, for payment of the expenses 10 
which may be incurred by the other party under this submission, 
including the remuneration of the clerk to the submission ; as also 
including the expense of the deed of submission itself, and of the 
decree or decreee-«i*bitral to follow hereon, and of the registoktion of 
the same, respectively ; and whatever the said arbiter sh^l determine 15 
in the premises, in whole or in part, by decree or decrees-arbitral, 
whether interim or final, to be pronounced by him between and the 
day of next, or on or before any other day to which 

he may prorogate this submission, which he is hereby empowered to 
do at pleasure, we bind and oblige ourselves, and our respective heirs, 20 
executors, and successors, to acquiesce in, implement, and fulfil to 
each other, under the penalty of pounds sterling, to be paid 

by the party failing to the party observing, or willing to observe, the 
same, over and above performance : And it is hereby declared, that 
although either or both of us, the said A. B. and G. D., shall die during 25 
the dependence of the present submission, the same shall nevertheless 
continue in full force, and be, with the decree or decrees-arbiti'al to be 

^ The pftriies-Bttbmitten are frequently set forth in the Hwrd penK>n, In plaoe of 
the f/nty as in the example of the special submiaaion, infra^ p. 409. But aome pro* 
visiona of a submiaaion may apparently be expreaaed with more ancdnctneaa and 
precision when the partiea speak in the first peraon. 
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pTonoliDced as aforesaid, binding upon the heirs and representatives 
of the party or parties deceasing ; the said arbiter being hereby em- 
powered to proceed with this submission, notwithstanding the death 
of either party, or of both parties, as aforesaid -} And further, we 
5 hereby agree, that in case no final decree-arbitral shall follow here- 
upon, all probation to be taken by the said arbiter shall be held and 
received as legal probation, qtuirUum et quale, in any after submission 
or process at law between us, or our respective foresaids, touching the 
premises : And we consent to the registration hereof, and of the pro- 
10 rogations, and decree or decrees-arbitral, to follow hereon, for preserva- 
tion and execution. — In witness whereof, these presents, written upon 
this and the {three, or other number) preceding pages of stamped 
paper, by M. K (designed), are subscribed by us at {Edinburgh, or other 
place), the {first, or other) day of {July, or other month), eighteen 
15 hundred and {severUy-eight, or other) years, before these witnesses, 
E. F. (designed), and G. H. (designed). 

(Signed) A. B. 
(Signed) E. F., witness. (Signed) C. D. 

(Signed) G. H., witness. 



No. II. 

EXAMPLES OF SOKE VARIATIONS ON THE ABOVE BTTLE, WHICH ARE 

OF FREQUENT OCCURRENCE. 

1. Heritable Bights, 

Where heritable rights and interests, as well as moveable, are to 
be brought before the arbiter, it would seem advisable to add, after the 
word " differences " (p. 403, L 3), the following or similar words : 
" heritable or moveable, real or personal." 

2. Proof upon Commission. 

If it be desired to give express power to the arbiter to take proof 
upon commission (see supra, p. 161), the following words may be 
introduced immediately after the word " thereon " (p. 403, L 9) : '' the 
said arbiter being hereby empowered to take the proof foresaid^ in so 
far as it shall seem to him to be expedient, by means of a commis- 
sioner, duly authorised by him to that effect; with power also to 
decern," etc. 

^ A prorision is occasionally introduced here, to the effect that the mibmiflsion 
shall not fall by the bankmptcy of either ^aitj ; but this ia unnecessary, as the 
submission remains in force by the ordinary course of law, without any such 
pTorision. The clause had originally been inserted at a time when the effect of a 
party's bankruptcy had not yet been settled. 



APPENDIX. 405 

3. Employment of Men of Skill 

If the parties farther wish to give special power to the Arbiter to 
call in the aid of men of skill, in place of leaving that matter to rest 
on his implied powers, the following claujse may be immediately sub- 
joined to that last mentioned: ''and being farther empowered to 
make such remits to men of skill as he may find necessary, in duly 
preparing himself for the performance of his duty as arbiter foresaid ; 
with power also to the said C. to decern," etc. 

4. No Power to pronounce Part or Interim- Awards, 

Where it is not intended to give power to the arbiter to pronounce 
part-awards, or interim-awards, but only a final award, the clause 
commencing with the words, "and whatever" (p. 403, L 16), will run 
as follows : *' and whatever the said arbiter shall determine in the 
premises, by decree-arbitral to be pronoimced," etc. : the clause in the 
example being deleted between the foresaid words, *' and whatever," 
and the word '* pronounced." The subsequent references to " decrees- 
arbitral," in the plural number, will likewise be omitted. 

5. No Power of Prorogation, and duration of Submission to he limited. 

If it is not Intended to confer a power of prorogation of the sub- 
mission upon the arbiter, the sub-clause, commencing with the words, 
*' or on or before," etc. (p. 403, 1. 1 8), and ending with the words, " at 
pleasure," will be omitted. If, moreover, the duration of the submis- 
sion is not meant to extend to one year, the following words, '' the 
day of next" (p. 403, 1. 17, 18), would require to be 

omitted, and the last day of the contemplated endurance of the sub- 
mission should be inserted in their room. 

6. Submission to fall on Death of either Party, 

When it is intended that the submission is to fall upon the death 
of either party, the clause commencing with the words, "And it is 
hereby," etc. (p. 403, 1. 24), and ending with the words, " parties as 
aforesaid," will be omitted. 

7. No provision as to future use of Proof taken. 

If parties do not wish to make any special provision as to the 
future use of the proof to be taken under the submission, the clause 
will be omitted which commences with the words, " And further " 
(p. 404, 1. 4), and which ends with the word " premises." 
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8. No consent to Summary Diligence, 

Where parties do not agree that summary diligence may be raised 
on the award, they will omit the registration clause. 

9. No Experises to be awarded against either Party, 

If it be intended that no expenses shall be awarded against either 
party, it would be necessary to omit the clause relative thereto, com- 
mencing with the words, " as also to decern," etc. (p. 403, 1. 9), and 
ending with the words, " the same, respectively," It would further be 
necessary to introduce a clause, expressly declaring that the arbiter 
should possess no power to find either party liable to the other in any 
expenses ; because the power of awarding expenses belongs impliedly 
to the arbiter, wherever it is not expressly excluded. The liability 
of the parties to pay a suitable remuneration to the clerk of the sub- 
mission stands on a different footing from that for the expenses of 
process. The liability to the clerk is a debt due by both and each 
of the parties, conjunctly and severally; and the only restraint 
relative to it, which the arbiter should allow the parties to impose, 
would seem to be, that they, in questions inter se, shall each be liable 
for one-half only of the clerk's account, both and each being liable in 
solidum to the clerk for his whole account. 

These are examples of some of the ordinary variations upon the 
above style of a general submission of mutual claims to a sole arbiter, 
which are of frequent occurrence. Where the claims are all on one 
side^ the corresponding variation in the style does not appear to call 
for any o^emplification. 



No. III. 

GENERAL SUBMISSION OF MUTUAL CLAIMS TO TWO ARBrTERS, AND TO 

AN OVERSMAN NAMED IN THE SUBMISSION. 

We, A« (designed), on the one part, and B. (designed), on the other 
part, have submitted and referred, as we hereby submit and refer, all 
claims, disputes, questions, and differences, presently depending and 
subsisting between us, to the amicable decision, final sentence, and 

40 decree-arbitral, to be pronounced and given forth by C. (designed) and 
D. (designed), arbiters mutually chosen by us ; and, in case of differ- 
ence of opinion between the said arbiters, by K (designed), as overs- 
man ; with power to the said arbiters, or oversman, respectively, to 
recjsive claims, take all manner of probation which they or he may 

45 think fit, either by writ, witnesses, or oath of party for determining 
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the matters hereby submitted, and to hear parties thereon ; as also to 
decern against either party, in whole or in part, for payment of the 
Qxpensea which may be incurred by the other party under this submis- 
sion, ipcluding the remuneration of the clerk to the submission ; as 
also including the expense of the deed of submission itself, and of the 5 
decree or decrees-arbitral to follow hereon, and of the registration of 
the same ; and whatever the said arbiters or oversman, respectively, 
shall determine in the premises, in whole or in part, by decree or 
decrees-arbitral, interim or final, to be pronounced by them or by him, 
respectively, between and the day of 10 

next, or on or before any other day to which they or he may respec- 
tively prorogate this submission, which they and he are empowered to 
do at pleasure, we bind and oblige ourselves and our respective heirs, 
executors, and successors, to acquiesce in, implement, and fulfil to each 
other, under the penalty of pounds sterling, to be paid by 15 

the party failing to the party observing, or willing to observe, the same, 
over and above performance : And it is hereby declared, that although 
either or both of us, the said A. and B., shall die during the depend- 
ence of the present submission, the same shall nevertheless continue in 
full force, and be, with the decree or decrees-arbitral to be pronounced 20 
as aforesaid, binding upon the heirs and representatives of the party or 
parties deceasing ; the said arbiters and oversman^ respectively, being 
hereby empowered to proceed with this submission, notwithstanding 
the death of either party, or of both parties, as aforesaid : And further, 
we hereby agree, that in case no final decree-arbitral shall follow 25 
hereupon, all probation to be taken by the said arbiters or oversman 
shall be held and received as legal probation, qtuintum et qtuile, in 
any after submission, or process at law, between us or our respective 
foresaids, touching the premises : And we oonsent to the registration 
hereof, and of any prorogations, and devolution, and decree or decrees 30 
arbitral, whether interim or final, to follow hereon, for preservation 
and execution. — In witness whereof, these presents, written upon this 
and the (three^ or other number) preceding pages of stamped paper, 
by F. (designed), are subscribed by us at (Edifiburgh, or other place), 
the (^8t, or other) day of (July, or other month), eighteen hundred 35 
and {severUy^eigJU, or other) years, before these witnesses, G. (designed) 
and H. (designed). 

(Signed) A« 

(Signed) G., witness. (Signed) B. 

(Signed) H., witness. 40 

NoU. — The more ordinary variations on this style of submission 
are the same with those which occur on the preceding style, for 
which reference is made to pp. 404-406, guprcL 



1. Contingency of Non-acceptance or Death of Oversman named. 

Where it is intended to provide f^ainst the contingency c^ the 
oversman's non-acceptance, or of the occnrrence of his death hefbro 
he has given a final avraid, the following -words will be introduced 
immediately after the words " as oversman " (p. 406, 1. 42) : " And, 
in the event of the fkOare of the said E., through hie non-acceptance, 
or through his death after acceptance, bat at any time before giving 
forth a final award, then to any other oversman who shall thereon bo 
chosen by the said arbiters, with power," etc The employment of 
such a clause as this would seem to guard against the risk of a sub- 
mission falling, as adverted to supra, p. 188, sec 349. 

2. Nomination of Oversman left to Arbiters. 

It often happens, in a submission to two arbiters and an oversman, 
that the nomination of the oversman is left to be raade by the arbiters 
themselves. In that case, the clause of submission to the arbiters 
and oversman, after the word " differences " (p. 406, L 38), will run 
as follows : " presently depending and subsisting between us, to the 
amicable decision, final sentence, and decree-arbitral, to be pronounced 
and given forth by G. (designed) and D. (designed), arbiters matuaUy 
chosen by us ; and, in case of their differing in opinion, by an overs- 
man who shall be chosen by the said arbiters; with power," etc 
The rest of the submission would thereafter run as in Uie example 
already given on p. 406. 

Where it is thought desirable that the arbiters should appoint the 
oversman in limine, the following words should be added immediately 
after the above word " arbiters," viz. : " who are hereby specially 
requested to nominate an oversman before they enter on the business 
of the submission ; with power," etc. 

If it be intended to make such pre-nomination an indispensable 
act on the part of the arbiters, and, further, to ascertain the overs- 
man's willingness to accept, before they themselves proceed with the 
submission, the clause would require to have its terms varied 
accordingly. 

3. Siiimissions by Curators, Trustees, etc. 

There is a class of variations upon the style of a submission, 
which arise from the circumstance that the parties to the contract 
are not in the position of persona acting for themselves, but are 
tutors, curators, trustees, or a quorum of tutors, curators, or trustees, 
or the like, acting for others than themselves. But there is nothing 
peculiar in the contract of submission, more than in any other con- 
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tract, to render it expedient to give examples of the relative style of 
the submission appropriate to such specialties. It will only be 
observed, that in all cases where a representative party intends to 
bind his constituent only, or his constituent's estate, and to be him- 
self free from personal obligation, special care should be taken that 
the words employed admit of no doubtful interpretation in this par- 
ticular. — See vivpra^ p. 118, sec. 209. 

4. Special Power to Arbiter to enforce his Orders, 

It would appear that a provision is occa^nally introduced into a 
submission, giving special powers to an arbiter in dealing with either 
party who fails to obtemper an order within the time specified. But, 
where parties are not satisfied with the implied powers on this sub- 
ject, which belong to the arbitral office, and wish to make special 
rules for themselves, any relative variations of style must depend so 
much on the view which they take of their interests in each parti- 
cular case, and especially on the degree of confidence which they 
place in the particular arbiter, that probably no common style would 
be available. 

No. IV. 

EXAMPLE OF A COMMON FORM OF SPECIAL SUBMISSION TO A SOLE 

ARBITER. 

The parties following, viz., A. (designed) and B. (designed), con- 
sidering that, for some time past, they have had various transactions 
in business with each other, in the course of which they reciprocally 
granted occasional pecuniary accommodation to each other ; and that 
the said A. is now the holder of a retired bill for £500, dated the 30 

day of , drawn by the said B. upon and accepted by the 

said A., payable two months after date ; and that, on the one hand, 
the said A. claims payment from the said B. of the foresaid sum of 
£500, with interest thereon from and after the day of , 

when the said bill was retired by the said A« ; in respect that, as the 35 
said A. alleges, his acceptance foresaid was not granted on account 
of any debt due by him to the said B., but solely for the pecuniary 
accommodation of the said B., who received the proceeds of the said 
bill, and was bound to have retired the same ; whereas, on the other 
hand, the said B. denies that the foresaid sum of £500, or any part 40 
thereof, is due by him to the said A., inasmuch as the foresaid accept- 
ance was granted, as the said B. alleges, in payment of part of a larger 
balance then due to him by the said A. ; and further, considering that 
the said A. and B. have mutually agreed that this difference of theirs 
shall be settled by arbitration : Therefore the said A. and B. have 45 
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submitted and refeired, as they hereby submit and refer, their afore- 
said difierenoe to the amicable decisioB, final sentenoe, and decree- 
arbitral, to be {HTonounced and given forth by C. (designed), arbiter 
mutually chosen by the said A. and R, to the end that he may deter* 
5 mine whether the foresaid sum of £500, or any part thereof, with the 
interest thereon, is due by the said B. to the said A. ; with power to 
the said C. to receive claims, take all manner of probation he may 
think fit, by writ, witnesses, or oath of party, and, inter alia, to call 
for all books, accounts, letters, and documents relative to the foresaid 
10 bill, or to the transactions of the said A. and R in business with each 
other, and to hear the parties thereon, etc. 

The rest of the submission will run in the same terms with that 
of the general submission to a sole arbiter, after the word *' thereon," 
occurring at p. 403, L 9, supra, 

15 

Note. — It will frequently happen that no introductory explanation 
is desirable, and that the submission runs as follows : — 

The parties following, viz., A. (designed) and B. (designed), have 
submitted and referred, as they hereby submit and refer, etc. (the 
20 special subject in dispute is then set forth). 

No. V. 

EXAMPLE OF SUBBnSSION OF A DEPENDIKG ACTION TO A SOLE ARBFTEB. 

26 The parties following, A. (designed), on the cue part, and B. (de- 
signed), on the other part, considering that the said A raised a sum- 
mons against the said B., which was dated and signeted on the 
day of , concluding (state conclusions briefly, and add, *' all 

.30 as more fully set forth in the said summons itself, which is hereby 
referred to and held as repeated brevitatis catiMt") ; to which action 
the said B. lodged defences (state them briefly, and add, " all as more 
fully set forth in said defences, hereby referred to and held as re- 
peated brevitatis causaT) \ and now seeing that, in place of further in- 

35 sisting in said process in Court, the said A. and B. have agreed to 
submit the said process, and whole claims and defences therein, hiwi 
inde, to arbitration : Therefore the said A and B. have submitted and 
referred, as they hereby submit and refer, the foresaid process, and 
whole claims and defences therein, hine inde, to the amicable decision, 

40 final sentence, and decree-arbitral, to be pronounced and given forth 
by C. (designed), as sole arbiter, with power to the said C. to receive 
claims, take all manner of probation which he may think fit^ and to 
hear the parties thereon,'' etc., as at p. 403, L 9. If the process was 
in an advanced stage, the style, perhaps, might more appropriately be, 

45 " with power to the said C. to consider the said process, hear parties 
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thereon, and take all manner of probation thereanent, or otherwise 
proceed therein as to him shall seem proper/' etc. 

Note. — ^When stating the arbiter's power over the subject of ex- 
penses in such a submission, it should be declared that it shall extend 
both over the expenses which have been incurred in the process, and 
also over the expenses of the submission, — ^the latter being stated in 
terms similar to those already quoted. 

A clause is frequently inserted in the submission of an Outer 
House process, to the effect that it shall not be held to be abandoned 
or asleep, though not moved in for upwards of a year ; and that no 
process of wakening shall be requisite, if it ultimately becomes neces- 
sary to insist in the process in Court. But this clause is now of less 
moment, since the Act 13 & 14 Vict. c. 36, § 30 (amended by 31 & 
32 Vict. c. 100, § 95), has given so great facility for wakening a process. 

In the submission of a process of Suspension, the Cautioner for 
the suspender should be made a party. Even in a Judicial Reference, 
the importance of making the Cautioner a consenting party has been 
already noticed, supra, p. 284. In an extra-judicial submission, the 
following, or a similar clause, should be added to the submission, im- 
mediately before the registration clause : " And for implement of 
whatever the said arbiter shall determine, under the above submis- 
sion, so far as incumbent on the said A. (suspender), the said F. 
hereby binds and obliges himself, his heirs, executors, and successors, 
conjunctly and severally with the said A ; and the said F. further 
consents that, in case no decreet-arbitral shall follow hereon, the bond 
of caution by him, lodged in the said process of suspension, shall re- 
main in full force and effect." ^ 
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EXAMPLE OF A GENERAL SPECIAL SUBMISSION TO A SOLE ARBITER. 

The parties following, A« (designed), on the one part, and B. 35 
(designed), on the other part, have submitted and referred, as they 
hereby submit and refer, to the amicable decision, final sentence, and 
decree-arbitral, to be pronounced and given forth by C. (designed), as 
sole arbiter, all claims, disputes, differences, and debateable matters, 
presently subsisting between them, on any account or occasion what- 40 
ever ; and particularly, without prejudice to the foresaid generality, 
the following subject of difference, viz. : Whether the said B. is owing 
the whole, or any part, of the sum of £500, contained in a bill for 
that amount, dated the day of , drawn payable 

^ See 2 Jarid Styles, ed. 1826, p. 165 (ed. 1865, p. 259). 
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at two months after date by the aaid B., upon, and accepted by, the 
said A., who retired the same when due, and who now claims payment 
of the aaid £500 from the said B., with interest from the 
day of , when the bill was retired as aforesaid ; the said A. 

5 alleging that his acceptance was not granted on account of any debt 
due by him to the said B., but solely for the pecuniary accommoda- 
tion of B, who received the proceeds of the bill, and was bound to 
have retired the same ; which allegations are denied by the said B., 
who maintains that the foresaid acceptance was granted by the said 
10 A., on account of a debt justly due to him by the said A. ; with power 
to the said C. to i-eeeive claims," etc. 

The rest of the submission will run as in the example of the 
special submission, supra, p. 4.10, 1. 7, 

Ifute. — There may be many variations on this style of submission : 
some of the more common of these are analogous to the variations 
noted supra, pp. 404-406. 

No. VII. 

FOKU OF ACCEPTAKCE OF THE OFFICE OF AKBITER, INDORSED ON 
THE SUBMISSION. 

(Date.) 
" I (name and designation of arbiter), hereby accept of the oSice 
of arbiter conferred on me by the within submission." 

(Signature of Arbiter.) 

Note. — The acceptance, like all the other procedure, is free of 
technicality, and is often even more briefly expressed. 

Where there are more arbiters than one, the acceptance runs, of 
course, in the plural number, and is signed by each of the arbiters. 

Where the acceptance is not indorsed on the submission, it must 
specially describe the particular submission to which it applies, so as 
to identify it. 

A minute of acceptance is so important, that it should either be 
holograph of the arbiter, or tested ; although an improbative accept- 
ance would be equally binding, after it had been acted upon. 



APPOINTMENT OF THE CLERK TO THE SUBMISSION, AND ORDER FOR 
CLAIMS. 

It is common to appoint the clerk to the submission at the same 
time when the arbiter accepts his office. Frequently also, the arbiter. 
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in the same deliverance, orders Claims, or a Claim and Answers, to 
be lodged by the parties, using the following or similar terms : — 

(Date.) 
"I hereby accept of. the within submission, and appoint E. 
(designed) to be clerk thereto. Further, I appoint the claimant A. 
(designed) to lodge a written statement of his claim, within 
days, and allow the Bespondent B. (designed) to see and answer the 
same within days thereafter. Each party is hereby 

enjoined to produce, with his own paper, all the written evidence in 
his possession on which he means to found." 

(Signature of Arbiter.) 

Note. — If the arbiter thinks fit to direct that each paper is to con- 
tain an explicit statement of facts, with a note of pleas subjoined, or 
otherwise to prescribe the form of the paper ordered, the interlocutor 
(or a note appended to it) will be so expressed as to convey the re- 
quisite direction. And if an arbiter considers that a preliminary 
meeting with the parties, to hear their explanations or admissions, 
may be useful before ordering a claim and answers, or mutual claims, 
the order made will vary accordingly. There appears to be no other 
requisite for [the style of such orders, except that they be plain and 
perspicuous. The same remark applies to orders for revisal of Claims, 
for minutes of debate, where these are thought requisite, etc. 



No. IX. 

ORDER WHERE THE ARBITER THINKS IT EXPEDIENT TO PROCEED 

UPON A CLOSED RECORD. 

pate.) 
" The arbiter having considered the revised Claim, No. , 

and the revised Answers, No. , with the productions and whole 

process : Appoints parties to attend him at , on (Monday, 

or other day) next, at o'clock, for the purpose of adjusting and 

closing the record." 

(Signature of Arbiter.) 

At the meeting at which the record is closed, the following form 
will suffice, if no other order is to be made at the same time : — 

(Date.) 
" Becord closed" 

(Signature of Arbiter.) 
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ORDER FOR HEARING. 

pate.) 
" The arbiter herebj appointa parties to be lieard before hini on 
the Trhole cause (or as the case may be), at on the day 

of next, at o'clock/* 

(Signature of Arbiter.) 

It may be noticed that it is immaterial whether deliverances by 
the arbiter run in the first person or in the name of " the arbiter," as 
in the above instance. They do not require to be holograph or tested. 

No. XL 

ORDER ALLOWING A PROOF. 

Pate.) 
" The arbiter having considered the closed record, and the produc- 
tions made by the parties respectively, allows the parties a proof of 
their respective averments, and to each party a conjunct probation ; 
the claimant A. to commence his proof on the day of 

next, at o'clock. Further, the arbiter respectfully recommends 

to the Lords of Council and Session (or to the Sheriff, as the case may 
be), to grant warrant for citing witnesses and havers, on the applica- 
tion of either party." 

(Signature of Arbiter.) 

When several diets of proof are required, they are successively 
appointed by the arbiter, according to circumstances. In many cases, 
the first diet of the respondent's proof may be fixed in the same order 
which appoints the claimant's. 

Where proof is to be taken by a Commissioner, a clause will be 
introduced into the above interlocutor, immediately before the recom- 
mendation to the Court, which will " grant commission to N. (designed) 
to take the said proof ; due premonition of days being always 

given to both parties or their agents, before proceeding with a diet of 
proof; the said proof to be reported to the arbiter, by the day 

of 

No. XII. 

PETITION FOB WARRANT TO CITE VIOTNESSES AND HAVERS. 

When it becomes necessary to cite witnesses and havers, a sum- 
mary petition is addressed to the Sheriff, setting forth the subsistence 
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of the submission ; stating that it has become necessary to lead a 
proof before the arbiter ; quoting the arbiter's order allowing a proof, 
and also his recommendation to the Court to grant warrant for citing 
witnesses and havers, where such recommendation has been granted ; 
stating that certain witnesses and havers require to be cited ; and 
praying for warrant ^ to cite witnesses and havers for the petitioner, 
and particularly to cite " (any witnesses and havers specified in the 
petition are here mentioned) ** to appear before the said Arbiter" (at 
the place specified in the Arbiter^s order), " to give evidence for tiie 
petitioner, and to produce such writings in their possession as relate 
to the subject-matter of the foresaid submission; and that on" (the 
time specified in the Arbiter's order), ''or on any other day or days to 
which diets of examination may be prorogated ; and failing their so 
attending, when duly cited, then to grant Letters of Second Diligence 
at the petitioner's instance; or to do otherwise or further in the 
premises," etc. 

Kote. — Either the Arbiter's Order, or the copy thereof, intimated 
to the petitioner, should be produced with the petition. It will be 
observed, that a specification of the writings which are called for from 
any haver must be served upon the haver when he is cited. He has 
the same privilege in objecting to produce writings which are covered 
by confidentiality, etc., which would belong to him when examined in 
a Court of law. In like manner, a witness has the same privilege in 
declining to answer questions covered by the plea of confidentiality, 
etc., which would belong to him when examined in a Court of law. 



No. XIII. 

TEBMS OF OATH TO BE ADMINISTEBED TO A WITNESS. 

The oath which is administered to a witness, under a submission, 
is the same simple, solemn, and appropriate oath which is adminis^ 
tered in a Court of law, viz. : " I swear by Almighty God, and as I 
shall answer to God, at the great Day of Judgment, that I will tell 
the truth, the whole truth, and nothing but the truth." — See infra, 
XVI., Note. 

No. XIV. 

PETITION TO THE SHERIFF WHERE A WITNESS, OR HAVER, REFUSES 

TO ANSWER, OR TO PRODUCE. 

In the event of a witness refusing to answer a question which the 
arbiter haa ordained him to answer, or to produce a document which 
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the arbiter has ordained him to produce, a summary petition may be 
presented to the Sheriff, as explained supra, p. 354 seq,, to ordain him 
to answer, or to produce. 

In the case of Blaikies, referred to in the text, the Statement of 
Facts annexed to the petition, set forth the subsistence of the submiB- 
sion, and the necessity which had arisen that the petitioners should 
lead a proof before the arbiter, and should recover certain documents, 
contained in a specification which was quoted at length. The petition 
then stated that the arbiter, on considering the said specification, had 
pronounced an interlocutor (which was quoted at length), by which he 
** authorised Messrs. B. (petitioners) to petition the Judge Ordinary, in 
terms of their said note and specification ; and the arbiter respectfully 
recommends to his Lordship to grant the prayer of their petition ; the 
proof and examination to commence in the arbitei^s office on the 
day of , with continuation of day&" 

(Signed by the Arbiter) A. G, 

The statement of facts then further set forth, that the Sheriff, on 
application, had '' granted letters of diligence in terms of said speci- 
fication, which are herewith produced ;" that, "on 13th August 1851, 
Mr. N. F., agent of the said Company (the other party-submitter), 
was examined as a haver before the said arbiter, in virtue of the said 
diligence and execution thereof, which is also herewith produced. He 
was required to produce all the writings in his possession, mentioned 
in the first and second heads of the said specification." The statement 
then bore that the haver refused to obey this requisition, on the ground 
of alleged confidentiality, in respect that he had received the papers in 
question as the law-agent of the foresaid Company. The statement 
then quoted two Orders, dated 13th August 1851, by which the arbi- 
ter ordained the haver to produce certain writings and books called 
for. The report of the diligence, containing the res gesta and the 
arbiter's orders, was produced with the petition. The prayer of the 
petition was, that the Sheriff should appoint service upon the Com- 
pany, and upon the haver, their agent, and answers within a short 
space, if they were so advised ; and thereafter, " with or without 
answers, to inteipone your authority to the Order issued by the said 
arbiter, on 13th August 1851, upon the said N. F., to produce all 
letters or writings mentioned in the specification served upon him in 
the said submission between the petitioners and respondents, and 
specially referred to in the deposition of N. F. before the said A, as 
arbiter foresaid, upon said 13th August 1851, which is herewith pro- 
duced ; and also to interpone your authority to the Order issued by the 
said arbiter, on said 13th August 1851, upon the said N. F., to pro- 
duce the Letter Book, or any other Book, kept for, or on behalf of, the 
Aberdeen Bailway Company (the respondents), that excerpts may be 
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taken theiefrom, as mentioned under the fourth head of said specifica- 
tion, and also specially referred to in said deposition of said N. F. ; and 
to ordain the said N. F. to implement the said Orders, and to produce 
the writings called for by the petitioners, and ordained by the arbiter 
in his Orders foresaid, to be produced by him ; and that, within a short 
time, and failing production of the said writs, to grant warrant to 
apprehend and incarcerate the said K F., until he shall produce the 
same, or to do otherwise as to your Lordship shall seem just." 

After a record was made up, the petition was refused as incompe- 
tent in the Sheriff-Court ; but, in an advocation, it was held to be 
competent, and the case was remitted to the Sheriff-Court, that the 
application might be granted, if well founded on the merits. — See ' 
sttpm, p. 355. 

No. XV. 

PETITION TO THE COURT OF SESSION FOR WARRANT TO CITE HAVERS IN 
ENGLAND, TO DEPONE BEFORE A COMMISSIONER NAMED BY AN 
ARBITER. 

A party-submitter presented a petition to the Court of Session, 
setting forth that the arbiter had allowed both parties a proof, and 
that, on the arbiter's recommendation, the Sheriff had granted war- 
rant for letters of diligence against witnesses and havers generally, 
and specially for the recovery of certain writings contained in a speci- 
fication which was fully quoted in the petition ; that, in the course of 
the examination of havers, it appeared that the books, letters, and 
papers of a certain firm had been removed from Beufrew to Birming- 
ham, and the petitioners had reason to believe that this was done in 
order to place these documents beyond the reach of the diligence at 
the petitioner's instance ; but that, at all events, it was material to 
their case to recover extracts from these books, etc., now in England ; 
that they had accordingly presented a note to the arbiter, who had 
pronounced an interlocutor (quoted at length) by which he " appoints 
the Mayor or Town- Clerk of Biimingham his commissioner in Bir- 
mingham, and the Lord Mayor of London, or Thomas W. Webster, 
Esquire, parliamentary agent there, his commissioner in London, for 
taking the deposition of havers resident in these places, in terms of 
the specifications formerly lodged (by petitioners), and narrated in 
said note ; and the arbiter respectfully recommends to the Lords of 
Council and Session, and also to, the Judge Ordinary of Aberdeen- 
shire, to grant letters of diligence in terms of said specification ; to 
sanction and confirm the appointment of the said commissioners named 
by the arbiter ; and to require and enforce the attendance of havers 
before said commissioner or commissioners." 

(Sigped by Arbiter) A. G. 
2 D 
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The petition to the Court further set forth, that it was of the 
utmost consequence to the petitioners to secure the attendance and 
examination of the partners of the foresaid firm, and of their managers 
and clerks, and others in their employment, as havers, before the com- 
missioners; and it therefore prayed the Court ** to sanction and confirm 
the appointment of the commissioners named by the arbiter, and to 
grant warrant for letters of diligence at the petitioner's instance, for 
citing havers, and particularly for citing the partners of the firm (fore- 
said), and their managers and clerks, and others in their employment, to 
appear before the said commissioners, or one or other of them, and to pro- 
duce such writings, falling under the said specification, as they may re- 
spectively have in their custody and possession, or to 'do otherwise,^ etc. 

The Court, upon an objection that there was a portion of the 
above prayer which craved authority to cite havers generaUify required 
it to be limited to the partners and the managers, clerks, and others 
in their employment ; after which their Lordships " interpone their 
authority, sanction and confirm the appointment of the commissioners 
named by the arbiter, and grant warrant for letters of diligence at the 
petitioner's instance, as prayed for." — See supra, p. 356, and 13 D. 
1307. 

No. XVI. 

TORM OF TAKING PROOF ON COMMISSION! 

At the day of , in presence of N. (designed). 

Commissioner appointed by a deliverance dated the day of , 
pronounced by C. (designed), arbiter under a submission between A. 
(designed) and B. (designed), dated the day of , to take 

the proof allowed by interlocutor of the said arbiter, dated the 
day of , compeared (state the parties or their procurators who 

appear). The said commissioner appointed B. (designed) to be his 
clerk. 

Thereafter compeared S. (designed), who being solemnly ^wom, 
and interrogated as a witness for the foresaid A., depones (the clerk 
writes down the statement of the witness, to the arbiter's dictation, or 
under his immediate superintendence). 

Being cross-examined for the foresaid B., depones, eta (taken down 
as before). Being re-examined for the said A., depones, etc Being 
interrogated by the commissioner, depones, etc. All which is truth, 
as the deponent shall answer to God. 

(Signed, on every page, by the witness, the commissioner, and the 
clerk.) 

Note. — If the witness cannot write, his deposition will conclude 
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with a statement of the fact ; such as, *' and depones that he cannot 
write/' etc. ; thereby accounting for the absence of his signature. 

If the witness objects, on conscientious grounds, to take any oath, 
this should be set forth on the record of the procedure, and that a 
solemn affirmation was administered to him, in terms of 18 & 19 
Vict. c. 25 ; after which his declaration, in place of a deposition, will 
be recorded by the clerk, and signed as already mentioned. It is true 
that the Act refers only to witnesses '' in any Court of civil judica- 
ture ;" which terms do not apply to a submission. But no compul- 
sitor would be granted by a court of law, against a witness, for refusing 
to take an oath before an arbiter, which he could not be compelled to 
take before a Court Practically, therefore, the Act applies to arbi* 
tration procedura 

Where a witness does not object to all oaths, but merely to that 
form of oath which is administered in Scotland, the statute 1 & 2 
Vict c. 105, will be kept in view, which provides, in such a t^ase, for 
the administration of an oath, " in such form, and with such cere- 
monies, aj3 such person may declare to be bindiug." 

When formal procedure is observed, the deposition of every witness, 
as taken down, is read over to him, slowly and distinctly, before he 
signs it, in order that he may have an opportunity of making any 
requisite explanation or correction. If a marginal addition be made 
to his deposition, it requires to be signed by himself, the commis- 
sioner, and the clerk. 

When objections are taken to a witness, or to a part of his deposi- 
tion, which the commissioner considers to be of sufficient importance 
to call for such a proceediug, he can take the deposition, or the part 
objected to, on a paper apart, and seal it up, to be transmitted to the 
arbiter, along with the report of the proof. 

If the arbiter, on considering the objections, overrules them, he 
will then break the seal, and add the enclosed deposition to the rest of 
the proof! * 

It wiU often be found to conduce to perspicuity, if, in teking down 
the statement of a witness, he is made to speak in the first person. 

Whenever a question is put in such a manner, that the true weight 
which is due to the answer may be liable to misapprehension by the 
arbiter, when reading the proof, unless the terms of the question be in 
his view at the same time, the commissioner should then cause both 
the question and answer to be recorded, and marked as in quotation. 
" Interrogated" (state the terms of the question). " Depones " (state 
the terms of the answer). 

When a haver produces documento, his deposition will be made to 
describe them, or to refer specially to an inventory which describes 
them. The documente themselves should be docqueted and signed 
by the haver, the commissioner, and the clerk ; or, where they are pro- 
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duced per inventory, the inventory will be so docqueted and signed 
while the relative documents are merely initialed. The haver's depo- 
sition sets forth the mode in which the writings are thus docquetecL 

At the close of the proof, the commissioner subjoins the following, 
or similar words : '' What is contained in this and the preceding 
pages, is the report of the commission, set forth in the first page 
hereof ; respectfully reported by 

(Signatures of Commissioner and Clerk).^ 

Where the proof is led by the arbiter himself, which is the ordi- 
nary case, he often makes mere notes of the evidence for his own use ; 
or otherwise abridges the procedure. But as proofs are sometimes 
taken with formality, and on commission, the above form has been 
given. 

When a proof promises to be long, it is frequently found matter 
of convenience, that the parties sign an agreement to hold the notes of 
the evidence, taken by a short-hand writer, in whose accuracy they 
have confidence, as being of the same validity in all respects as the 
signed depositions of the witnesses would have been. It is one of the 
advantages of arbitration procedure, that the parties can thus mould 
its form, so as to adapt it to the particular circumstances of the case 
with which they have to deal. 

It should be mentioned, that although the administration of an 
oath defideli to the clerk of an arbiter, or an arbiter^s commissioner, 
seems inappropriate {supra, p. 289), as an arbiter is merely a private 
person, yet it is occasionally done by some arbiters and commis- 
sioners, who think this a prudent precaution, and in itself innocuous. 
The form of the oath thus administered is the following : — ** I swear 
to be faithful in the office now committed to me." 

The case of a Judicial Referee taking a proof is, in this respect, 
very different from that of an Arbiter. The Judicial Seferee is clothed 
with a public trust, inasmuch as he is an officer of the Court, and 
leads a proof in a cause still pending in Court, under a commission 
from the Court. It is as appropriate that he should administer an oath 
defideli to his clerk, as that any other commissioner, taking a proof 
under a remit from the Court, should do so. 



No. XVIL 

PETITION TO SHERIFF AGAINST A PARTY WHO DISOBEYS THE ARBITER'S 
ORDER TO RETURN DOCUMENTS WHICH HE HAS BORROWED UP. 

Where a party borrows up any of the proceedings or productions 
in a submission, and refuses or delays to return them, although he has 

' 2 Dickson (2d ed.) § 1354, et uq, ; and Appx. No. 13, p. 1218 ; Shand, 348 ; 
Parker, 300. 
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been ordered by the arbiter to do ao, a petition may be presented to 
the Sheriff by the other party, stating shortly the circumatances ; 
specifying the documents which are kept up ; produciug the receipt 
for said documente by the party^ complained of ; quoting the order (or 
repeat«d orders) of the arbiter ordaining him to return said documents 
to the clerk of the submission, which he still refuses to do ; and also 
quoting the arbiter's recommendation to the Court to grant the appli- 
cation. The petition prays the Sheriff to appoint this petition to be 
served upon the said B. (the party complained of), in common form, 
andtoordaiu himtolodge answers thereto,within a cei-tain short space; 
and, thereafter, upon resuming consideration hereof, with or without 
answers, to decern and ordain the said R forthwith to return the fore- 
said documents to the clerk of the said aubmisaion ; and to find the 
said K liable in the expense of this application ; or to do otherwise 
in the premises as to your Lordship shaU. seem just. 

According to justice, etc. 

If a decree be pronounced in terms of the prayer of the petition, 
personal diligence may be raised on it f^inst the party complained 
of, who may be subjected to imprisonment so long as be shall contu- 
maciously retain the documents in question. — See Gordon, June 9, 
1836 ; Scottish Jurist, vol. vJL p. 404. 



No. XVIII. 

JOIHT UINTTTE OF JUDICIAL REFERENCE. 

Tliisis done by lodging in process a joint minute, signed either by 
the parties themselves, or by their counsel, agreeing to refer the pro- 
cess to a person named and designed, as judicial referee, and craving 
the Court to interpone their authority, and to remit the case to the 
referee. There is no particular style for such a minute. Mr. Shaod, 
in his " Practice of the Court of Session,"* quotes the following terms 
as affording an ordinary example of an interlocutor interpontng the 
authority of the Court : " The L. Ordinary interpones authority to 
the minute of reference for the parties, and in terms thereof, remits 
the process to A. B., as judicial referee therein. Grants warrant lo 
the said referee to take such probation as the justice of the case may 
require ; grants diligence against witnesses and hftvers, and appoints 
him to report bis opinion to the Lord Ordinary quam primum. 
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No. XIX. 

REPOBT TO THE COURT BY JUDICIAL REFEREE. 

The steps of procedare before a judicial referee are so analogous 
to those before an arbiter, that no examples of them seem requisite. 
The Report by the referee, being his Award upon the case, is substan- 
tially the same with an arbiter's award, but does not contain any words 
of style, appealing to Grod and a good conscience ; and it is necessarily 
modified by the circumstance that it is addressed directly to the Court. 
The following' is given as an ordinary example, taken from a process 
which was judicially referred, as it will show at least the general tenor 
of such a Eeport. 

(Date.) 

''The judicial Beferee, having accepted of the Reference con- 
tained in the foregoing Minute and Interlocutor by the L. Ordinary, 
and having considered the proceedings, and the productions in process ; 
and having subsequently heard the evidence of witnesses for the par- 
ties, in support of their respective pleas, and considered the produc - 
tious made during the course of the Reference ; and having thereafter 
heard counsel for the parties on the proof and on the whole cause ; 
and being well and ripely advised on the whole matter. Finds, first, 
that," etc. The merits of the cause, and the expenses, both of the 
process and the reference, including the fees due to the clerk of the 
referee, were then disposed of by the referee, in a series of findings, 
as in an interlocutor of Court ; after which the Report proceeded as 
follows : " and humbly reports to the Lord Ordinary this Award, in 
order that his Lordship's authority may be interponed, and decree 
pronounced conform thereto." (Signature of Referee.) 

No. XX. 

FORM OF A PROROGATION, WRITTEN ON THE DEED OF SUBMISSION. 

(Date.) 
^ I hereby prorogate the within submission to the day of 

next." (Sigtfature of Arbiter.) 

The minute of prorogation is often expressed less concisely, in 
terms similar to the foUowing :— 

(Date.) 
" In virtue of the powers conferred on me as arbiter, by the within 
submission, I (arbiter's name and designation) hereby prorogate the 
time for determining the same to the day of next." 

(Signature of Arbiter.) 



APPENDIX. 423 



Note. — Where the prorogation is not written on the same sheet 
wit^ the submission, it is necessary to describe the submission to which 
it applies, by such particulars as will clearly identify it. Considering 
the importance of the minute of prorogation, it seems advisable that 
it should either be holograph of the arbiter or probative ; but this is 
not necessary. See supra, sees. 329, 330. 



No. XXL 

* 

PfiOBOGATION OF A SUBMISSION MADE BY THE PARTIES-SUBMITTEBS. 

When the prorogation of a submission is made by the parties- 
submitters in consequence of no power of prorogation having been 
conferred on the arbiters, it should be done in the form of a probative, 
writ (mpra, sec. 326), and may be of similar tenor to the following, 
when written on the same sheet with the submission. 

We, A. and B., the parties to the within submission, hereby pro- 
rogate the time for determining the said submission to the day 
of next ; and we of new submit and refer the whole matters 
contained in said submission to the amicable decision of the within 
designed C, as sole arbiter, and bind and oblige ourselves to imple- 
ment any decree or decrees-arbitral to be pronounced by him ; renew- 
ing hereby the whole powers and clauses (except as to the period of 
endurance) contained in said submission, and here held as repeated 
hrevUoUis causa. — ^In witness whereof eta (adding testing-clause and 
signatures). 

No. XXIL 

MINUTE OF NOMINATION OF AN OVEBSMAN, IND0B8ED ON THE 

SUBMISSION. 

In virtue of the powers conferred on us, the arbiters under the 
within submission, we hereby nominate and appoint M. (designed) to 
be Oversman, in the event of our hereafter differing in opinion re- 
specting the matters submitted to us. — In witness whereof (testings 
clause and signatures of arbiters and witnesses). 

Note. — ^Where the submission requires the nomination to be made 
before the arbiters enter on the matters referred to them, the follow- 
ing, or some similar, variation may be used : — 

We, the arbiters under the within submission, in accordance with 
the provision in that behalf contained in said submission, do hereby. 



: 
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before entering on the matters referred to us, nominate and appoint 
M. (designed) to be oversman, etc. (as in pi-eceding style). 



No. XXIIL 

MINUTE OF DEVOLUTION UPON AN 0VER8MAN ALREADY APPOINTED. 

We, the arbiters under the within submission, having differed in 
opinion regarding the determination of the matters submitted to us, do 
hereby, in virtue of the powers committed to us as arbiters foresaid, 
devolve the said submission, and whole matters therein contained, 
upon M. (designed), the oversman appointed by us, by our minute of 
date the day of . — In witness whereof, etc. (testing- 

clause and signatures of arbiters and witnesses). 

Note. — ^In place of using the above words, " devolve the said sub- 
mission upon M.," etc., the style frequently runs, "refer the whole 
matters contained in said submission to the determination of M.," etc. ; 
or the like. When the arbiters have decided part of the matters 
submitted, and therefore have only to devolve the remainder, great 
care is requisite that the devolution shall precisely include all that has 
been left undecided by the arbiters, and nothing else. The following, 
or some similar style, would provide for this : — 

We, the arbiters under the within submission, having, in virtue of 
powers conferred on us to that effect, decided part of the matters sub- 
mitted to us, conform to our two interim decrees-arbitral, dated 
respectively the day of , and the day of ; 

but having differed in opinion regarding the other matters submitted 
to us, do hereby devolve the foresaid submission, and all the matteiB 
therein contained, in so far as not decided by one or other of the two 
interim decrees- arbitral foresaid, upon M., oversman appointed by 
us, conform to our minute of date the day of * . — In 

witness whereof, etc. (testing-clause and signatures of arbiters and 
witnesses). 

Note, — ^The variations in the above styles, which may be requisite 
in consequence of combining the nomination of an oversman, and the 
devolution of the submission upon him, in one minute, or of the overs- 
man having been originally named in the submission, or the like, are 
obvious. It seems advisable, in consequence of the importance of the 
minute of devolution, that it should be executed as a probative writ. 
But this is not essential {supra, sec. 352). 



i^pa«9iw^*<*^«awMjHP^^ ^iHKgHSi 



APPENDIX. 425 

No. XXIV. 

MINUTE SISTING A NEW PARTY IN A SUBMISSION, WHERE IT IS INTENDED 
THAT HE SHALL BE THEREBY BOUND EQUALLY WITH THE ORIGINAL 
PARTIES. 

1, A. (designed), do hereby sist myself as a party in the within 
submission, to the same effect in all respects as if I had been a party 
originally subscribing the contract of submission itself ; and I bind 
and oblige myself, my heirs, executors, and successors, to implement 
and fulfil whatever shall be determined, in whole or in part, by decree 
^ or decrees, interim or final, to be pronounced by the arbiter under the 

^ said submission, and that under the penalty expressed in said submis- 

^ sion, over and above performance ; and I consent to the registration 

hereof, along with the said submission, and any prorogations thereof 
as well as the decree or decrees-arbitral to be pronounced therein for 
h preservation and execution, all in the terms and for the purposes ex- 

^' pressed in said submission. — In witness whereof, etc. (testing- clause 

'*' and signatures of party and witnesses). 



s 

B 



m 



m 
if' 



Ifote. — This procedure is of rare occurrence. See Baillie, p. ifl. 



No. XXV. 



MINUTE SISTING THE REPRESENTATIVE OF A PARTY DECEASED. 



^ . I, A. (heir or executor, etc.) of the now deceased B., one of the 

parties to the within submission, do hereby sist myself, in the room 
^ and place of the said deceased B., as a party to the said submission. 

^ — In witness whereof, etc. (testing-clause and signature of party and 

^ witnesses). 

il 

^ No. XXVI. 

EXAMPLE OF A DEGREE- ARBITRAL BY A SOLE ARBTTER. 

^ I (name and designation), sole arbiter appointed under a deed of 

^ submission between A (designed), on the one part, and B. (designed), 

^ on the other part, dated the day of , whereby they sub- 

^ mitted to my determination a claim for payment of the sum of £ 

^ sterling, made by the said A. against the said B., as being the balance 

^ of the intromissions of the said B. with the rents of the estate of D., 

belonging to the said A., on which estate the said B. had been the 
factor of A. for a term of years ; all as more fully set forth in the 
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said deed of submission, which is hereby referred to for its 
tenor ; having accepted of the said submission, conform to my accept- 
ance, indorsed on the submission, and dated the day of ; 
and having, moreover, prorogated the same, conform to my prorog&- 
tion, dated the day of , also indorsed on said submission z 
Considering that, after a Claim was lodged by the said A.^ to which 
Answers were lodged by the said B., I allowed both parties a Proo^ 
which was accordingly led in my presence ; and that parties n^ere 
thereafter heard before me on the whole cause ; and being now well 
and ripely advised on the matters submitted to me, and having God 
and a good conscience before my eyes, I do hereby give forth and 
pronounce my final sentence and decreet-arbitral as follows : I find 
that the said B. is liable to the said A. in payment of the sum of £ 
sterling, being the balance of the rents of the foresaid estate of D. 
still remaining in his hands, under his. intromissions foresaid, with 
interest on said sum of £ at the rate of per cent, &om the 
day of till payment : I also find the foresaid B. liable to the 
said A. in payment of the expenses of this submission, including the 
remuneration of the clerk to the submission, which I hereby modify- 
to the sum of £ sterling, with interest on said last-mentioned 
sum at the rate of per cent., from this date until payment ; and 
I hereby decern and ordain the said B. to make payment of the two 
respective sums of £ and £ aforesaid, with interest on each 
of said sums as aforesaid ; and on the said B. implementing to the 
said A. this my decreet-arbitral, I hereby decern and ordain the said 
A. to execute at his own expense, and deliver to the said R, a formal 
and valid discharge of all claims at his instance against the said B., 
either in respect of his foresaid intromissions as factor, or of this 
decreet-arbitral ; and I decern and ordain both parties to implement 
and fulfil this decreet-arbitral, in all points towards each other, under 
the penalty contained in the said submission, over and above per- 
formance ; and I hereby appoint the foresaid deed of submission, with 
my said acceptance thereof, the foresaid prorogation, and this my final 
decreet-arbitral, to be registered in the Books of Council and Session, 
or others competent, all in terms and to the effect of the consent to 
registration, contained in said deed of submission. — In witness whereof, 
etc. (testing-clause and signatures of arbiter and witnesses.) 

Note. — In those cases in which it has been expressly agreed in the 
submission that the expense of executing the contract of submission, 
and of recording it along with the decree-arbitral, should be within 
the disposal of the arbiter, special findings on these subjects should 
be inserted in the decree, in disposing of the question of expenses. 
The decree-arbitral of an Oversman will carefully narrate the fact 
that the arbiters had differed in opinion, and had then devolved the 
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sabmission on him. It will specify their minute of devolution by 
referring to its date. See supra, pp. 244, 245. 

An Tnterim Decree- Arbitral will be specially designated as such, 
by the use of the word ''Interim" in place of the word FinaL It 
should also narrate that the arbiter had been empowered to pronounce 
Interim Decrees- Arbitral, and that (after such brief statement of the 
circumstances as may seem expedient) he saw fit to pronounce the 
following interim decree. 

No. XXVII. 

ARBITRATION CLAUSES OF THE COICPANIBS GLAUSES GONSOLIDATIOK 

(8CX)TLAin)) ACT, 8 & 9 VICT., C. 1 7. 

And with respect to the settlement of disputes by arbitration, be Afhuraxiw. 
it enacted as follows : — 

Sec. 131. When any dispute directed by this or the special Act, ^pp?**?' 
or any Act incorporated therewith, to be settled by arbitration, shall arbitntora 
have arisen, then, unless both parties shall concur in the appointment ^o^ aroto 
of a single arbitrator, each party, on the request of the other party, ^^i^^J* 
shall, by writing under his hand, nominate and appoint an arbitrator arbitration, 
to whom such dispute shall be referred ; and after any such appoint- 
ment shall have been made, neither party shall have power to revoke 
the same without the consent of the other, nor shall the death of either 
party operate as such revocation ; and if, for the space of fourteen 
days after any such dispute shall have arisen, and after a request in 
writing shall have been served by the one party on the other party to 
appoint an arbitrator, such last-mentioned party fail to appoint such 
arbitrator, then upon such failure, the party making the request, and 
having himself appointed an arbitrator, may appoint such arbitrator 
to act on behalf of both parties ; and such arbitrator may proceed to 
hear and determine the matters which shall be in dispute, and in 
such case, the award or determination of such single arbitrator shall 
be final 

Sec. 132. If, before the matters so referred shdl be determined, Vacancy 
any arbitrator appointed by either party die, or become incapable, or tor to be 
refuse, or for seven days neglect, to act as arbitrator, the party by "'^pp^®*^- 
whom such arbitrator was appointed may nominate and appoint in 
writing some other persdn to act in his place ; and if, for the space of 
seven days after notice in writing from the other party for that pur^ 
pose, he fail to do so, the remaining or other arbitrator may proceed 
ex parte ; and every arbitrator, so to be substituted as aforesaid, shall 
have the same powers and authorities as were vested in the former ar- 
bitrator, at the time of such his death, refusal, or disability as aforesaid. 
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Sue. 133, Where more than one arbitfator shall Jiave been ap- 

melrt'rf' pointed, such arhitrators ahall, before they enter upon the matters so 

umi^. referred to them, nominate and appoiot by writing under their bauds, 

an umpire to decide on any such matters on which they shall differ; 

and if auch umpire sliall die, or refuse, or for seven days neglect to 

act, they ahall forthwith after sucii death, refusal, or neglect, appoint 

another umpire in his place ; and the decision of every such umpire, 

on the matters so referred to him, shall be final. 

Board of See. 13i. If in either of the cases aforesaid, the said arbitrators 

powered ' shall refuse, or shall for seven days, after request of either party to 

an ii^iM ^^'^^ arbitration, neglect to appoint aa umpire, it shall be lawful for 

"rui ^^^ Lord Ordinary, on the application of either party to such arbitra- 

bitntora. tion, to appoint an umpire ; and the decision of such umpire on tlie 

matters on which the arbitrators shall differ shall be final, 
Po*wof Sec, 135, The said arbitrators, or their umpire, may call for the 

to mil for production of any documents in the possession or power of either party, 
' * which they or he may think necessary for determining the question in 
dispute, and may examine the parties or their witnesses, on oath, and 
administer the oaths necessary for that purpose, and may also grant 
diligence for the recovery of such documents as either party may re- 
quire, or for citing witnesses; and on application to the Lord Ordinary, 
letters of supplement, or such other writ as may he necessary, ahall 
be issued by the Lord Ordinary in support of such diligance, 
Costatobe Scc. 136, Except where, by this or the special Act, or any Act 
cretion of incorporated therewith, it shall be otherwise provided, the costs of and 
tt^wbitra- attending every such arbitration, to be determined by the arbitratore, 
ehall be in the discretion of the arbitrators or the umpire, as the case 
may be. 



No. XXVIIL 

AKBITRATIOS CLAUSES OF THE LANDS CLAUSES CONSOLIDATION 
(SCOTLAND) ACT. 8 & 9 YICI. C. 19. 

Dispute as Sec. 20. If no agreement be come to, between the promoters of 

Mtlm'Ru^ the undertaking, and the owners of, or parties by this or the special 

to wbi. ■^'^^ enabled to sell and convey, any lands taken or required for or 

traUoo. injuriously alTected by the execution of the undertaking, or any 

interest in such lands, as to the value of such lands, or of any interest 

therein, or as to the compensation to be made in respect thereof, it 

shall be lawful for the parties to refer the same to arbitration. 

It claim Sec. 21. If the compensation claimed and disputed shall not exceed 

eicesd fifty pounds, unless both parties agree to refer such compensation to 

arbitration, the same shall be settled by the Sheriff. . , . 
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Sec. 23. Ifthe compensation claimed or offered in any case shall Where 
exceed fifty pounds, and if the party claiming such compensation de- sation 
sire to have the same settled by arbitration, and signify such desire l^^ 
to the promoters of the undertaking, before they have presented their ^f^^JiJ^^ 
petition to the Sheriff to summon a jury in respect of such lands, under by arbi- 
the provisions hereinafter contained, by a notice in writing, stating in claimant 
such notice the nature of the interest in such lands in respect of ^ ^***'^*- 
which he claims compensation, and the amount of the compensation 
so claimed, and unless the promoters of the undertaking be willing to 
pay the amount of compensation so claimed, and shall enter into 
a written agreement for that purpose, then, within twenty-one days 
after the receipt of any such notice, from any party so entitled, 
the same shall be settled by arbitration in the manner hereinafter 
provided. 

Sec. 24. When any question of disputed compensation, by this or Appoint- 
the special Act, or any Act incorporated therewith, authorised or re- arbiters 
quired to be settled by arbitration, shall have arisen, then, imless both qa^uons 
parties shall concur in the appointment of a single arbiter, each party, J^^^^^y^i 
on the request of the other party, shall nominate and appoint anbyarbi- 
arbiter, to whom such dispute shall be referred ; and every appoint- 
ment of an arbiter shall be made, on the part of the Company, under 
the hand of the secretary or any two of the directors of the Company, 
and on the part of any other party, under the hand of such party, or 
if such party be a Company or Corporation, under the hand of the 
proper ofl&cer or person authorised by such Company or Corporation, 
and such appointment shall be delivered to the arbiters, and shall be 
deemed a submission to arbitration on the part of the party by whom 
the same shall be made ; and after any such appointment shall have 
been made, neither party shall have power to revoke the same without 
the consent of the other, nor shall the death of either party operate 
as such revocation ; and if, for the space of fourteen days after any 
such disputes shall have arisen, and after a request in writing, in 
which shall be stated the matters so required to be referred to arbi- 
tration, shall have been served by the one party on the other party to 
appoint an arbiter, such other party fail to appoint an arbiter, then 
upon such failure, the party midcing the request, and having himself 
appointed an arbiter, may appoint such arbiter to act on behalf of 
both parties, and such arbiter may proceed to hear and determine 
the matters whicl\ shall be in dispute, and in such case the award or 
determination of such single arbiter shall be final. 

Sec. 25. If, before the matters so referred shall be determined, any Y^"??^ 
arbiter appointed by either party die, or become incapable, the party, to be sup. 
by whom such arbiter was appointed, may nominate and appoint in ^ ^ ' 
writing some other person to act in his place, and if, for the space of 
seven days after notice in writing from the other party for that pur- 
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Power of 
arbiters 
to call for 
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pose, he fail to do so, the lemaining or other arbiter may proceed 
parte ; and every arbiter, 8o to be substituted as aforesaid, shall have 
the same powers and authorities as were vested in the former arbiter, 
at the time of such his death or disability as aforesaid. 

Sec. 26. Where more than one arbiter shall have been appointed, 
such arbiters shall, before they enter upon the matters refened to 
them, nominate and appoint^ by writing under their hands, an overs- 
man to decide on any such matters on which they shall differ, 
or which shall be referred to him under the provisions of this, 
or the special Act ; and if such oversman shall die, or become in- 
capable to act, they shall, forthwith after such death or incapacity, 
appoint another oversman in his place; and the decision of every 
such oversman, on the matters on which the arbiters shall differ, shaU 
be final. 

Sec. 27. If, in either of the cases aforesaid, the said arbitera shall 
refuse, or shall, for seven days after request of either party to such 
arbitration, neglect to appoint an oversman, it shall be lawful for the 
Lord Ordinary, on the application of either party to such arbitration, 
to appoint an oversman, and the decision of such oversman, on the 
matters on which the arbiters shall differ, or which shall be referred 
to him under this or the special Act, shall be final. 

Sec 28. If, when a single arbiter shall have been appointed, such 
arbiter shaU die, or become incapable to act, before he shall have made 
his award, the matters referred to him shall be determined by arbitra- 
tion, under the provisions of this or the special Act, in the same 
manner as if such arbiter had not been appointed. 

Sec. 29. If, when more than one arbiter shall have been appointed, 
either of the arbiters refuse, or for seven days neglect, to act, the 
other arbiter may proceed ex parte, and the decision of such arbiter 
shall be as effectual as if he had been the single arbiter appointed by 
both parties. 

Sec. 30. If, where more than one arbiter shall have been ap- 
pointed, and neither of them shall refuse or n^lect to act as aforesaid, 
such arbiters shall fail to make their award, within twenty-one days 
after the day on which the last of such arbiters shall have been 
appointed, or within such extended time as shall have been appointed 
for that purpose, by both such arbiters under this Act, the matters 
referred to them shall be determined by the umpire to be appointed 
as aforesaid. 

Sec. 31. The said arbiters or their oversman may call for the pro- 
duction of any documents in the possession or power of either party, 
which they or he may think necessary for determining the question in 
dispute, and may examine the parties or their witnesses on oath, and 
administer the oaths necessary for that purpose, and take all evidence 
competent according to the Law of Scotland. 
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Sec. 32. All the expenses of any such arbitration and incident ^^^! 
thereto, to be settled by the arbiters or oversman, as the case may be, tion,howto 
shall be borne by the promoters of the undertaking, unless the arbiters 
or oversman shall award the same sum as, or a less sum than, shall 
have been offered by the promoters of the undertaking, in which case 
each party shall bear his own expenses incident to the arbitration ; 
and in all cases the expenses of the arbiters or oversman, as the case 
may be, and of recording the decreet-arbitral or award in the Books 
of the Council and Session, shall be borne by the promoters of the 
undertaking. 

Sec. 33. The arbiters shall make their decreetr arbitral or award in Award 
writing, and shall cause the same to be recorded in the Books of vend to ' 
Council and Session, or shall deliver the same to the promoters of the ^otJ^J^of 
undertaking, to be by them so recorded, and the ssdd promoters shall, ^ under- 
on demand, at their own expense, furnish an extract thereof, firom the 
said books, to the other party to the arbitration; and extracts of 
decreets-arbitral or award shall bear faith in all Courts and cases, the 
sfoneas the original writings, unless the originals be improven. 

Sec. 34. No award, made with respect to any question referred to ^"^ "°* 
arbitration under the provisions of this or the special Act, shall be set aside for. 
aside for irregularity or error in matter of form. fiSm.*" 

Sec. 35. If the party claiming compensation shall not, as herein- if arbitra- 
before provided, signify his desire to have the question of such com- award^not 
pensation settled by arbitration, or if, when the matter shall have ?^j.^!^ 
been referred to arbitration, the arbiters or their umpire, shall for time, com- 
three months have failed to make their or his award, the question of ^^getUed 
such compensation shall be settled by the verdict of a jury, as here- ^y * J'^- 
inafter provided. ^' 

See also sees. 7 to 14, both inclusive ; sees. 63 to 66, both in- 
clusive; sees. 118 and 123. 



No. XXIX. 

AKBITRATION CLAUSES OF THE RAILWAYS CLAUSES CONSOLIDATION 

(SCOTLAND) ACT, 8 & 9 VICT. C. 33. 

And with respect to the settlement of disputes by arbitration, be 
it enacted as follows : — 

Sec. 119. When any dispute, directed by this or the special Act, ^eJ^na 
or any Act incorporated therewith, to be settled by arbitration, shall "J*® ^ 
have arisen, then, unless both parties shall concur in the appointment by arbitre. 
of a single arbiter, each party, on the request of the other party, shall ters'tobe^ 
nominate and appoint an arbiter to whom such dispute shall be re- ^^Kj^*®*^ 
ferred ; and every appointment of an arbiter shall be made, on the fourteen 
part of the Company under the hand of the secretary or any two of notlci 
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the directors of the Company, and on the part of any other party, 
under the hand of such party, or if such party be a Company or Cor- 
poration, under the hand of the proper officer or person aaihorised by 
such Company or Corporation ; and such appointment shall be de- 
livered to the arbiter, and shall be deemed a submission to arbitration 
on the part of the party by whom the same shall be mcuie; and 
after any such appointment shall have been made, neither party 
shall have power to revoke the same without the consent of the 
other, nor shall the death of either party operate as such revocation ; 
and if for the space of fourteen days after any such dispute shall have 
arisen, and after a request in writing, in which shall be stated the 
matters so required to be referred to arbitration, shall have been 
served by the one party on the other party, to appoint an arbiter, such 
last-mentioned party fail to appoint such arbiter, then upon such 
failure the party miJdng the request, and having himself appointed 
an arbiter, may appoint such arbiter to act on behalf of both parties ; 
and such arbiter may proceed to hear and determine the matters 
which shall be in dispute, and in such case the award or determina- 
tion of such single arbiter shall be finaL 
Va^ncy Sea 120. If, before the matters so referred shall be determined, 

to be'iup- ^"^y arbiter appointed by either party die, or become incapable to act 
plied. the party, by whom such arbiter was appointed, may nominate and 
appoint in writing some other person to act in his place ; and if, for 
the space of seven days after notice in writing from the other party 
for that purpose, he fail to do so, the remaining or other arbiter may 
proceed ex parte ; and every arbiter, so to be substituted, as afore* 
said, shall have the same powers and authorities as were vested in 
the former arbiter at the time of such his death or incapacity as 
aforesaid. 
Appoint. Sea 121. Where more than one arbiter shall have been appointed, 

" eramaiL ^uch arbiters shall, before they enter upon the matters so referred to 
them, nominate and appoint, by writing under their hands, an overs- 
man to decide on any such matters on which they shall differ, or 
which shall be referred to them under this or the special Act ; and if 
such oversman shall die or become incapable to act, they shall forth- 
with after such death or incapacity appoint another oversman in his 
place ; and the decision of every such oversman, on the matters on 
which the arbiters shall differ, shall be final 
Lord Ordi. Sec. 122. If in either of the cases aforesaid, the said arbiters shall 
point an^^ refusc, or shall for seven days after request of either party to such 
on^nSSt arbitration, neglect to appoint an oversman, the Lord Ordinary, on the 
ofarbiten. application of either party to such arbitration, shall appoint an overs- 
man ; and the decision of such oversman on the matters on which the 
arbiters shall differ, or which shall be referred to them under this or 
the special Act, shall be final. 
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Sec. 123. If, when a single arbiter shall have been appointed, such in caMeof 
arbiter shall die or become incapable to act before he shall have made g^^ie aJ. 
his award, the matters referred to him shall be determined by arbitra- wter,niat- 
tion, nnder the provisions of this or the special Act, in the same begin de 
manner as if such arbiter had not been appointed. "'^* 

Sec. 124. If, where more than one arbiter shall have been ap- if either 
pointed, either of the arbiters refuse or for seven days neglect to act, JSM^toaict 
the other arbiter may proceed ex parte, and the decision of such the other ' 
arbiter shall be as effectual as if he had been the single arbiter by exp^^ 
both parties. 

Sec. 125. If, where more than one arbiter shall have been ap- if arbiters 
pointed, and where neither of them shall refuse or neglect to act as make their 
aforesaid, such arbiters shall fail to make their award within twenty- ^^^ 
one days after the day on which the last of such arbiters shall have twenty- 

one dav8 

been appointed, or within such extended time as shall have been the matter 
appointed for that purpose by both such arbiters, under their hands, ^j^^\^. *'**^ 
the mfitters referred to them shall be determined by the umpire to be 
appointed as aforesaid. 

Sec. 126. The said arbiters or their oversman may call for the Power of 
production of any documents in the possession or power of either JJ^^^for 
party, which they or he may think necessary for determining the ques- ^^^^f «tc. 
tion in dispute, and may examine the parties or their witnesses on 
oath, and administer the oaths necessary for that purpose, and may 
also grant diligence for the recovery of such documents as either 
party may require, or for citing witnesses, and on application to the 
Lord Ordinary, letters of supplement, or such other writ as may be 
necessary, shall be issued by the Lord Ordinary in support of such 
diligence. 

Sec. 127. Except where by this or the special Act, or any ActEipenses 
incorporated therewith, it shall be otherwise provided, the expenses of ^e dis^ 
and attending every such arbitration, to be determined by the arbiters, JJ^^jj^^i^^ 
including the expense of recording the decreet-arbitral or award in the ters. 
Books of Council and Session, and of fnniishing extracts thereof from 
the said Books, shall be in the discretion of the arbiters or the overs- 
man, as the case may be. 

Sec. 128. The arbiters or oversman, as the case may be» shall make Awards to 
the decreet-arbitral or award in writing, and shall cause the same h^^d^re. 
to be recorded in the Books of Council and Session ; and extracts ^^^ > 
of decreets-arbitral or awards, so recorded, shall make faith in all 
Courts and cases, in like manner as the original decreets-arbitral or 
awards themselves, except wheje the originals are offered to be im- 
proven. 

Sec. 129. No award made in respect to any question referred to Not to b« 
arbitration under the provision of this, or the special Act, shall be set f^l matter 
aside for irregularity or error in matter of form. of form. 

2 E 
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No. XXX. 



ARBITRATION CLAUSE OF 13 & 14 VICT. C. 36 ; AN ACT TO FACILITATE 

PROCEDURE IN THE COURT OF SESSION. 

Sec. 50. And whereas it is expedient to extend the benefits of 
arbitration : Be it enacted^ that if the parties in any cause before tbe 
Court of Session, in ^which an issue is to be tried, shall consent to refer 
the same to any one arbiter, or to any three, five, or seven arbiters, it 
shall be lawful for the Court, or the Lord Ordinary, and the Court or 
Lord Ordinary is hereby required, to allow such arbiter or arbiters to 
be sworn and to sit as a jury, to try such issue ; and such arbiter or 
arbiters, or the major part of their number in the event of dlfferenee 
of opinion, shaU have all the powers of a unanimous jury ; and the 
proceedings of such trial shall be conducted, as far as may be, as in 
any ordinary case of trial by jury ; either party being entitled to take 
exceptions, and to move for new trial, as in any ordinary case : Pro- 
vided always, that it shall not be competent to either party to object 
to the verdict, or to move for new trial, in respect of the verdict being 
against evidence, or on any other ground implying miscarriage on the 
part of the jury alone : Provided also, that the Court, in the event of 
granting a new trial, shall direct the new trial to proceed before the 
same arbiter or arbiters, if able to try the cause ; and the new trial 
shall, in that case, proceed before the same arbiter or arbiters accord- 
ingly. 

No. XXXL 

SUGGESTION AS TO THE FURTHER USE OF THE ARBITER'S POWER OF 

IMPOSING PENALTIES IN A suBmssioN. — (See mpfU, p. 235.) 

One of the difficulties practically attendant on arbitration pro- 
cedure is the want of some moderate power in the hands of the 
arbiter, to compel despatch in carrying on the details of the business of 
the. submission. Where parties are inattentive to his orders, either in 
regturd to the lodging of a paper, or leading a proof, etc., it is natural, 
and indeed proper, that an arbiter should feel reluctant to put into 
operation the severe sanction of absolutely refusing to receive the 
paper, or to fix a new diet for proofs until he has first allowed so much 
delay to take place, as shall render him fully assured that he is 
warranted in taking that decided course. And as one of the parties 
may probably, at some stage of the submission, be desirous to protract 
procedure, it seems desirable-r-if the object be practically attainable 
— that the arbiter should be armed with some effective compulsitor, 
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of a more moderato kind than that which has just been adverted, to. 
But very considerable difficulty appears to attach tp the subject. It . 
is with reference to this matter that the suggestion is thrown out for 
consideration, whether it might not be advisable that parties should, 
consent, in the submission, that the arbiter should be authorised to 
impose a moderate penalty, not exceeding some small maximum 
specified, upon any party failing duly to lodge a paper, produce an 
account, etc., or, in general, to perform any act which was in facto, 
proprio, and which the arbiter bad enjoined him to perform, in carry- 
ing forward the business of the submission. 

Such a remedy, if otherwise practically serviceable, would be com- 
pletely homogeneous with arbitration procedure, seeing that it flowed 
entirely from the consent of the parties-submitters, and would be 
regulated according to their views. It would be necessary, however,- 
to provide for the suitable disposal of any penalty so levied. It could 
not, of course, be allowed to accrue to the arbiter, or to the clerk of 
the submission. Neither would it serve the purpose in view, if the 
penalty imposed on one party was made to accrue to the other, as this 
might lead to the neutralisation, eventually, of the penalties hincinde^ 
besides being otherwise objectionable. But if it were directed in the 
submission, that any penalties so levied should be forthwith paid out 
in some particular manner by the arbiter (in the form of a donation tO' 
an infirmary, for instance), and that receipts for the payment should-, 
be produced in the submission^ perhaps such an -arrangement might 
enable an arbiter effectually to apply a spur to a procrastinating party, 
and thereby to insure reasonable despatch in carrying forward the 
submission to a close. 

Were it found possible to arm the arbiter with any such power as 
would admit of moderate and efficient exercise, it seems probable that 
the very existence of such a power might practically supersede all 
occasion for its exercise ; which would, of course, be the most success- 
ful result which could be desired. It must, at the same time, be 
admitted that the subject is one of delicacy and difficulty, so that it 
is by no means without hesitation that the present suggestion is sub- 
mitted for consideration. 

No. XXXII. 

EXAMPLE OF A SUBMISSION, GIVEN BY DALLAS, IN HIS SYSTEM OF STYLES, 

IL 499 (ed. 1774), with the notes appended thereto. 

Submission .passed betwixt Sir G. M. of C, General to his 
Majest/s forces in Scotland, and R G. younger of G. 

. This blank, on the other side hereof, subscribed by Sir G. M.. 
designed ut supra, on the one part, and R. G., designed nt mipra, on 
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the other part, is to be filled up, with the final sentence and decieet- 
arbitral to be given and pronounced by Sir John Cunninghame of 
Lamburghtoun, advocate, as judge-arbitrator, and amicable compositor, 
neutrally, and mutually elected, nominated, and chosen by both parties, 
and to the which judge-arbitrator, both the said parties have submitted, 
and by these presents, submit all clags, claims, debates, and contro- 
versies standing betwixt them ; and specially that debate and contro- 
versy betwixt the said Sir G. M., as superior of the lands of C, with 
the pertinents, and the said R 6., as appriser thei'eof ; anent the 
entry to the said lands of , craved by the said R G. from the 

said superior ; and anent the holding of the lands and change thereof, 
granted in favours of umquhile G. of K, by the deceased Sir L. F. of 
L., and R M. of , with consent of his nearest of kin, conforni 

to their claims and answers to be given in by them to the said arbi- 
trator thereanent, with power to the said Sir J. C, as arbitrator fore- 
said, to decide, determine, and give forth and pronounce, his final 
sentence arbitral therein, betwixt the date hereof and the day of 

next to come ; likeas, the said Sir J. G. has accepted, and by 
these presents accepts, in and upon him, the decision of the said 
matters particularly and generally above submitted, and faithfully 
promises to meet and treat thereupon, and pronounce, give forth, and 
deliver his final sentence and decreet-arbitral therein, betwixt and the 
said day. And however it shall please the said Sir J. C. to decide 
and detennine in the premises, betwixt and the said day, both the 
said parties bind and oblige them, their heirs and successors, to 
stand, remain, and abide thereat, underlie, and fulfil the same, to one 
another, conform to the decreet-arbitral to follow hereupon, in all 
points;' and that but any appellation, reclamation, obstacle, or again- 
calling whatsoever under the pain of Scots money, to be paid by 
the party failer to the party observer, or willing to observe the pre- 
misses, and by and attowr the same, and together thei*ewith ; consent- 
ing these presents, with the decreet-arbitral to follow hereupon, be 
inserted and registered in the Books of Council and Session, or others 
competent, therein to remain for conservation, and if need beis allen- 
narly, that letters, in form as effeirs, may pass hereupon ; and to 
that effect, constitute 

their Procurators, etc. — In witness whereof, etc 
Nota, 1. At times, submissions are general, submitting all clags, 
claims, questions, debates, controversies, actions, suits of law, debte, 
sums of money, and what else debateable and controvertible betwixt 
the parties, and which they may any ways ask, seek, or crave of one 
another, and have to lay to others' charges, upon whatsoever account, 
or for whatsoever cause, fact^ deed, or occasion preceding the day and 
date hereof; confonn to their respective claims, and answers to be 
given in by either party, against others, thereanent, to the arbiter. 



APPENDIX. 



437 



2. At other times, submissions bear to submit, ut supra, which 
is general, as to that part ; and then it bears these words : " and 
specially but prejudice of the generality foresaid," such a particular 
affair, and probably more than one ; and, in that case, the submis- 
sion is both general and special 

3. At other times, submissions only bear such a particular affair 
and no generality at all; and so but a special submission. But 
whether the one way or the other, is no matter ; and the writer is 
to be determined in that, by the parties. 
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ACCBPTANCE OF OFFICE OF ARBITER ; 

what obligatioDs it implies towards 
liarties, 201-203 ; see Appx. vti. ; ac- 
ceptance by judicial referee, 270. 
Accession to Submission, 48, 49. 

Accountant ; remit to, as man of skill, 
225. 

Act of Regulations; 12, 31, 34; evil 
which 25th Article was designed to 
remedy, 31 ; Act applies to subscribed 
submissions only, 34 ; allows reduction 
of award for corruption, bribery, or 
falsehood, of arbiters, 34; has statu- 
tory force, 34 ; excludes challenge for 
arbiter's error in judgment, 36 ; does it 
exclude every challeoge except those 
specified in the Act itself? 35; con- 
struction of the Act, 35, 37 ; reduction 
of awards, on grounds not within the 
Act, 35 ; Opinions as to scope of ^ the 
Act, 37-42; words of Act, originally 
used in ordinary sense, 43 ; object and 
effect of the Act, 44 ; will it fortify a 
foreign award ? 395. 

Actings of PARTiBS-suBMirrBRs ; their 
effect in homologating arbitration- 
procedure, 319 aeq. ; their effect in 
putting a special construction on the 
contract of submission, 326, 327 ; their 
effect in homologating defects under a 
purely statutory submission, 327 ; or 
under a submission which is only in part 
statutory, 327. See Homologation. 

Action ; when submitted, its conclusions 
afford measure of claims of pursuer, 70 ; 
see Appx. v. ; action, statutory term 
for bringing, — ^how far its currency is 
stopped by a submission, 309 ; action 
upon award, 357 ; what defences may 
be stated, ope exeeptioniH^ 361. 

Acts of Procedure in submission ; 
written by clerk, 290; see Clerk to 
Submission. 

Actum et Tractatum of parties; effect 
of, upon submission, 50, 58 ; explains 
ambiguity, 59 ; may even enlarge con- 
tract, 59. 

Adjudication, Decree of ; when already 
preferred, p%ri jtassUt by an awanl, — 



Adjudication. 

how far affected by subsequent reduc- 
tion-improbation, 332. 

Adjudicative Clause in award ; see 
Award. 

Advocate ; his implied power to submit 
a pending process, 119 ; or to agree to 
a judicial reference, 269 ; may be se- 
lected as arbiter, 136 ; may continue 
to act, though raised to the Bench, 
137 ; but may renounce office, 137 ; 
where party-submitter desires aid of 
counsel, arbiter should seldom refuse, 
165 ; party not entitled to insist that 
arbiter shall delay procedure till he 
consult counsel, 170; does oonnsers 
opinion, upon a joint-memorial and 
agreement, require an award stamp? 
368, 369. 

AoENCT ; undue, in submission, ni&y ex- 
pose an award to reduction, 28. 

Agent (Law) ; has no implied power to 
submit a pending process, 120 ; or to 
agree to a judicial reference, 269 ; 
may be selected as arbiter, 136 ; where 
I)arty wishes to appear by,'>Bhould 
generally be allowed by arbiter, 
165 ; expenses decerned in name of, 
231 ; case where award was written 
by agent of a party, 244. See Attorney 
Licence. 

Aoreeuent to submit Disputes ; must 
name arbiters, 85 ; otherwise ineffec- 
tual, 85 ; grounds of this rule not 
satisfactory, 85 ; not enough that ar- 
biters be designed as holders of certain 
offices, 86 ; nor that the holder of a 
certain office be empowered to name 
arbiters, 86 ; agreement may include 
future disputes, 87 ; where ancillary 
to primary contract, and requisite for 
liquidating obligation, etc., therein, 
valid, though arbiters not named, 87 ; 
ancillary to sale, 87 ; ancillary to lease, 
88 ; ancillary to mineral lease, 89, 91 
and notes ; ancillary ageement may 
remain in force, though award reduced, 
92 ; or though arbiters, first named, 
may not agree in award, 92 ; or though 
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Agkbehent to submit Disputes. 
one of parties dies, 93 ; has co-eodur- 
ance with primary contract, 93, 265 ; 
what if it provides for naming two 
arbiters, and does not provide for 
naming overaman, 93, 94; can Gonrt 
give remedy ? 94, 95 and note ; effect 
of agreement to submit, upon the cur- 
rency of prencrlptUm of the claim, 307 ; 
or of a statutory term for bringing an 
action, 309. See Ancillary Submis- 
* sion ; Coal Lease. 

AoRBEMBNT Stamp ; wheu applicable to 
a submission, 364. 

Ambiguity in Award, effect of, 249; 
competent means of explaining award, 
250, 342, 344; set Award. 

Ancillary Submission, 46, 87; how 
submission-clause called into opera- 
tion, 46 ; powers of arbiter under it, 
47 ; its function properly executorial, 
75 ; construction of the clause, 75 
«eg. ; can arbiter dispose of claims of 
damages? 77 ; or certain emerging legal 
questions ? 76 ; can party choose his 
own arbiter at pleasure? 129, 130. See 
Agreement to Submit; Submission; 
Coal Lease. 

Anomalous Submissions, 123 note >, 
124 note \ 

Appraissh ent Stamp ; is it ever admitted 
in Scotland in place of an award stamp? 
369, 370. 

Arbiter ; his error in judgment not fatal 
to award, 22, 336 ; judicial duties of, 
23 note ; his decision as to limits of 
submission, open to review, 57 ; in a 
general submission, should cause its 
limits to be well defined by claims, 
eta, 61, 62, 173; only bound to decide 
such claims, under general submission, 
as parties bring duly before him, 62. 

Arbiters require to be named in 
agreement to submit disputes, 85 ; nut 
enough that they be designed as the 
holders of certain ofSces, 86 ; nor that 
they are to be named by the holder of 
a certain office, 86. 

Who may be arbiters, 127 ; arbiter, a 
private judge, 127 ; parties may select 
almost any person as arbiter, 127 ; dis- 
qualifications, by old law, 127 note. 

Arbiter should stand indifferent, 
130 ; what biassing interest disquali- 
fies, 130, 131, 133 ; see Interest ; how 
far disqualified by relationship to a 
party, 134 ; must not mix up himself, 
or his own accounts, with matters in 
dispute, 135, 136 ; his position at least 
as delicate as that of a public judge, 
136 note ^; if disqualified, carnot 
concur in selecting oversman, 138 ; 
limit of arbiter's jiower in selecting 
oversman, 138. 



Arbiter. 

Implied powers of arbiter, 47, 139 ; 
his powers correlative with his dutiea, 
139. ^ee Proof ; Hearing ; Procedure ; 
Valuation ; Prorogation ; Devolution ; 
Oversman. 

Arbiters' tossing for choice of overs- 
man invalid, 188 ; if oversman dedines 
to accept, arbiter's power of nomina- 
tion apparently not exhausted, 188. 

Arbiter ftmctua by devolution, 1 89, 
200 note ; arbiters' duty to form mxYA.- 
tral opinions before they devolve^ 190 ; 
if, thereafter, they disagree, they should 
then devolve, 190 ; arbiters and oveia- 
raan may arrange to sit together at proof 
or hearing, 191 ; after devolution, su-bi- 
ters cannot sign award, even on matters 
not devolved on oversman, 200. 

Arbiters cannot renoimoe their 
office at jileasure, 201 ; formerly liable 
to summary diligence, to comp^ them 
to fulfil their office, 202 ; still liable to 
an action, 203; at instance of either 
party, 207, 208 ; what cause justifies 
ranuDciation of office, 204, 206; to 
what compulsitors recusant arbiter 
may be subjected, 207 9eq, 

Arbiter may alter his award, if not 
delivered, or put on record, 210, 213 ; 
but cannot do so^ after expiry of sub- 
muBsion, 210, 212; arbiter^s duty to 
alter his award, while revocable, if 
his opinion has changed, 213; power 
of one of several co-arbiters to revoke 
bis own concurrence, in undelivered 
award, 213. 

Arbiter's duty to exhaust submis- 
sion, 214 9eq, 

Arbiter's power to remit to men of 
skill, 224 seq,^ 387 ; express power 
should be given where it is foreseen 
that the aid of men of skill will be 
required, 225 ; limits of arUter's 
power of remitting to men of skill, 
226 ; and of remunerating them, 226, 
227 ; does arbiter incur personal lia- 
bility to remunerate men of skill ? 
227, 228. 

Arbiter has power to award expenses 
of process, unless expressly otherwise 
provided, 228 ; what power over pen- 
alty in submission, 233. 

Arbiter's remuneration not legally 
exigible, 312; unless stipulated before 
commencement of submission, 313 ; 
arbiter held corrupt if he exacts obliga- 
uon for fee, pending submission, 314. 

Arbiter's notes, how far available 
in reducing or defending award, 66, 
67; how far allowed to explain 
award, 250 note >, 259, 343; or to 
prove the res fjrsta under a submis- 
sion, 343 seq., 347. 
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Akbitek. 

Can arbiter have deeds executed at 
his sight after close of submission ? 255 ; 
arbiter may recall appointment of clerk 
at pleasure, 293 ; see Clerk to Submis- 
sion ; effect of arbiter's bankruptcy, 
301. 

Bribery of arbiter a ground of i-educ< 
tion of award, 328 9eq, 

Arbiter's interlocutory orders, how 
far reducible pending the submission, 

336 ; when arbiter should be called as 
defender, in reduction of his award, 
337. 

How far oath of arbiter is admis- 
sible, in reducing or defending award, 

337 »eq. 

How far arbiters' difference of 
opinion is probable by parol, 339. 

Effect of non-concurrence among 
arbiters, 371 ; arbiter's orders, how 
enforced, nee Appz. xiv., xvii. Sec 
Award ; Remuneration ; Submission. 
Arbitkr's Notes ; mt Notes of Arbiter. 

AUBITRAGSS, DBS, 7. 

Arbitration ; antiquity of, 1 ; frequent 
resort to, 2 ; causes wliy arbitration 
procedure eUgible, 2 ; selection of 
judge fitted for the particular case, 
2 ; extrication of working contracts, 
2 ; investigation unfit for public 
courts, 3 ; supposed despatch and eco- 
nomy of arbitration procedure, 3 ; 
arbitration among the Greeks, 4 ; 
the Romans, 5 ; mo<lern commercial 
nations, 6 ; France, 7 ; England, 8 ; 
Scotland, 11 ; beneficial effect of Act 
of Regulations 1695, 14 ; arbitration 
procedure perhaps susceptible of some 
legislative aid, 15, 379; alleged im- 
policy of ousting jurisdiction of courts 
of law by arbitration, 32 note ; finality 
of award essential to arbitration, 33 ; 
arbitration auxiliary to dispensation 
of justice, 33. Ste Submission ; 
Arbiter ; Award ; Statutory Arbitra- 
tion. 

Arrestments on the Devendenok; sub- 
sist notwithstanding judicial reference 
of process, 283 ; see Cautioner. 

Articles of Regulation 1695 ; see Act 
of Regidations. 

Articles of Roup; submission clause in, 
how construed, 72, and notes on 72, 
73 ; implies power iu arbiter to leacl 
necessary proof, 150. 

Assignation of party-submitter's whole 
claim and interest ; see Assignee. 

Assignee of party-submitter ; how far 
entitled to appear in submission and 
crave decree, 116; assignation does 
not liberate cedent, as party -submit- 
ter, 117. 

Athenian Law regarding arbitration, 4. 



Attorney Licence ; can agent in judi- 
cial reference claim his expenses if he 
has no licence ? 286. 
Auditor of Court ; taxes fee of judicial 

referee and clerk, 230. 
Authentication of Foreign Award ; 
what is required for this in Scottish 
Court, 393 aeq. 
Award ; affords plea of rea judicata^ 21; 
finality of, important in arbitration, 
33 ; grounds of reduction of, by Act of 
Regulations, 34 ; colourable award not 
valid, 35, 245; may render arbiter's 
notes a part of itself, by referring to 
thei£, 66. 

Award against a wife, 98,. 100; 
against tutor, 109, 360. 

Award can go no farther than par- 
ties, if agreeing, could jointly do by 
their own deed, 97, 121, 125 ; ex, gr.^ 
can dispose of claims of debt, 121 ; but 
if claim rests on document said to be 
forged, cannot dispose of crime of 
forgery, as regards public interest, 
117; nor of other matters affecting 
public interest ; examples, 121-123. 

Award reduced, where an arbiter 
mixed up his own accounts with those 
under submission, 135. 

Draft of award should generally 
b*i shown to parties, 171, 256; but 
arbiter not bound to do so, 171. 

Award signed by arbiters after 
they were funcU, by devolution, in- 
valid, 184. 

Importance of narrative of differ- 
ence of opinion between arbiters, in 
oversman's award, 193, 245; or in 
award by oversman and one arbiter, 
193 seq. ; must there be writing, 
signed by both arbiters, narrating 
their difference, before oversman can 
act? 192 seq. ; what evidence of differ- 
ence requisite to support award by 
majority of three co-arbiters, 195 
note '. 

Part-awards good, if conformable 
to arbiters' powers, though arbiters 
subsequently err, 20O, 266 note ^ ; 

Award, while neither delivered, nor 
put on record, may be cancelled by 
arbiter, 210; when is delivery of 
award held complete? 211 seq.^ 259, 
260 ; recording of award, equivalent 
to delivery, 213 ; award executed and 
left in hands of clerk, at close of 
submission, is presumed delivered, 
212, 213 ; award should be altered by 
arbiter, so long as revocable, if hu 
opinion has changed, 213. 

Effect of penalty in award, 234. 

Award is arbiter's sentence, 239 ; 
how construed, 239 ; cannot be signed 
after submission expires, 239, 240. 
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Award. 

Requisites of award, 240 ; effect of 
homologation, 240 ; chief clauses of 
award, 241, 242 ; what if appeal to 
"God and a good conscience" be 
omitted, 242 ; award not necessarily 
written by clerk to submission, 243, 
244. 

What if award executed on Sunday, 
244. 

Award in favour of assignee of a 
party, 245 ; award must embody 
arbiter's own judgment, 245 ; award 
binding only so far as conform to 
agreement of parties, 247 ; should 
decide finally and exhaustively, 247, 
248 ; and conclusively, 253 ; excess in 
award fatal in whole or in part, 233, 
248 ; ambiguity in award, 249 ; ex- 
arbiters not allowed to explain, 250, 
342 ; what extrinsic aids for explain- 
ing award, 252 ; awani should be con- 
gruous, 252 ; reservations hazardous, 
253 ; or conditional findings, 253 ; no 
arbitral power should be reserved 
after submission closed, 253 ; can final 
award direct deeds to be executed at 
sight of arbiter? 255. 

Rectification of error in award, 256, 

257. 

Award should be self-contained, 
258 ; avoid unnecessary rcUiones deci- 
dendi, etc., 259; award binding against 
heirs, 262 ; effect of award ordaining 
a dischai^, 262. 

Suggested distinction between in- 
terim-award and part-award or partial 
award, 262; requisites of both of 
these awards, 263; interim-award, 
how far revocable by arbiter, 263; 
delicate discretionary jurisdiction, 
264 ; should final award refer to 
previous interim-award ? 264 ; what if 
interim-award be not specially designed 
as such, 265. 

Any award is beyond arbiter's recall 
after expiry of submission, 265 ;. what 
if interim-award be inherently pen- 
dent, on the pronouncing of a subse- 
quent and final award, 266. 

Award against party who has been 
sequestrated, pending a submission, 
300. 

Grounds of challenge of an award, 
327 8eq, ; on Act of Regulations, 328 
seq, ; at common law, 332 seq.; grounds 
and warrants of award, how far neces- 
sary to be produced in defending 
reduction, 337 ; proof admissible in 
reducing or defending award, 338 seq.; 
if oversman's award falsely alleges 
that the arbiters had differed, the 
falsehood is probable by parol, 341 ; 
if an award be improbative, when 



Award. 
delivered, the defect cannot be sapplied 
by parol, 342; how far it may be 
affected by arbiters' notes, 343 sm^. ; 
or be construed by pleadings of par^ 
ties, 346, 347. 

Action and diligence upon award, 
357 ; consent to registration, 357 
seq. 

In award by majority of arbiters, 
what proof is required of dissent by 
minority, 371, 372. 

Statutory award, to be executed 
in writing, 377; on what groand^ 
reducible, 377 ; Foreign award, 394 ; 
how far valid in Scotland, 394 9eq, ; 
how far affected by the Articles of 
Regulation, 395 ; what authentication 
of such an award is requisite in Scot- 
Und, 398 seq. See Arbiter; Submis- 
sion ; Stamp ; Appx. xxvi. 
Award, or Report to Court, by judicial 
referee, 276 ; see Judicial Reference. 



Baoon, Lord, his *" Wisdom of the 
Ancients,*' 1. 

Bald ASS BRONi, Ascaxio, "Delle Assi- 
curazioni Marittime Tratto,'* 6. 

Bankrupt Act ; as to submissions, 1 14, 
note '; exempts certain arbitration 
procedure from stamp-duty, 370. 

Bankruptcy of party-submitter ; doesnot 
cause fall of submission, 114; notice 
to trustee, 114; how it affects sub- 
mission and award, 300, 301 ; bank- 
ruptcy of arbiter, 301. 

BANKRUPT Estate; submissions respect- 
ing, 114. See Bankrupt Act; Bank- 
ruptcy. 

BiASSCNO Intbrbst; disqualiBes arbiter; 
see Interest ; Arbiter. 

Bills ; mutually deposited with arbiter, 
in making a submission to him, 50. 

Bond and Rrleasb; deposited with 
arbiter in making submission to him, 
49. 

Bond OF Subuission, 49. 

Bondmen ; of old disqualified as arbiters, 

127 note ; now unknown in Scotland, 

128 note. 

BoRRowiNO Papers in submission, 291 ; 
see Clerk to submission. 

Boucher, P. B. ; his French translation 
of II Consolato del Mare, 2, 4. 

BRrBBRY OF Arbiter ; ground of reduc- 
tion of award, under Act of Regula- 
tions, 34, 328 seq. ; gift, etc., to 
arbiter, when is it bribery? 328 ; gra- 
tuitous assignation of debts to arbiter, 
329 ; agreement to give fee to arbiter, 
made pending submission, 329. See 
Remuneration of Arbiter. 

BuRGU ; party to a submission, 115. 
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Cakcellivo of undelivered award ; ar- 
biter's i)Ower therein, 210 8eq. See 
Arbiter ; Award. 

Gabbs, Lnrr of, xiii. 

Cause CELiBRS, in arbitration, 1. 

Caution ; case where charger upon 
award held bound, in a suspension, to 
find caution, before bill of suspension 
refused, 362. 

Cautioner (for party -submitter) ; does 
submission fall by death of ? 109 note, 
299 ; is contract of submission com- 
pleted before he signs ? 295, 296. 

Cautioner in Suspension ; how affected 
by judicial reference of process, 284. 

Cautioner in LooaiNO of Arrbstmbntm, 
ON Dependence ; how affected by ju- 
dicial reference of process, 284. 

Cedent (party-submitter) not freed of 
liability by assigning claim, 117. 

Challenge of Award, 327 9eq. See 
Award. 

Charles l, submissions to, 11. 

Citation of witness or haver, before 
arbiter, how effected, 353; what if 
witness lives in England, 356 ; eee 
Appx. xn. seq. 

Claims, by parties; useful for defining 
limits of general submission, 61, 62 
and also of mixed submission, 69 
form of claim, 173; revisal of, 173 
sometimes no claim requisite, 174 
what subjects may competently be in 
duded in claims, 120 teq, ; how far 
necessary that claims be produced in 
reduction of award, 337. See Proce- 
dure in Submission. 

Clause of Submission; ancillary to 
primary contract ; see Submission. 

Clauses of Award ; /lee Award. 

Clerical Error in award ; may be rec- 
tified, 256. 

Clerk of Submission ; is servant of arbi- 
ters, 210 ; when is delivery of award 
to derk held complete delivery? 211 
seq.f 260; executed award, left in 
hands of derk, at dose of submission, 
— presumed to be delivered, 212 ; not 
imlispensable that award be written 
by derk, 243, 244; how derk ap- 
pointed, 289; not always appointed, 
289; requisites of derk, 290; duties 
of clerk, 290 seq. ; as to conduct of 
submission procedure, etc., 290 ; derk 
subject to orders of arbiters, 292 ; re- 
moveable at pleasure, 293 ; remunera- 
tion legally due to derk, 292 seq.; 
can he daim payment from arbiter ? 
293; what if arbiter award him ex- 
cessive remuneration, 293 ; decree for 
account in name of derk, 230; ac- 
count suffers triennial prescription, 
294 ; how far ia derk admissible as 
witness in reduction of award, 338 



Clerk of Submission. 

»eq. ; as to re« gesta of submission, 

338. See Appx. vm. 
Clerk of Judicial Kefrree; his fee 

taxed by auditor of Court, 230. 
Closed Record ; see Procedure ; Appx. 

IX. 

Coal Lease ; proof as to workable state 
of coal must be primarily taken by 
men of skill, as referees, when so 
agreed in lease, 89 seq,, 335 note ; an- 
cillary submission-clause in coal lease ; 
see Agreement to submit 

Co- ARBITERS; what evidence of difference 
of opinion requisite, to enable majority 
to decide, 195 note ; how far can legal 
compulsitors be used to make them 
proceed with a submission? 209 ; na- 
ture of duties undertaken by them, 
209; Non-concurrence among Arbi- 
ters ; Co-arbiter may recall his concur- 
rence in undelivered award, 213; see 
Arbiter. 

Code de pRocifcD. civile, 7. 

Colourable submission and award, in- 
valid, 36, 37, 246. 

Commission for regulation of judica- 
tories, 12. 

Commission ; can arbiter take proof by, 
without express power? 160 seq, ; see 
Appx. n. 2 ; xvi. 

Commissioner of Court ; formerly held 
not entitled to fee on taking proof, 
317 ; see Proof. 

Common Law Procedure Act (Eng.), 9. 

Companies Clauses (Scotland) Act; 
see Statutory Arbitration, 374, 378 
seq. ; see Appx. xxvn. 

Company, Mercantile ; may enter into 
submission regarding moveable or 
heritable estate, 113; single partner 
cannot bind company to a submission, 
113; incurs personal responsibility if 
company repudiate, 114; how assent 
of company proved, 114. 

Compensation, 60 note. 

Compensation for land-severance ; 
how far it extends, 387. 

Compromise wearing dress of award ; 
is redudble, 246, and note '. 

Conditions impued, qualify arbiter's 
undertaking towards the parties, 22 
seq, ; qualify also obligations of pazties- 
snbmitters towards eiush other, 27 seq, ; 
breach of these frees from obligation 
to implement award, 28. 

Conditions qualifying obligation to im- 
plement award ; effect of them, 38, 42. 

Consignee of Goods; spedalcase, where 
submission by him as to marketable 
state of goods sustained, 113. 

CoNSOLATO (II) del Mare, 2, 4. 

Constitution of Contract of SubmiS' 
siON, 44 ; see Submission. 
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OoNSTBUCTnoN OF SUBMISSION, 57 ; »ee 
Submissioo. 

CoNTEAGT, Primary ; ancillary submis- 
Bion-daose in, «ee Submission ; Agree- 
ment to submit. 

Contract of Partnership, submission- 
clause in, 70 ; scope of the clause, 71. 

Contract of Submission; see Submis- 
sion. 

Corporation ; may enter into a submis- 
sion, 120 ; M(! Burgh. 

Corruption of Arbiter ; ground of re- 
duction of award, by Act of Regula- 
tions, 34, 35; inferred by exacting 
obligation for fee pending submission, 
310; allegation of presumed corrup> 
tion, 145, note ^ ; constructive sense 
of term *' corruption/' 37 ; Opinions 
and cases thereanent, 37 9eq. ; includes 
any plain failure in arbiter's duty (in- 
volving injustice), distinct from mere 
error of judgment, 39, 40; does not 
necessarily involve moral corruption, 
or moral wrong, etc., 40; may be 
shown in refusing proof, or hearing, 
41, 152, 168; or by want of due 
desire to do justice, 41 ; what consti- 
tutes '* corruption,*' 41 aeq. ; 9ee Act 
of Regulations. 

CouNGius, bquttable, of conciliation or 
arbitration ; Bill for, 11. 

CoxTRSiNO Meeting ; submission-clause 
in rules of, 73 note. 

Court of Session ; arbitration procedure 
in, 14 ; see Appx. xxx. 

Courts of Law; usurping power to 
review awards on merits, 33; some 
Courts unfriendly to arbitration, 33 ; 
alleged impolicy of ousting their jnris- 
diction by arbitration, 32 note ; what 
remedial powers in Court, where an- 
cillary submission proves inoperative, 
92, 93, 94, 335 note ; how authority 
of Court interponed to judicial refer- 
ence, 271; how recalled, 271, 272; 
9ee Judicial Reference; Appx. xvin. 

XIX. 

Crime ; cannot be made subject of sub- 
mission, so as to affect public interest, 
121. 

Crimen fahi; see Falsehood. 

Cross-examination of witnesses ; arbi- 
ter's control over, 1 55 ; aee Witness ; 
Proof. 

Curator ; enabled to become party to 
statutory arbitration, 374. 

Curator bonis of lunatic; may sub- 
mit question as to moveable estate, 
113. 

Dallas ; style of submission, by ; Appx. 
xxxn. 

Damages ; claim of ; under submission- 
clause in contract of partnership, 70, 



Damages. 

71 note; claimed under submission- 
clause, after close of primary contract, 
76, 76 note '; claimed during cur- 
rency of primary contract, 78 »eg^ 
79 seq, notes; how far competent to 
recover damages under ancillary sub- 
mission, 82, and note ' ; can arbiter 
be subjected to damsges for wilfnl 
breach of his obligations towaids 
parties? 209 ; award of prospective or 
contingent damages, 387 ; damages 
for wrong done by Railway Company 
in disobeying statute, 392 ; how £ar 
daimable under statutory arbitnitioii, 
392 ; how far claimable by yearly* 
tenant, under statutory arbitration, 
392 ; me Statutory Arbitration. 

Deaf and Dumb, '* allutterlie ;" can they 
be arbiters ? 127 note, 128. 

Death of Partv ; causes fall of submis- 
sion, if not specially otherwise agreed, 
299; does not cause fall of judicial 
reference, 282 ; but process must be 
transferred, 283 ; what if submission 
be, in part, of statutory ohancter, 
384 ; or ancillary to a conljact of sale, 
387 eeq, ; death of arbiter, 300 ; of 
judicial referee, 283 ; of cautioner of 
party, 299 ; of party's hnsband, 299 ; 
of tutor, party-submitter, 106 ; of 
pupil, party-submitter, 1 06. 

Debt, due to arbiter by party, or 9Ure 
tferea ; how far it disqualifies arbiter, 
134 ; case where arbiter was debtor of 
one party and creditor of the other, 
135. 

Decree-Arbttral, see Award. 

Decree of Adjudication ; how far does 
reduction-improbation of decree affect 
award which has already preferred 
said decree? 332. 

Deed Stamp ; when applicable to a sub- 
mission, 364 ; see Stamp. 

Delegation of arbiter's office ; not in- 
volved in merely consulting men of 
skiU, 246. 

Deutsry of Award; when held com- 
pleted, 210 ««?., 259, 260 ; if award 
left in hands of clerk at close of sub- 
mission, presumed to be delivered, 
212; award, put on record, is delivered, 
213 ; see Award. 

Demosthenes ; quotes Athenian law re- 
garding arbitration, 4. 

Deposition of Witnesses ; taken down 
by clerk to submission, 290, 291, sef^ 
Clerk to Submission ; how far is depo- 
sition of deceased witness available in 
after-process between same parties? 
351 ; see Proof ; Appx. xvi. 

Devolution on oversman; power of, 
185 ; where two arbiters disagree in 
opinion, 185 seq, ; cannot take place 
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Devolution. 
till arbiters have disagreed, 189 ; if 
one arbiter die before disagreement, 
Borvivor cannot devolve, 189 ; devolu- 
tion sabstitutes oversman in room of 
arbiters, 189 ; does not require to be 
probative writ, 190 ; needs no tecbni- 
cal style, 190; tenor of minute of 
devolution, see Appx. xxiiL ; effect of 
tbere being no minute of devolution, 
191 seq, ; importance of its narrating 
arbiters' difference of opinion, 196 ; 
devolution is not implied in nomina- 
tion of oversman at outset of submis- 
sion, 197 ; effect of such nomination 
at later stage of submission, 1 97 ; de- 
volution distinct from prorogation, 
198 ; it must include all matters not 
decided by arbiters, 199; otherwise, 
seems fatal error, 199 , exception in 
peculiar species of submission, 199, 
note ^ ; devolution defective, may be 
cured by homologation, 324 ; no stamp 
required for minute of devolution, 
366. See Appx. m. Note; xxii. 
xxm. 

DiFFSRBVCB OF OPINION between arbi- 
ters, how far probable by parol, 245, 
339. 

DitioKNCB TOR CrnNG witnesses and 
havers in judicial reference, 276 ; see 
Judicial Reference. 

Df LiQXNCE, summary ; could formerly be 
used to compel arbiter to fulfil his 
office, 203 ; not competent against 
pupil reaching puberty, when raised 
upon award against tutor, 109. 

DiLiOKNCE UPON AwARD, 357 seq, ; how 
far competent against married woman, 
98 ^e^. ; consent to registration, 98 seq, ; 
inducia, 358; diligence directed against 
one not originally party to contract 
of submission, 359 ; must extract of 
submission, and any prorogation or 
devolution, be produced in Bill Cham- 
ber, as well as award ? 361 ; cases 
where charger required to find caution, 
before bill of suspension refused, 362. 

DiscQABOE, effect of award ordaining, 
262. 

Disputes, future or contingent, may be 
effectually submitted, 87. 

Disqualification of Arbiter, 130, 131. 

Draft of Award, expediency of arbiters 
submitting to parties, 256. 

Dumb, see Deaf. 

Duration of Ancillary Submission; 
not naturally beyond term of primary 
contract, 75 ; unless as to provisions 
which come into force at end of con- 
tract, 75, 76 note «. 

Duration of Submission, 294; where 
submission was in part of statutory 
character, 384 ; see Submission. 



Duties of Arbiter correlative to his 
powers, 139; nature of duties, 139; 
function, judicial, 139, 140 ; what are 
means necessary to performance of 
judicial duty, 140 ; arbitei^s failure in 
duty may amount to constructive 
"corruption," 37, 41 ; its effect, inde- 
pendently of constructive "corrup- 
tion," 38 seq, See Arbiter. 

Duty, Prooresstve, see Stamp. 

Emerioon, Traits des Assurances, 7. 

England, arbitration procedure in, 8. 

Entail, Heir of, what i>ower to submit, 
115, 123, 387; enabled to become 
party to statutory arbitration, 374. 

Equitable Council of Conciliation, 
or arbitration. Bill for, 11. 

Erbcfion, Lords of, and others, their 
submissions to Charles L, 11. 

Srror calaUi; may be rectified in 
award, 256 ; limits of proper error 
calculi, 257. 

Error, Clerical, in award, may be 
rectified, 256. 

Error in Law, 34, 256, 257. 

Evidence, see Proof. 

Exception, personal; bars party from 
objection not timefuUy stated, 133; 
its effect against party dilatory in 
leading proof, 155 ; against plea of no 
hearing, 170 ; does it bar party from 
pleading prescription of a claim on 
lapse of the submission ? 309 seq, ; or 
on lapse of statutory term for bringing 
action ? 309 seq, ; or from founding on 
alleged irregularity in leading proof? 
321, 331, 333, 334; or on defect in 
award ? 338 ; see Homologation. 

Excess in Award, fatal to award, in 
whole or in part, 233, 248 ; see Award. 

Executors ; can they effectually submit 
beyond any patrimonial interest of 
their own in the succession ? 112 ; ac- 
tion of relief by heir, founding on 
award to which executor no party, 
351 ; circumstances in which objection 
that party-submitter not duly vested 
with that office, overruled, 336. 

Hx Parte Proof ; its effect upon validity 
of award, 155 seq. 

Expenses ; implied power of arbiter to 
deal with, 228 seq, ; power of judicial 
referee to deal with, 228, 230; what 
if party be sisted only as trustee, 229 ; 
effect of limits imposed by submission 
on expenses, 229 ; expense of record- 
ing award, 230 ; fee of judicial referee 
and derk, 230 ; expenses decerned for, 
in name of agent and clerk respec- 
tively, 230 ; award itself should fix 
what exiwnses are allowed, 231 ; what 
if *' two-thirds " allowed, and no total 
sum specified, 231 ^ effect of partial re- 
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EXPBNSBS. 

daction of award upon decemitiire for 
expenses, 232; bow far can a party 
without attorney licence claim ex- 
penses of judicial reference ? 286, 287. 
See Arbiter ; Appx. ii., 9. 

Experiment, chemical, by arbiter ; case 
where one party present and not the 
other, 158. 

Expired Submission ; how far is proof 
therein available in after-process, 348 
seq. 

Explanation of Dbuvbred Award ; 
cannot be accepted from ex-arbiters, 
249, 250 ; what extrinsic aids allowed 
to clear np import of award, 251. 

Factor, Judicial, not authorised to 
enter into submissions, under usual 
powers. 111 ; enabled to become party 
to statutory arbitration, 374. 

Factor loco ititorU, may submit ques- 
tions as to moveable estate, 111; but 
minor's challenge, on minority and 
lesion, may afterwards be brought. 111. 

Falsehood, committed by arbiter, is a 
ground of reduction of award, 34, 35, 

330 $eg. ; what constitutes '* false- 
hood," 330 ; must it involve forgery ? 
380; allegation that arbiters had 
falsely stated they had duly consi- 
dered the case, 331 ; that they had 
falsely set forth that witnesses were 
sworn, 331 ; or that claims had been 
lodged, and one of parties examined, 

331 ; allegation of constructive false- 
hood, 332. 

Fes of Arbiter ; tee Remuneration of 
Arbiter. 

Fee of Clerk to Submission ; see Clerk 
to Submission. 

Fee of Judicial Referee, how decerned 
for, 230 ; taxed by auditor, 230 ; dee 
Judicial Reference. 

Female Party Submitter, does her 
marriage cause fall of submission? 100, 
101 ; award open to reduction if no 
notice given to husband to appear, 
107 note. 

Foreign Award, 394 seq, ; authentica- 
tion of, 244 ; essentially the constitu- 
tion of a persona] contract, 394, 400 ; 
see Award. 

FoRSioN Proof; how witnesses or havers 
in England are examined under sub- 
mission, 356 ; see Proof. 

FoROERT, question of, cannot be compe- 
tently submitted, so far as regards 
public interest, 121 ; see Falsehood. 

Fraud of Party-submittbr, frees oppo- 
site party from award, 27. 

Friendly Society, arbitration procedure 
by, 393; what if all the referees be 
members of the society, 393. 



Furious Persons, can they be arfcotcfn ? 

127 note, 128. 
Future Differences, may competently 

be submitted to arbitration, 125. 

General Submission ; see Submiaaion. 

General Special Submission ; see Sub- 
mission. 

Gift to Arbiter, when is it bribery ? 328l 

Gratuitous Assignation of Debts in 
favour of arbiter, is it bribery ? 329. 

Grounds and Warrants of AwARDk, 
how far necessary to be produced in 
reduction of award, 337. 

Havers ; deposition of, taken down by 
clerk to submission, 290 ; how baTcrs 
are cited before arbiter, 353 seg. ; 
how haver is compelled to produce 
writing, 354, 355; what if he resideB 
in England, 356. See Clerk to Sab- 
mission ; Proof ; Appx. xn. seq. 

Hearing of Parties ; arbiter's duty 
therein, 39, 40, 41 ; one great meana 
of enabling arbiter to perfonn hia 
ofSce, 140, 163; impUed power oi tahi- 
ter as to hearing, 140, 141 ; power in 
dealing with hearing, analogous to 
power in dealing with proof, 163 ; fit 
time for hearing on whole cause, 164 ; 
viva voce or written pleadings, 164 ; 
hearing parties themselves or their 
counsel, etc, 164 ; arbiter's large dis- 
cretion, especially after allowing one 
hearing, 164 ; as to allowing or refna- 
ing counsel or agents, 164, 165 ; when 
may arbiter dispense altogether with 
hearing, 165 ; sometimes, after in- 
specting premises, eta, as man of 
skill, 165, 166, 167 ; no general rule 
as to cases of valuation, 166 note ; 
arbiter seldom safe in refusing or even 
omitting all hearing, 168 ; when is 
want of hearing necessarily fatal? 168» 
169, 170 ; if arbiter allows hearing to 
one party, must equally allow it to 
the other, 170; but party may waive 
or forfeit his right to be heard, 171 ; 
generally advisable to allow a hearing 
on arbiter's draft of award or notes 
of opinion, 171 ; sometimes one oral 
hearing may suffice, without any 
written claims or record, 173, 174. 
See Procedure in Submission ; Appx. x. 

Heir-at-Law; action of relief against 
executor, founding on award to which 
executor not a party, 351, 352. 

Heir of Entail ; what power to submit, 
1 15, 123, 387 ; enabled to become party 
to statutory arbitration, 375. 

Herttaoe; verbal submission as to, 
f oUowed by ret iaUerventms, 55, 56. 

Holding Party confessed, 155. 

Holograph Missives, make valid sub- 
mission, 48. 
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HouoLOGATiON ; its effect in rnlidating 
iBformal Bubmiasion, 4G ; oDrei defec- 
tive proTogKtioQ, ISO ; not effectn&l 
if done in ignunnce, 1 80 ; ita effect 
npon award. 240 i upon judicial re- 
ference, 273, 274 ; upon arbitration 
procedure, 319 ; homologation cannot 
be founded on acts done in ignorance, 
or under reatraint, 319, 322 ; effect of 
pleading before arbitera in caring 
ilefect in prorogation of lubmiuion, 
322 Mg., 326 ; or n^nt of Bignature to 
■ubmiBsion, 326 ; some acts also. put 
■pecial constrnctioD on contract of 
submission, 326 ; effect of homologa- 
tion under purely statutory submia- 
sion, 327 : its effect luider mixed 
sabmiiaion, 327, 383, 384 1 ita effect 
upon award under atatatory submia- 
minion, 384 ; how far oatha of arbi- 
ten and clerk admissible to prove 
act* of homologation, 338 ; an Excep- 
tion, Feraonal. 

Honesty and iMPiRTiALrry ; impliedly 
undertakeo towsrda tiie parties by 
arbiter, 23. 

Horning, Lettbhs of; formerly granted 
againat arbiter to compel him to per- 
form hia office, 203. 

Husband ; how far can he be party-sub- 
mitter retpecting wife's heritage ! 98 ; 
will death of female party-submitter's 
husband, having interest in aubmia- 
aion, catue fall of Bubmisaion? 299. 

Immokal Obuoatidh, cannot com]>e- 
tently be anbmitted to arbitration, 123, 

Impartiauty, an implied condition in 
the arbiter'a undertaking towarda 
parties, 23, 38 ; in volvea equal- handed 
procedure to both partiea alike, 23, 
24, 38, 39 i if arbiter heari one party, 
he must alao hear the other, etc., 24, 
lfi2 atg. i case of Sharpe, 24 ; effect 
of rioiation of impartiality by arbiter, 
26 ; violation of any oondition under 
which arbiter holds hia office ia an act 
ultra virt», 26. 

Imfuid Powers of Akbiter, 47, 139. 

Imbibition ok Dkpkndencs ; anboiBts 
notwithstanding judicial refersnoe of 
process, 283 ; tte Judicial Reference. 

iNiQiiiTy, no ground for redaeing an 
award. 32, 336. 

Imsfiction op Pbdhsis, etc, by arbiter ; 
•hould be made in pre«ence of both 
parties^ 1S6 teq.; effect of wrongful 
failure to make inspection, 157; in- 
^>eotion may aometimea lapereede 
further proof, 148. 

/Mtnmtento noriter reptrta ; effect 
of Qiia plea in reduction of award, 
333. 

fNTinnr, Partcal, disqatdiees arbiter, 



Interest, Parti a i. 

130, 131, 132, 133 ; but objection 
should be timefully taken, 133 ; diffi- 
cult to define what interest will not 
disqualify, 133; what if arbiter, qua 
tniatee, be creditor of one of parties, 
133 ; what if he be personally credi- 
tor, or debtor, of one of parties, 134 ; 
what if he mixes up hia own accounts 
with the aooounts under submisaiou, 
136; or miiea himself up with matter* 
in dispute, 136 ; party may be arbiter 
in his own caaae, if other party agreeB, 
137. 

Interim Award. 262 ; how diligence ia 
raised on it, 357 ; see Awanl. 

Tntxkim Dicbii- Arbitral ; tee Interim 

Ihterlooutobb or AKBrriR ; written by 

clerk to submission, 290 ; tte Clerk. 
Iktbrlocctory Orders of arbiter; how 

far a fit subject for reduction, 336, 
Introductorv Clause of award, 241 ; 

«« Award. 
Invehtorv op PftoDVrnoNR in aubmin- 

aion, 291 ; me Clerk. 
Irrelevant Prooi, may be rejected by 

arbiter, 154 ; Me Proof, 
IsnnE, for trying case of arbiter's aUegnl 

non-hearing of parties, 170 : are 

Hearing. 

JoiNT-MiasivB OP Submission, 48 ; ••■r 

JmMiE, Private ; arbiter ia, 139. 

JuDOi, Supreme ; may accept of aubmia- 
tion, 137; frequently dons in fcnner 
times, 137 ; rarely now, 137. 

JuDlOATOBijs ; Commission for the regu- 
lation of, 12. 

Jctdicial Factor ; tee Factor, Jndiuiul. 

Judicial Nature op Arbiter's Fum-- 
TioNS, 139 : require* impartiality as 
to proof, 152 ; hearing, etc,, 170 ; luv. 

Judicial Rkprreb, hia power over 
expenses, 228 ; hia fee, 230 ; what 
relief competent to party paying fee, 
310; w« Judioial ReferenccL 

Judicial IUferjcnci ; may be adopted 
at any stage of a process, 267 ; aimi- 
larity to ordinary aubmiasion, 267 ; 
how entered into, 269 i Appx. xviii. 
xiz. ; requisitea of minute of refer- 
ence, 269 ; advocate has implied 
power to refer judicially, 269 ; but 
notlaw-agent,269; expeneet of prfcesii 
and reference, 270; interponing au- 
thority of Court, 270 ; not afterw.^rds 
revocable at pleasure of one of pB^tic^ 
271 ; nor by Court, at least without 
anfficieut cause, 271, 272 ; remit bi 
men of akill aometimea, in sabstanci.', 
a judicial reference, 273 ; what if in- 
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Judicial Rxfebekcb. 
terlocator, interponiog aathority of 
Court, be omitted, 273 ; prooedure in 
the reference, 273, 274 ; power* and 
duikJi of referee, 274, 275 ; effects 
of limits imposed in minute of refer- 
ence, 275 ; referee's award or report 
to Court, 276, 277 ; interponing au- 
thorUy of Court, 277, 280 ; what ob- 
jections may be stated, 277 ; what 
defects may be rectified, 278 ; new 
remit to referee, 278, 279 ; judicial 
reference cannot go beyond the process 
referred, 279; but ordinary submis- 
sion may embrace a process, 279, 280 ; 
remuntfro^ion of referee, 281 ; reference 
does not faU by death of party, 282 ; 
nor is it prorogated by referee, 282 ; 
if process faUs asleep, must be 
wakened, 282 ; if party dies, must be 
transferred, 283 ; death of referee, 283 ; 
diligence on the dependence subsists, 
notwithstanding judicial reference, 
283 ; what if the process be extra- 
judicially submitted, 283, 284 ; effect 
of judicial reference on cautioner in a 
suspension, 284 ; effect on cautioner 
in loosing of arrestments used on the 
dependence, 284, 285 ; expenses of 
agency in reference, how far cUiniable 
by agent without attorney UcencCj 282 ; 
effect of homologation in curing want 
of interlocutor interponing autiiority 
of Court, 320. \^8e» Appx. xyiil 

XIX. 

j0Ri9EDiGnON ; grant of, involves certain 
implied powers in judge, 139; private 
quasi-jurisdiction of arbiter, involves 
certain implied powers from parties, 
1 39 ; how is arbiter's defect of juris- 
diction supplied in leading proof, 353 
eeq, ; what if witness or haver reside 
in Ehigland, 356 eeq. 

Jurisdiction of Statutobt Tribunal 
(Lands Clauses, etc (Scotlsnd), Acts) ; 
what class of questions competent to, 
391. 

Jury Triai^ may be resorted to, if sta- 
tutory arbitration proves abortive, 
391 ; in what circumstances precluded, 
391 ; unsuited for determining what 
falls under a submission, 391. 

Lands Clauses (Scotland) Act; eee 
Statutory Arbitration ; Appx. xxviii. 

Lawsuits ; may be submitted to arbitra- 
tion, 125 ; if authority of Court inter- 
poned, reference is judicial ; eee Judi- 
cial Reference. 

LsASB ; ancillary submission clause in, 78 
eeq, ; for valuation of stocking, etc., 
good though arbiters not named, 88 ; 
how far effectual against singular suc- 
cessor in the lands, 80, 81 ; implies 



LXASX. 

power to arbiter to lead 

proof, though not expressed, 150 jeg. 

LaorriBiACT, not a question which can 
be submitted, 123. 

LxsiON AND Minority, may be pleaded 
by minor against award, 102 ; limits 
of the plea, 103 009. ; see PupO ; 
Minor. 

Lsttrbs of Horning, formerly granted 
against an arbiter, 203; to wliAt 
effect, 203. 

Lex loci, sufficient to authenticate 
foreign award, constituting mere per- 
sonal obligations, 394 seq. ; what cir- 
cumstances insufficient to displace the 
lex lod, 399. 

Liferent Rights of Land, specxfically 
stated in submission, and followed by- 
general clause, do not include dispatea 
as to fee of land, 69. 

Liferbntbr's power to submit ; «*r 
Statutory Arbitration. 

Limitation of term for bringing action, 
how far it is interrupted by a submis- 
sion, 309. 

LiMiTB OF Submission ; should be well 
defined, 57 ; arbiter's decision thereon 
liable to review, 57, 58; of general 
submission, how determined, 59 eeq. 

Liquidators, their powers as to submis- 
sions, 114, 115. 

Lie; alleged difference between submis- 
sion of He and negotkmi, 34 note. 

LocALiTiBS ; proof of, may help to ex- 
plain boundaries, as stated in award, 
252. 

Loetu peniteniicB ; in informal submis- 
sion, how cut off, 45. 

Loosing of Arrbstmentb on Depend- 
ENCB ; how far is cautioner affected by 
judicial referenoe of process, 284, 285. 

Losing Party ; technical definition of 
term, 229 note K 

Lunatic ; curator bonie of, may submit 
question as to moveable estate, 113. 

Mails ; remuneration for railway con- 
veyance of, 393. 

Majority of Co-arbitebs ; can they de- 
cide? 371 Mgr. ; what proof is required 
of the dissent by the minority, 372 ; 
can majority carry on submission? 373. 

Mandate, General ; does not authorise 
mandatary to enter into submissions, 
119; under special power, the mandant 
will be bound, 119; unless mandatary 
has used words proper to bind himself, 
and not his constituent, 119 ; if oou- 
stituent effectually repudiates submis- 
sion, mandatary incurs personal re- 
sponsibility, 119. 

Mandate ; implied, of counsel, to submit 
a pending process, 120 ; Me Agent 
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Marches duputkd ; parol aubmisaion 
respecting, 54, 55. 

Mabriaob, Validity ov ; not a question 
which can competently be submitted, 
122 ; marriage of female party-snbmit- 
ter, does it cause fall of submission ? 
100 Mg.; lays award open to reduction, 
if DO notice of submission given to 
husband, 107 note. 

Master and Workman Act, 9 ; exempts 
arbitration procedure from stamp-duty, 
370. 

Memorial (Joint) to Counsel, may be 
equivalent to submission, 48; ste 
Stamp. 

Men of Skill ; arbiter's consulting them, 
no delegation of his own functions, 
246 ; arbiter's power of remitting to, 
224 M?., 387 ; acting as referees, may 
lead parol proof when necessary, 333 ; 
how far must they put witnesses on 
oath, 333, 334 ; are the primary tri- 
bunal, when so agreed in submission- 
clause of lease, 335 note ; see Agree- 
ment to Submit ; remit to men of skill 
sometimes, in substance, a judicial re- 
ference, 273. See Appendix u. 3. 

Merits of Dispfte ; award not review- 
able on, 38 ; see Award. 

Mineral Lease ; anciUary submission- 
clause in ; see Agreement to Submit ; 
Coal Lease ; Ancillary Submission. 

Minor ; may enter into subnussion, as to 
vioveiMble estate, 109; if he has cura- 
tors, his act null, without their con- 
sent, 110; imprudent to enter into 
submission with minor who has no 
curators, 110; minor cannot submit 
questions involving gratuitous aliena- 
tion of heritage, 110; but may ap- 
parently submit questions as to his 
onerous deeds affecting heritage, 110 ; 
has right of challenge, on minority and 
lesion, 110; limits of this plea, 103 seg.; 
does not apply to questions as to trade, 
submitted by a trading minor, 110 ; 
effect of opposite party's knowledge of 
the minority, 111 ; minor may be 
arlnter, 128, 129 ; not so formerly, 127 
note ; what if a party, under ancillary 
submission-clause, should name a 
minor arbiter, 129 ; see Tutor; PupiL 

Minority and Lesion, limits of the 
plea of, 103 eeq. ; see Pupil ; Minor. 

Minority of Co-arbiters ; what proof 
required of their dissent, so that ma- 
jority may decide, 372 ; can majority 
carry on submission by themselves, as 
well as decide ? 372 eeq. 

Minute of Devolution, 189 ; see Devo- 
lution. 

Minute of Judicial Reference, a step 
in depending process, 269 ; see Judi- 
cial Reference. 



Minute of Prorouation, 178 ; see Pro* 
rogation. 

Minutes in Submission, generally framed 
by derk of submission, 290 ; see Clerk 
of Submission ; minutes require no 
stamp, 367 ; how far available in proof 
of the rea geeta, 346. 

Misconduct of Arbiter ; leading to 
injustice, amounts to constructive 
"corruption," 38, 39. 

Misrepresentation by party, to overs- 
man, at inspection of subject, 157. 

Missives, Mutual; may constitute a 
submission, 48; if holograph, bind- 
ing, 48 ; if not holograph, or tested, 
may be validated by homcdogation or 
ret intervenitts, 48; joint-missive of 
submission, 48. 

Mixed (General-Special) Submission, 
59, 68 ; see Submission. 

Mixed Submission, partly statutory, 
partly common law, 384 seg. ; care re- 
quisite to define bow far statutory 
provisions are to apply, 384 ; converted 
into common law submission, 389. 

Narrative Clausj^ of Award, 241 ; see 
Award. 

Negotium; alleged difference* between 
submission of U$ and negotium, 34 
note. 

Nomination of Oversman ; should be 
made by arbiters at outset of sub- 
miasion, 187 ; when made at outset, 
does not include a devolution, 189, 
197 ; effect of nomination at later 
stage of submission, 197 ; nomination 
must not depend on event of a toss, 
188 ; if oversman declines to accept, 
arbiters' power of nomination appa- 
rently not exhausted, 188 ; overs- 
man's willingness to accept should be 
ascertained before nomination, 188 ; 
what if nomination not executed till 
after oversman has inspected subjects 
in dispute, 198 ; nomination of overs- 
man by two arbiters out of four in- 
valid, 198. iS^ee Appendix m. Note ; 
xxn. 

NoN - Concurrence among Arbiters, 
effect of it, 371 ; can majority decide? 
371 eeq. ; what proof is requisite of 
dissent by minority, 372 ; can majority 
carry on submission, as well as decide ? 
372. 

Notes of Arbiter, how far available in 
defining limits of submission, 66 seq, ; 
in reducing or defending award, 66, 
67; or in explaining award, 250 note ', 
259 ; notes may be varied by arbiter 
from time to time, 67, 259, 210 seq. ; 
effect of referring to them in award, 
67, 259, 343 ; arbiter is not bound 
to issue notes of opinion, 171 ; but 
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Notes ov Arbiter. 

generally advisable to do so, 171 ; 
notes are never final, and may be varied 
by arbiter at his discretion, 210 seq. ; 
how far notes available in proof of re8 
gesia under submission, 343 aeq. 

Oath, defideli ; see Appx. xvi. Note. 

Oath of Party ; how far proves verbal 
sabmission or award, 56 ; when taken 
in a submission which expires, it may 
be used in after-process, 349. 

Oath of Witness ; tee Appx. xiii. 

Obligation to Implement Award ; its 
import at common law, 21 ; excludes 
review on merits, 21 ; though arbiter 
errs in judgment, 22 ; but loses foroe 
if arbiter not impartial, 25, 26 ; loses 
force also if arbiter exceeds powers, 
26 ; or if a party -submitter fraudu- 
lently imposes on arbiter, 27. 

Obligations, Implied, of Arbiter ; 
breach of, fatal to avrard, 38. 

ObreptiOf by agent of party-submitter, 
may free opiKMsite party from award, 
28. 

Oddman ; formerly required by statute 
in all arbitrations, 371, 372. 

Office of Arbiter ; see Arbiter. 

Official Liquidators, their powers as 
to submission, 1 14, 1 15. 

Ope exceptionis ; what defences against 
action on award, may be so stated, 
361. 

Opinion of Counsel ; when equivalent 
to award, 46, 47 ; does it require an 
award stamp ? 368, 369. 

Ordonnance, Royal (1673), 7. 

Overseer, has no power to bind his em- 
ployer in a submission, without special 
authority, 120. 

OvERSMAN, submission empowering him 
and any one of arbiters to decide, 50 ; 
case of appeal to, where only one 
arbiter, 51 ; what if ancillary submis- 
sion-clause in a contract makes no 
provision for oversman, though arbi- 
ters should differ, 93, 94, 335 note ; 
oversman contracts important obliga- 
tions towards parties, 97 ; cannot be 
appointed by arbiter labouring under 
|)ersonal disqualification, 138 ; nature 
of oversman's oflGice, 138, 235 seq. ; 
oversman 'is a sole arbiter f 138; af- 
' fected by same disqualifications as 
arbiters, 138 ; powers and duties, 
same, 142 ; power of prorogation con- 
ferred on, 182 seq. ; see Prorogation ; 
oversman may be named in siibmis- 
sion, or by arbiters duly empowered, 
187 ; advantage of naming in submis- 
sion, 187 ; if arbiters na/me^ they should 
do so at outset^ 187 ; he is not to be 
selected by event of a toss by arbiters, 



Oversman. 

188 ; if oversman decline to aooept, 
arbiters apparently may name an- 
other, 184; his acceptance ahoold be 
ascertained before nominating him, 
188 ; may be appointed by partLes, if 
arbiters cannot agree to nama, 189 ; 
nominatioii, at ontset of sabmiasioii. 
does not devolve submission on overs- 
man, 189, 196; only after arbiters 
have disagreed^ competent for them 
to devolve, 189, 190 ; but oversman 
and arbiters may arrange to sit to- 
gether at proof, hearing, eta, 191 ; 
effect of want of devoUUiony and as- 
sumed character of oversman, 101 ; 
submission under which no minute of 
devolution is required, 191 ; how far 
is minute of devolution necessary be- 
fore oversman can act? 192 #07. ; 
what evidence necessary of arbiters' 
disagreement before oversman can 
act, 192; should always be a signed 
minute by arbiters, narrating their 
disagreement in opinion, 196 ; differ- 
ent from case of three oo-arbiters, 
196 ; effect of nomination of oversman 
after arbiters have disagreed, 197 ; 
what if nomination only niade after 
oversman has inspected subject in dis- 
pute, 198 ; effect of incomplete deootu- 
tion on oversman, 199 ; devolution 
renders arbiters funeti, 200 ; overs- 
man's prorogation can only keep np 
submission so far as devolved on him- 
self, 184, 238 ; general powers and 
duties of oversman, 235 seq, ; award of 
oversman must narrate that arbiters 
have disagreed, 245, 341 ; but if it 
falsely allege that the arbiters had 
differed, the falsehood is probable pro 
ut de jure, 341, 342 ; oversman may 
recall appointment of clerk of submis- 
sion at pleasure, 293, 294. Se^ Appx. 
in. Note ; xxii. ; xxin. 

Pandects ; title on arbitration, 6. 

Parol EvidkKge ; how far adznissible to 
prove submission, 52 seq, ; incompe- 
tent to alter written submission, 340 ; 
see Proof ; Verbal Submission. 

Part-awajid, or Partlal Award, 262 ; 
see Award. 

Partial Reduction of Award, 248 ; 
see Excess in Award. 

Partialittof Arbiter ; see Corruption 
Interest. 

Particular Claitsb ; coupled with gene- 
ral, in mixed submission, 68; how 
construed, 68. 

PARTiES-SuBMriTERfl ; comc under certain 
implied obligations to each other, 26 ; 
breach of these by one party frees the 
other from the submission, 27 ; who 
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Partiss-Submittsrs. 

may be parties-BiibmitterB, 97 ; man, 
or unmarried woman, of full age, 98 ; 
how far huaband may be, as to wife's 
heritage, 98 ; how far wife may be, 
08 9eq. ; tutor, pupil, minor, curator, 
102 aeg. ; factor loco ttUoris, judicial 
factor. 111; executor, 112; curator 
bonis, 113 ; consignee, company, 113 ; 
trustee, 114; liquidator, 114 ; heir of 
entail, 115; assignee, 116; manda- 
tary, 118; corporation, 120. 

Partner of Company cannot bind com- 
pany by a submission without con- 
sent of other partners, 1 13 ; see Com- 
pany. 

Partnership ; ancillary submission- 
clause in contract of, 70 ; not ex- 
tended to extraordinaiy disputes, 
though between partners, 70 ; see 
Company. 

Party may be arbiter in his own cause, 
if opposite party desires, 137 ; has 
right to be present at every diet of 
proof, 154 »eq. ; should be present 
at inspection of grounds, etc., 156 ; 
may waive objection to irregularity 
in leading proof, etc., 159 ; seques- 
tration of party-submitter does not 
cause faU'of submission, 114; see Se- 
questration; death of party causes 
fall of submission, 299; see Hearing 
of Parties. 

Pekraob, Right to, not a question which 
can be submitted, 123. 

PuTALTY IN SuBMiaBiON, arbiter's power 
over, 233 ; effect of excess in award 
as to penalty, 233 ; effect of penalty 
to enforce contract, 233 ; not a sub- 
stitute for non-implement, 233 ; effect 
of penalty in award decerning for 
money payment, 234; in award de- 
cerning ad factum prestandum, 234 ; 
suggestion as to possible further use 
of penalties, 235 ; see Appx. xxxi. 

Penalty, on adhibiting stamp to un- 
stamped submission, 365 ; see Stamp. 

Perakbitlation op Grounds by arbiter, 
how far it enables htm to dispense 
with other evidence as to value, 149 
aeq. ; when evidence is admissible of 
res gesta at perambulation, 340. 

Personal Exception ; see Exception. 

Petition, incidental, by Arbiter ; when 
competent, on account of personal 
imputations on. himself, in pending 
reduction of award, 337. 

Pleadings op Parties ; how far they sup- 
]>ly defect in prorogation of submission, 
323 seq. ; see Homologation ; how far 
available as proof of res gesta under a 
submission, 346 ; or in construing 
submission or award, 62, 69, 346, 347 ; 
or in a subsequent process between 



Pleadings op Parties. 

same parties, 349. See Procedure in 

Submission. 
PoTHiER ; Traits du Contrat de Soc., 7. 
PowEBS OP Arbiter ; so far as express, 

may vary in any particular submission, 

139 ; powers essential to his office, 

impliedly granted by parties, 139 ; 

powers correlative with his duties, 

139 ; see Arbiter. 
Prescription, Long Negative, special 

claim of debt in submission elides, 

305 ; but general submission will not 
elide it if debt not specially claimed, 

306 ; what if the prescription (what- 
ever its class) has fully run before 
submission entered into, 307. 

Prescription, Sexennial, effect of sub- 
mission in eliding this prescription, 
312. 

Prescription, Triennial, applies to ac- 
count of clerk of submission, 294 ; 
how far does special claim of debt in 
submission elide this prescription ? 307 
seq., 312. 

Procedure in Submission ; arbiter's 
l>ower in regulating, 38, 39 ; large dis- 
cretion, 172, 174, 140, 141 ; may exa- 
mine parties personally if he sees fit, 
165 ; not bound to delay procedure 
until a party consults counsel, 170 ; 
if he allows hearing to one party, must 
equally allow it to the other, 170 ; 
outline of a common form of process, 
172 ; making up record, 173 ; impor- 
tant object of this form of procedure, 
173; at what stage proof should be 
allowed, 173; should hearing be al- 
lowed before proof ? 173 ; after proof, 
hearing on whole cause, 174 ; flexible 
form of process in arbitration, 174 ; 
limits of arbiter's power over form of 
procedure, 175; similar to bis power 
over hearing, 175, 176. See Appx. 
vn. seq. 

Process, Form op, in Arbitration ; see 
Procedure. When legal process may 
be submitted; see Action; Judicial 
Beference. 

Progressive Duty ; see Stamp. 

pROOP, effect of one-sided, 38 seq: ; ar- 
biter's duty as to proof, 41, 42 ; lead- 
ing a proof, one great means of en- 
abUng arbiter to perfoin;! his duties, 
140 ; implied i>ower of arbiter regard- 
ing proof, 140, 141; iBrge discretionary 
power in dealing with proof, 142 ; 
not obliged to admit referenoe to oath, 
142; powers in admitting or rejecting 
evidience, 143, 144 ; in what circum- 
stances rejection of proof will be fatal, 

144, 145 ; in general, arbiter should 
freely admit fJl material evidence, 

145, 146 ; arbiter may refuse to allow 
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Proof. 

proof which he considera unnecessary, 
146, 147« 149 ; may often find proof 
unnecessary after inspection of pre- 
mises, etc., 148 ; or personal observa- 
tion of facts, 148 ; has inherent power 
as regards necessary proof, 150 ; sub- 
mission-clause in artides of roup, 150 ; 
or in ancillary submission clause in 
railway contract, etc., 151. 

Partial and one-sided proof inadmis- 
sible, 152, 153 ; party complaining 
must not himself have been in fault, 
153 ; arbiter may reject all proof held 
irrelevant, 154 ; at proof, both parties 
must be present, or at least have re- 
ceived due notice, 154, 1 62 ; party may 
waive or forfeit right to lead proof, 155 ; 
arbiter's alleged want of care not rele- 
vant objection, 156 ; any limits im- 
posed by submission must be observed, 
159 ; what if proof led in absence of 
both parties, 159 ; how far may arbiter 
exclude law agents while he takes 
proof, 159 ; or refuse to have proof 
taken down by clerk, 159 ; may con- 
duct examination himself, 160. 

Can arbiter take proof on commis- 
sion without express power? 160 
seq. ; indications of practice as to this, 
161 ; prudent to insert express power 
in submission, where it is intended to 
be used« 162 ; generally desirable to 
afford full scope to parties to lead 
proof, 162 ; irregvlairity in taking 
proof cured by homologation, 321, 
331 ; «ee Homologation ; what if wit- 
nesses have not been sworn, 331, 334, 
335. 

Parol proof of arbiters* difference of 
opinion, how far admissible, 339 ; parol 
admissible in reduction of award on 
head of fraud, 337 ; some elements of 
proof peculiar to arbitration, 337, 338 ; 
how far evidence of arbiters and clerk 
admissible, 338 seq,; how far other 
parol proof admissible, 339 seq. ; 
proof by arbiiers* oaihs to contradict 
their signed statement rejected in a 
suspension, 341 ; incompetent to prove 
arbiters' difference of opinion by parol 
where that fact was not narrated in 
oversman's award, 341 ; competent to 
prove, pro ut de jure, that an award 
falsely alleged that the arbiters had 
differed, 341 ; not competent by parol 
to support an award which was im- 
probative when delivered, 342 ; proof 
by arbitef^s notes, 343 ; arbiter's oath 
ineffectual to qualify a delivered dis- 
position which was, ex fade, absolute, 
342 note ' ; proof by minutes qf pro* 
cedure under a submission, 346, 352 ; 
proof by pleadings of parties, 346, 



PBOor. 

347 ; proof led in submission, how f i 
available in challenge of award, 347 ; 
subsequent use of proof led in an 
expired submission, 348 seq. 

How witnesses and haven are cited 
before an arbiter, 353 seq. ; by wtimt 
compulsitor can haver be made to pro- 
dace a document, 354 segr. ; what 
if witnesses reside in Engluid, 356, 
357 ; see Arbiter ; Hearing ; 
Deposition ; Appx. xi. seq. 

Probooation of Submission; prolongs i 
duration, 177 ; must be timefuUy 
executed, 177 ; not requisite in aaeii- 
lary submission, 177 ; requires express 
power in arbiter, 177 ; parties them- 
selves may prorogate at any time, 
177 ; form of prorogation, 178; need 
not be probative, but must be dated 
and signed, 178 ; see Appx. xx. ; need 
not be intimated to parties, 178, 180 ; 
effect of usual Uanks in clause of pro^ 
rogation, 178, 179 ; computation of 
"year and day,'' 179; homologation 
of parties may cure defective proroga- 
tion, 180, 323 seq. ; see Homologa. 
tion ; can one act of prorogation 
extend beyond a yeart 181 ; same 
power of prorogation usually bestowed 
on oversman as on arbiters, 181, 182 ; 
submission presumably to be so con- 
strued, 182, 183; power of proroga- 
tion held imported into an ancillary 
submission from a principal, 183 note ; 
power of prorogation is anditlary to 
deciding matters submitted, 184 ; pro- 
rogation by oversman can only keep 
up submission so far as devolved on 
himself, 184, 237 ; prorogation is not 
included in act of mere devolution, 
198; prorogation by arbitess needs 
no stamp, 366; what if prorogation 
be by parties, 366 ; power of proroga- 
tion in submission psitly of a statutory 
character, 386. 

Public Intbbest ; as to crime or social 
status, etc., cannot be competentiy 
submitted, 121 seq. 

Public Umdbrtakino, promoters of ; see 
Statutory Arbitration ; Appx. xxmi. 

Pupil, how far can he be party to sub- 
mission? 102 ; Me Tutor; pupil may 
challenge award on minority and 
lesion, 102; limits of the plea of 
minority and lesion, 103, 105 ; how 
far pupil utUur jure oommvm, 104, 
105 ; M8 Minor ; on reaching puberty, 
not subject, summarily, to diligence 
upon award against tutor, 360. 

Railways ; compulsory arbitration af- 
fecting them ; see Statutory Arbitra- 
tion, 374 seq. Appx. xxviL seq. 
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Bailways Clauses (Scotland) Act ; see 
Statutory Arbitration ; »ee Appx. 

XXIX. 

Bationes decidendi ; seldom beneficial in 

award, 259. 
Rboompensb ov Arbitsb; »ee Remune- 
ration. 
Rbcord IK Submission, form of making 
np^ 173 ; in many cases not required, 
174 ; see Appx. ix. 
Rbcord, award put on; same as deli- 

yered,210, 211, 213. 
REDUcnoN-iMPROBATiONof decree of ad- 
judication ; bow far it affects award, 
which had previously sustained said 
decree, 332. 
Reduction of Award, under Act of 
Regulations, 34 «eg., 327 «eg. ; at 
common law, 35, 36, 37, 332 eeq, ; of 
colourable award, 36; how far arbiter's 
notes available in, 66 ; «66 Notes of 
Arbiter; grounds of reduction of 
award, 327 seq. ; when arbiter should 
be called as a defender, 337 ; proof 
admissible in reduction, 337 9eq, ; 
»ee Proof. 
Rbfxrbb named by statute, bis powers, 

391. 
Refereb, Judicial ; «ee Judicial Refer- 
ence. 
Rbterbbs, under submission-clause in 
coal-lease, 89 eeq. ; their procedure in 
taking proof, where coal-pit inacces- 
sible, 333 seq. ; see Agreement to 
Submit. 
Reference in Awards, to notes or other 
documents, seldom desirable, 258 ; ef- 
fect of referring to notes in award, 343. 
Refbrxnce Judicial ; see Judicial Refer- 
ence. 
Referbncb to Oath ; see Oath of Party. 
Registration of Submission, formerly 
competent against an arbiter refusing 
to perform his oflGice, 203. 
Registration of Award, consent to, 
foimds dUigenoe upon award, 357 
seq, ; consent must apply to award as 
well as submission, 358 ; must it apply 
expressly to prorogations and devolu- 
tion, 360, 361 ; must consent be 
adhibited at outset of submission, 
358 ; refusal by the Court, in special 
circumstances, to enforce registration, 
363. 
Regulations ; see Act of Regulations. 
Bei interventus, cures informality in 
award, 240, 241^ 327 ; see Homologa- 
tion. 
Relationship to one of parties, bow far 

it disqualifies arbiter, 134. 
Relief of fee paid to judicial referee, 
281, 316; of fee paid to arbiter, 316; 
of fee paid to derk of submission, 293 ; 
see Judicial Referee ; Clerk. 



Relief ; in action of, how far can 
evidence in expired submission be 
founded on? 351, 352. 
Remit to Men of Skill, arbiter*s power 
to make, 224 seq, ; remit in legal 
process, if done with consent of par- 
ties, may be substantially a judicial 
reference, 273 ; see Judicial Reference ; 
remuneration of men of skiU, 226 
seq. ; see Men of Skill ; Appx. ii. 3. 
Remuneration of Arbiter, not legally 
due, 312 ; unless stipulated for before 
commencement of submission, 313 ; 
but always due in good conscience, 
312 ; cannot be decerned for in award, 
313, 316, 328; effect of bargain as 
to remuneration pending submission, 
314 seq., 329 ; effect of verbal agree- 
ment for remuneration prior to sub- 
mission, 315 ; remuneration of yvdtcia/ 
referee^ 281 ; relief of fee paid to 
judicial referee, 281, 316 ; relief of 
fee paid to arbiter, 316 ; parties before 
submitting, might bind themselves 
in mutual relief, for remuneration to 
arbiter, 318. 
Remuneration of Clerk to Submission, 
292 ; of men of skill employed by 
arbiter, 226. 
Renunciation of Office, not competent 
to arbiter at pleasure, 201 seq, ; 
what is 8u£Scient cause for renuncia- 
tion, 205 seq, ; either party may in- 
sist on arbiters performing bis office, 
207 ; what compulsitors available, 
208 seq, 
Repugnantia between findings in award, 

effect of, 252 ; see Award. 
Reservation in Award, tends to raise 
plea of non-exhaustion of submission, 
222 ; party who solicits reservation, 
barred from afterwards founding ob- 
jection upon it, 222 ; see Submission ; 
reservation often hazardous, 253 ; what 
if arbitral power be reserved after 
close of submission, 263 ; see Arbiter ; 
Award. 
Res gesta of submission, how far pro- 
bable by arbiters and clerk, 338 seq,, 
341 ; or by other parol evidence, 339 
seq. ; by arbiter's notes, 343 seq, ; by 
minutes of procedure, 346 ; by writ- 
ten pleadings, 347. 
Revocation of interim -award or part- 
award, how far competent, 263 seq, ; 
of submission or judicial reference ; 
see Submission ; Judicial Reference. 
Road Act (General) ; how far is its 
limitation of right of action elided by 
submission ? 310. 
Romans, arbitration amongst, 5. 
Roup ; submission-clause in articles of, 
72, 73, 74 notes ; implies power in arbi- 
ter to call for any necessary proof, 160. 
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RuTHERFiTRD, LoRD, promoted arbitra- 
tion procedure, 14 ; see Appz. xxx. 

SaLB, SUBMISSION-OLAirSK IN CONTBACT 

OF, 72 ; if it be to fix a price, agree- 
ment ia good, though arbiters not 
named, 87. 

Savinqs Bank Act, exempts arbitra- 
tion procedure from stamp-duty, 370. 

Sealed Deposition, to lie in relentis ; 
arbiter's duty regarding it, 156 note ^ ; 
see Proof. 

Sequestration of Party-submittes, 
does not cause fall of submissiou, 114, 
300 ; notice requisite to trustee, 114; 
terms of award, where bankrupt has 
been discharged under composition 
contract, 301 ; resolution of creditors 
to submit all questions, per aversionem, 
recalled by Court, 125 note *, 

Sequestration of Arbiter, 301. 

Servant, or Overseer, requires express 
powers to bind his master by a sub- 
mission, 120. 

Sexennial Prescription ; effect of sub- 
mission in eliding, 312. 

SisTiNO Parties in submission; see 
Appx. xxrv., XXV. 

Skill, Men of, 224 ; see Remit. 

Slaves, now imknown in Scotland ; 
formerly disqualified to be arbiters, 
127 note. 

Stamp ; not required on minute of 
judicial reference, 269, 369 ; or on 
award or report by judicial referee, 
369; see Judicial Reference; how 
far stamps requisite on arbitration 
procedure, 364 seq. ; on contract of 
submission having no clause of regis- 
tration, 364 ; on submission having 
said clause, 364 ; on submission con- 
stituted by series of letters, 365 ; 
what if parties-submitters have sepa- 
rate interests, 365 ; on what condi- 
tions stamp may be adhibited to an 
unstamped submission, 365 ; no stamp 
on prorogation by arbiters, or on de- 
volution, 366 ; what if prorogation be 
by parties, 366, 367 ; stamp on award, 
368 ; progressive duty abolished, 368 ; 
is stamp requisite on Opinion given by 
Counsel on joint-memorial ? 368, 369 ; 
does appraisement-stamp ever come 
in place of award-stamp? 369, 370^ 
when stamp is necessary on foreign 
award, 370 note ^ ; statutory exemp- 
tions from stamp-duty, 370. 

Status, Social ; legitimacy, etc. ; not 
question competent to be submitted 
to arbitration, 123. 

Statutes referred to in Treatise, — 
1426, c. 87, p. 371, 372. 
1469, a 28, p. 306. 
1474, c. 54, p. 306. 



Statutes referred to in Treatise. 
1594, c. 216, p. 134. 
1617, c. 12, p. 302. 

1633, c. 14, 15, 16, 17, 18, 19, p. 12. 
1681, c. 13, p. 134. 
1693, c. 26, p. 3. 
1693, c. 27, p. 3. 

9 & 10 WilL in., c. 15, pp. 8, 13-4. 
12 Geo. in., c. 72, p. 60. 
33 Geo. ni., c 5^ p. 393. 
46 Geo UL, c 43, p. 369. 

54 Geo. in., c 137, p. 114. 

55 Geo. IIL, c. 184, p. 364. 

1 & 2 Geo. IV., c. 55, p. 366. 

5 Geo. IV., c. 41, pp. 269, 370. 

6 Geo. IV., c. 96, pp. 10, 370, 374. 

3 & 4 Wili IV., c. 42, p. 9, 29, 59, 30S. 

5 & 6 WiU. IV., c 70, p. 10. 

7 Will. IV., and 1 Vict.,c 67»p- 10. 
1 & 2 Vict., c. 98, p. 393. 

2&3 Vict., c. 4l,p.ll4. 

6 & 7 Vict, c. 82, p. 356. 

7 & 8 Vict., c. 83, p. 370. 

7 & 8 Vict., c. 85, p. 393. 

8 & 9 Vict, a 17, pp. 374, 378, 38a. 
Appx. XXVII. 

8 & 9 Vict., c. 18, p. 378. Appx. 

xxvin. 
8 & 9 Vict, c 19, pp. 187, 227, 292, 

374, 375, 376, .377, 385, 391. Ap- 

pendix xxix. 
8 & 9 Vict, c. 33, p. 374, 378, 385, 

392, 394. 
13 & 14 Vict, c. 36, p. 14. Appx. 

XXX. 

13 & 14 Vict., c. 97, pp. 365, 368. 

17 & 18 Vict, a 125, pp. 9, 380. 

18 & 19 Vict, c 63, p. 393. 

19 & 20 Vict., c. 46, p. 10. 

19 & 20 Vict, c. 79, pp. 114, 370. 
20&21 Vict., c. 14, p. 115. 

20 k 21 Vict, c 78, p. 115. 

22 & 23 Vict, c. 59, pp 353, 374, 
394. 

23 Vict, c. 15, pp. 364, 365. 
23 & 24 Vict, c. 58, p 393. 
23 & 24 Vict, c. 106, p. 374. 
23 & 24 Vict, c. Ill, p. 365. 

25 & 26 Vict., c. 89, pp. 115, 374. 

31 & 32 Vict, c. 100, p. 359. 

31 & 32 Vict, c. 119, p. 374. 

33 & 34 Vict, c. 97, pp 365, ."{67, 

368. 
33 & 34 Vict, c 99, pp. 364, 365. 
35 & 36 Vict, c. 46, pp. 86, 374. 
37 & 38 Vict, c. 40, pp 10, 374. 

37 & 38 Vict, 0. 42, pp 374, 393. 

38 & 39 Vict, c. 60, pp 374, 393. 

39 ft 40 Vict, o. 45, p. 374. 
39 & 40 Vict, c. 52, p. 374. 

See Statutory Arbitration ; Appendix 
xxvn. seq. 
Statutory Arbitration, 374 seq. ; heir 
of entail, liferenter, etc., enabled to 
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Statutory Akbitbation. 

bdoome parties to, 374 ; rtde* (ifstcUu- 
tory procedure^ 375 ; $u Appendix 
xxviL 8€q» ; as to non-relocation of 
sabmission, 375 ; failure to appoint 
one of arbiters, 375 ; death, etc., of an 
arbiter, 376 ; appointment of overs- 
man, 376 ; death, etc., of sole arbiter, 
376 ; refusal, etc., of one of arbiters 
to act, 376 ; duration of submission 
before arbiters, 376 ; powers of arbi- 
ters as to proof, etc., 376, 377 ; as to 
expenses, 377 ; remuneration of arbi- 
ters, 377 ; arbiter's lien over award, 
in England, 377 ; how statutory award 
to be executed, 377 ; on what grounds 
reducible, 377 ; duration of submis- 
sion, 378 ; some statutory rules bene- 
ficial, 378 ; case where party fails to 
name an arbiter, 378 seg. ; where 
arbiter delays to act, 381 seg. ; where 
brief delay occurs to name arbiter, 
381 ; where party dies, 381 ; early 
nomination of oversman, 382; effect 
of departure from statutory rules, 382 ; 
what if submission only ^tUutory in 
pcurt, 383 ; conversion into common 
law submission, 390 ; effect of acts of 
homologcUUyn as regards a purely sta- 
tutory submission, 327 ; or as regards 
a submission, in part adopting statu- 
tory provisions, 327 ; if statutory sub- 
mission prove abortive, parties may re- 
sort to j liry, 39 1 ; in what circumstances 
jitry trial precluded, 391 ; what class of 
questions competent under statutory 
arbitration, 391 ; statutory arbitra- 
tion for determining remuneration 
payable for railway conveyance of 
mails, 393; or fitness of private en- 
gine for being used on railway, 394 ; 
or as to purchase-price of railway by 
Government, 394 ; for settling differ- 
ences between BaOway Companies, 
394 ; for questions under Master and 
Workman Act, 9, 394; see Statute 
(obsolete) prohibiting an even number 
of arbiters in any submission, 371. 
See Appendix xxvn. aeq, 

STATtnoRT ExEMpnoNs of arbitration 
procedure from stamp-duty ; examples 
of, 370. 

Statutory Rxferxb, powers of, 391. 

Styles or Submissiok ; three ordinary 
classes of, 59 ; eee Submission ; Appen- 
dix T. seq. 

Styles of Submission Procedure ; see 
Appendix vn. seq. 

Submission ; nature and object of con- 
tract at common law, 19 ; intends to 
exclude courts of law, 20; and to 
abide by judgment of private pftrty, 
21, 30. 
Implied conditions of conttact^ 19 ; 

2 



Submission. 

subjects contained in submission are 
thereby excluded from action in Court, 
20 ; submission, a good preliminary 
defence, 20 ; no implied condition that 
the arbiter shall not err in judgment, 
22 ; implied condition that arbiter 
shall act with honesty and impar- 
tiaUty, 22. 

Contract not revocable at will of 
party, 28. 

Colourable submission, not valid, 36. 

Constitution of contract, 44; should 
be by probative writ, 44, 45 ; but in- 
formal submission may be validated 
by homologation or rei (ntervenius, 45. 

Accession of party to a current sub- 
mission, 48, 49. 

Various modes formerly of consti- 
tuting submission, 49 ; bliuik formeriy 
left for award, 49 ; bond of submis- 
sion, 49 ; bond and release placed in 
arbiter's hands, 49 ; bills mutually de- 
posited with arbiter, 50. 

Common forms of submission, 50, 
51 ; what if no power given to choose 
oversman, 51, 335 note ; submission 
to three co-arbiters, 51 ; power to 
oversman and either of two arbiters 
to decide, 51. 

Verbal submission, 52 ; probable by 
parol or by oath of party, 52 ; former 
class only valid in matters of small 
imjjortance, 52-55 ; verbal submis- 
sions have no support from Act of 
Regulations, 52; but have force of 
ooDtract at common law, 52 ; should 
therefore be free from review on 
merits, 52; as to disputed marches, 
55, 56 ; see 45 note * ; in what cases 
verbal submissions may be proved by 
oath of party, 56 ; verbal submission 
as to heritage, followed by ret inter- 
verUuSf 56, 57; verbal, submission, an 
nnadvitoble procedure, 57. 

Construction of submission, 57 ; 
limits of submission should be well 
defined, 57 ; arbiter's judgment on 
this point open to review, 58 ; Erskine 
favourable to liberal construction, 58 ; 
not to be loosely enlarged, 58 ; no 
technical style requisite* for submis- 
sion, 59; three common styles, special, 
general, and mixed, 59 ; see Appendix 
I. seq, ; even general submission only 
includes disputes already existing, 60 ; 
and not sopited, 60; what if parties 
dispute before arbiter as to limits of 
general submission, 60, 61 ; some pre- 
sumptive limitations of general words, 
61 ; how to state distinctly the limits 
of a general submission, 62 ; though 
submission be general, arbiter is only 
bound to decide matters duly brought 
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before him, 62 ; where no claims have 
been lodged by parties. Court has to 
discover limits of submission from less 
satisfactory sources, 63 ; what these 
sources are, 64 ; cases illustrative, 63 
seq. ; use of arbiter's notes in such 
a question, 66 Meq. ; limits should be 
defined by claims, or otherwise, 62, 67 ; 
mixed or general-special submission, 
68 ; contaitis general clause coupled 
with particular, 68 ; rule for constru- 
ing it^ 69 ; should have its limits de- 
fined by claims, or otherwise, 70. 

Ancillary submission, 46 ; easily 
called into activity, 46 ; its co-en- 
durance with primary contract, 47 ; 
implied powers of arbiter, 47 ; scope 
and construction of ancillary submis- 
sion, 70 ; qualified by connection with 
primary contract, 70 seq, ; clause of 
submission in rules of coursing meet- 
ing, 73 note ; in contract of sale, sub- 
mitting disputes as to ** quality and 
delivery" of certain article, 73 ; in 
articles of roup, submitting disputes as 
to, 72, and notes on 72, 73, 74; in mine- 
TtA lease or in railway contract, 74, 75 
note ; natural construction of ancillary 
submission as to durcUion^ 76, 78 
note ; needs no prorogation, 177, 304 ; 
awards made during currency of pri- 
mary contract do not close this sub- 
mission, 304 ; it does not fall by death, 
disqualification, or miscarriage of arbi- 
ter, 305 ; Us proper function executorial, 
75, 77 note; how far intended to 
embrace nice questions of law, 76 ; how 
far include questions of damages, 76, 
77 note, 82; may be made broad 
enough to include all such questions, 
if parties choose, 77, 82; bow far is 
ancillary submission in lease effectual 
against singular successor in lands, 80, 
81 ; if requisite for liquidation of obli- 
gations, etc., in primary contract, valid, 
though arbiters not named {see Agree- 
ment to Submit) ; where no provision 
made for naming oversman, though 
arbiters disagree, 93, 94, 335 note ; 
submission to two arbiters should 
always pr9vide for naming oversman, 
94 ; if this omitted in ancillary sub- 
mission, can Court give remedy? 94, 
95, 335 note. 

Who may be parties to a submission, 
97 seq. 

Submission may include any subject 
over which the parties have full power 
of disposal, 120 ; may include a legal 
process, 124, 280, 281 ; cannot deal 
with any public interest, ex. gr., in 
questions of crime, 121, 122 ; or 
status, etc., 122 ; or agreements contra 



Submission. 

honos mores, 123 ; how far it affects 
heirs of entail, 115, 123; may em- 
brace future differences, 125. 

If submission imposes limits on arbi- 
ter's power to lead proof, these must 
be observed, 159. 

Submission pi*esumed to confer aame 
power of prorogation ujion overstDan, 
as upon arbiters, if words admit con- 
struction, 182, 183. 

Substantially a new suhmiuion^ 
when parties name an oversman, in 
consequence of arbiters failing to agree 
upon oversman, 189. 

Submission formerly contained obli- 
gation, subjecting arbiter to sumgnary 
diligence, 202 ; style of submisaon 
now altered, 203 ; still supports action 
against arbiter to perform his office, 
203. 

Clerk of submission is servant of 
arbiters, 210 ; see Clerk. 

At close of submission, award left 
in hands of derk, presumed delivered, 
212, 213. 

Exhaustion of submission reqiiiaite 
in Roman law, where no express power 
to pronounce part-awards, 214; and 
by old law of Scotlaud, 214 ; if award 
decides claims of one side only, objec- 
tion of non-exhaustion fatal, 214, 215 ; 
opinions of Erskine, Bankton, and Ril- 
kerran, 215 ; opinions, obiter, in case 
of Lyle, 216 ; grounds of plea of non- 
exhaustion of submission, 217 seq. ; 
does the plea apply to a general mth- 
mission? 220 ; does it apply where all 
the claims are on one side ? 221 ; ad- 
visable to give express power to pro- 
nounce part-awards or interim-awardsi, 
when so intended, 222; such power 
often expedient, 222 ; presumption 
that award was meant to be exhaus- 
tive, 222. 

Beservations in award tend to raise 
plea of non-exhaustion, 222 ; party 
who solicits the reservation, barred 
from founding objection upon it, 222. 

Submission with usual blanks of 
style, endures for one year without 
prorogation, 294, 295 ; but duration 
may be regulated at pleasure of parties, 
295 ; expires by final award, 295 ; 
date from which year begins to run, 
295 ; date of completion of contract 
of submission, 296, 297 ; where no 
determinate time in submission, and 
no blanks of style, submission may 
subsist forty years, 297 ; clauses of 
duration in submission, 295, 298 ; 
submission falls by death of party, 
unless otherwise provided, 299 ; but 
not by bankruptcy of party, 300; 
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notice to trustee, 300 ; what if cau- 
tioner of party die, 299, 302 ; submis- 
sion falls by death of arbiter, 300; 
would submission fall by marriage of 
femaU party t 100, 107 note ; or by 
death of tutor, party-submitter ? 106 ; 
or by pupil's death or reaching puberty ? 
106; or by death of minor? 301 ; or 
of his curator? 302 ; or by minor 
reaching majority? 11] ; effect of 
party's bankruptcy, 114; submission 
may be closed qwmdoeunqite by mutual 
consent of parties, 302; but not at 
pleasure of one party, 302; submis- 
sion may expire by arbiter's lawful 
renunciation of oflGice, 303 (ses Arbiter's 
Benunciatioq, 201 seg.) ; what if arbiter 
greatly miscouducts himself, 303 ; or 
plainly goes beyond the snbmiuion, 
303 ; what if interdict against him be 
pending, 303, and note ^ 

Defective acceptance of submission 
may be cured by homologation^ 320 ; 
so may defective prorogation, 322 ; or 
want of signature to submission, 326 ; 
see Homologation. 

Submission of claim, its effect in 
eliding prescription, 305, seg. ; or in 
eliding statutory limitation of right of 
action, 309. 

Minutes of procedure in submission ; 
how far available in proof of res gesta, 
346 ; proof led in expired submission, 
how far available in after-process, 348, 
seq. ; Appx. vn. seq, ; see Clerk to 
Submission. 

Submission (at common law), statutory 
submission converted into, 388 ; see 
Statutory Arbitration ; Appx. i. seq* 

Submissions (qua^ public) to Charles i., 
11. 

SuNDAT ; award executed on, 244. 

Suspension ; cautioner in, — effect of 
judicial reference of process, 284; 
proof by arbiters, in contradiction of 
their signed minute, rejected when 
tendered in suspension, 341 ; what 
objections to award may be com- 
petently stated in suspension, 361. 

Technical Style not required for sub- 
mission, or submission procedure, 59 ; 
see Appx. of ordinary examples of style. 

Testing Clause of Award, 243 ; see 
Award; Appx. l 

Transaction, may be. challenged by 
minor for enorm lesion, 105 ; power 
to transact tantamount to power to 
submit, 121 note. 

Triennial Presoriftion ; see Plrescrip- 
tion. 

Trustee, effect of personal decemiture 
against, for expenses, 229. 



Trustee under Private Deed, power 
to submit dejiends on terms of deed, 
115. 

Trustee in Sequestration, with con- 
currence of commissioners, may sub- 
mit questions respecting bankrupt 
estate, 114 ; trustee of bankiupt party- 
submitter must receive notice of sub- 
sisting submission, 114; or subsequent 
procedure reducible by him, 1 14. 

TufroR, may submit question as to pupil's 
moveable estate, 102 ; tutor, the party, 
102 ; can tutor submit claim affecting 
heritage? 105; submission must be 
signed by quorum of tutors, where 
more than one, 106 ; effect of death 
of one of quorum, 106 ; effect of death 
of pupil, 106 ; effect of pupil's reach- 
ing puberty, 106 seq. ; notice of sub- 
mission should be given to pupil 
reaching puberty, and to his curators, 
109 ; award against tutor fouiids 
action (but not summaiy diligence) 
against pupil reaching puberty, 360. 

Tutort to a Pupil, ^ot a subject which 
can competently be submitted, 123, 
note K 

Ultra vires, effect of excess in award, 
248 ; as to penalty, 233. 

Umpire, or Oversman ; see Oversman ; 
Devolution. 

Undeltversd Award, revocable by ar- 
biter, 210 seq. ; should be altered by 
arbiter, though fully signed and tested, 
if his opinion changes, 213 ; co-arbiter 
may recall his concurrence in unde- 
livered award, 213. 

Undertaking, Public ; see Statutory 
Arbitration ; Appx. xxvii. seq. 

Unmarried Woman, of full age, may be 
a party to a submission, 98. 

Use and Possession ; proof of, may 
sometimes aid in explaining an award, 
251. 

Valuation ; no general rule that hearing 
may be dispensed with by arbiter, 
who, as man of skill, inspects subjects 
to be valued, 166 note ; in some cir- 
cumstances, no hearing required, 166, 
167 ; valuation of tenant's stocking 
under ancillary submission ; see Agree- 
ment to Submit. 

Variations of Style, in ordinary sub- 
missions. See Appx. n.,iiL Note. 

Verbal Submission ; see Submission. 

Wakening of Process which has been 

judicially referred, 282 ; see Note to 

Appx. V. 
WESTMiNarrER Hall, Judges in ; how 

affected formerly towards arbitration, 

32 note. 
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Wife, how far may she become party to 
a Bubmiasion 7 98 seq, ; or be an arbiter ? 
128. 

Witness ; arbiter^s control over ezamina- 
tion of, 152 Mq, ; what if witness not 
sworn by arbiter, 331, 333, 334 ; how 
far deposition of deceased witness, 
taken in expired submission, is avail- 
able in after-process between the same 
parties, 350, 351 ; how witness is 
cited before arbiter, 353 Mgr. ; how 
compelled to answer, 354 Mg. ; what 
if he reside in England, 356 ; see 
Appx. XII. 96q. ; Proof. 



WoD, or furious persons, can they bo 
arbiters? 127 note, 128. 

WoHAK ; in former times not allowed to 
be arbiter, 127 note ; this rule no 
longer absolute, as to unmarried 
women, 128 ; can married woman ba 
arbiter ? 128 ; unmarried woman of 
full age may be a party-submitter, 98. 

WitnTNOS, production of, in submiaaioii, 
when to be made, 173; see Haver; 
Appx. zn. seg. 

YxAB, OB Ykab and Day, how computed 
in duration of submission, 295. 
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